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APPELLATE CIVIL. 


Before Sir L. IL Jcnlcins^ Chief Justice^ and Mr> Jastlcc Batty, 

> ' c . ■' FAEDUHJI EDALJE (oniaisrAL Depeptlant), Aepellanu, w. JAMSEBJI • 

, - EBALJI (oiaGiifiL Plaihtiff), Eespo23"dehtv^ .■ ■ 

Bjjeeljio Mclief Act (I of 187/), sections ,81 and SO — Sait to recover motion 
.. due on an award — Sjpec'ife performanee — DamayesA 

' f/rJi' 

In a sidii for the recovery of e- certain sum of money with interest due on an 
award and on the failnro of the clefoiidant to pay, for the recovery of the same 
irora the defoiidant’s property, it vra.s contended that the plaintiil: was not 
clititled to the relief sought, having regard to sections 21 and 30 of the KSpecitlo 

i .‘ llolief Act (I of 1877). 

s':' Held, disallowing' the content ion, that tlio suit was not for speciiic perform- 
ance. It was a suit for tho recovery of money and for relief incidental tlioreto. 

' APPEAL from the decision of Krislinamukhram A. Alehta^ 
Acting First Class Subordinate Judge of Surat, in Original Oivib 
Suit No. 173 of 1893, 

The facts material for the purpose of this report were as 
, , follows.. 

. I The plaintiff and the defendant w'ere brothers. Some disjjaites 

having arisen between them with respect to their fatheris estate, 

I .A'''" tli^y referred those disputes to an arbitrator, who after, inquiiy 
|> ^ passed an award,. Afterwards the _ plaintiff m'ade nn applica- 
tioii to the Court under section 525 of the Civil Procedure Code 
y. of 1882) for a decree in .the 'term's of ’the awmrd 

V/''v4t - ®hating^^tliat though he was willing to abide; By end carry out 


1900, 

July 81 » \ 




ia'vvardj the. defendant was uawillincf' to do so.' tho ' ■' 'V Ai- 

I < 'i , 1 '• 'i « ' ' ' < ® ‘ ^ y'. 

lili®'. , >1 .• '..V'd! ’ Anbcal rA rtf ' ‘'1.' ^ 
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Court referred the plaintiff to a regular suit. The plamtid 
“trpon,m the year 1898, filed the present suit to recover r 
defendant, on the strength of the award, the sum ox hs. 4, 
for principal and Rs. 841 for intescst thereon at 9 per c 
annum from the 1st July, 1896, till the elate of smt, 
Rs. 5196-7-9, with further interest at that rate till tae 
payment, and in default of payment of the amount 
defendant to recover the same from the property tna 
share and for a declaration of the plaintiff’s lien on i 

^ The defendant contended, inter a Ua, that the arbitrator 
was void ; that the arbitrator omitted to decide matters o 

to him and decided matters not so entrusted j that the 

obtained the award by fraudulently concealing many pi 


FA'UBITNJI 

Edaljt 


JA:^rsT•!BJI 

KBAXiJI* 
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a transaction cannot be given effect to: sections 21 and' SO^ 
•of the Specific Belief A^i'^^BlacheM v, BaiesS^^ The parties 
being not on good tennSj the provisions of the award will give 
rise to contiimous difilciiltios and will lead to disastrous resiilts. 

submit'.' ^ is not a case ,, in ' which damages can be 

awarded^ because damages ivill not afford adequate compensation. 
Further^ the plaintiff has not performed his part of the award. 
Tiie award provides for payment to us on account' of our mother 
who has been staying with us ; but nothing has been' pakl'to ti's, 
on tiiat account* W e have got nothing out of the cash of 
Ils. 6^000 which the deceased has left. We have not obtained 
the whole of our share in immoveable property* 

8cott (Advocate General, with //* C> Ooyaji), for the respondent 
(plaintiff) was not' called upon. ' 

Jenkins^ 0. J. .-“—Firsts Ivir. Eaikes contends that having 
regard to sections 21 and 30 of the Specific Relief Act, the 
plaintiff’ is not entitled to the relief he seeks; secondly^ ho 
argues that the plaintiff fraudulently concealed from the arbitra- 
tor that which should have been disclosed; and thirdljg he asks 
us to hold that the arbitrator Ims been guilty of such misconduct 
as that effeeb should not be given to the award. 

The first of these objections proceeds on the assumption that the 
suit is one for specific performance, but in our opinion it clearly 


Fakbui^jx 

Ebalji 

D* 

, JAirSBi'JX 

Kpabji, 
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'Seconb^ appeal from the decision of J* li. Modi^^ Aciditioimi' 

Judge of Tli^ua, with Appeiktfi Powers, 
confirmiug Al^e decree of G. Xi. Chandorkar, Subordinate Judge 

4i;p;efl.:. , ■ ' ■ , , ' , 

The plain tiff sued to recover from tho defendant Es. 1,189-0-0^ 
the balance of principal, including interest clue, under two hisu 
liTidtm (Exhibits 5 and 6], both of the same date, namely, the 4.th' 
November, 1899. The suit was filed on the 28th January, 1901. 

The defendant admitted the me'w Ithdias^ hut pleaded that the 
claim with respect to Exhibit 6 was harred hy limitatioii. 

The' Subordinate Judge found that the plaintiff was entitled to 
recoveV with proportionate costs and that the ^‘hihh;, 


'i*^''Bfccciiid jjVppeai id* 19C2, 
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1003. Edward Fry’s' should, in our opinion, he accepted hy us as afford-- 
" "lug the true answer to Mr. Eaikes’ argument, and wo therefore. 
Edamx tpat the first objection cannot prevail. 

- The Court held that the other two oldoolions raised by Mr. Bailees were 
also not sustainable. 


Decree covilrmedf 


APPELLATE CIVIL. 


Before Sir I. H^mkins, K.CJ.E., Chief Jusiiee, and Mr. Justice Jacob. 


BA-MOHANDSA PANDVEANa SATHE (oeiginai, PiiiKOiiri'}. Arrui- 
'KRISHHA.JI VITHAL JOSHI (oEiaixAi, Dbi'ebb.vnt), 

EBSEOJsmBNT*^ 


Second. dffealr-Ekoonerii of fresh endetice—WUIdrawl of second 

JXeview petition'-^Fraetiee, > - ■ , - 


When on coming to the High Court under second appeal it is discovered that 
there is evidence which ought to have been placed before the lower Courts, rhe 
proper practice to pursue is to allow the second appeal to be withdrawn in order 
that a review petition may bo presented to the lower Appellate Court. But this 
course cannot bo pursued when the review petition has been already presonteJ to 
and rejected by tlio lower Court. 



:BQMBAT, SEBISS 


He, tlie^efore, ' passed' a deerc 
for Rs. 711«14-3 and rejected the rest of the claim on the follow 
inff OTOunds : — 


Krisehaj! 


iurtrier tluit tlio hJidtct sntod upon is ivltlilii time from tliose dates. It is 
settled law that a ruzi^ lchdt:.i by itself cannot form tlie basis of action and tliat 
the claim must be basod on the original ad^anoe and the later hJaUa must he 
produced to show that the claim is witliin tiaio up to date. But in tins easo 
jjiainfcid; has absolutely no material to show how many j^oars ago the original 
advance was made and whether the claim as to that loan is still within time. 
The dilHcnlty v/ould have been at an end if the IcMia sued upon (Exhibit (5) 
bad contained a promiso to pay, which is actually not the case. I thereforo 
hold that Exhibit G is tiinc-barred and find the thiid issue (namely : “Is any 
portion of tbs claim time-barred? '’j in the affirmative to the extent of tho 
money contained in Exhibit 0 only. 

On appeal by the plaintiff the Judge confirmed the decree on 
the 29th August, 1902. Subsequently on the 18th October, 1902, 
the plaintiff applied for review of judgment under section 023 
of the Civil Procedure Code (Act XfV of 1882) on the ground 
that after the decision of the appeal he got information of eer- 




llA-MOHANDRA, 

Kkishkaji, 


III 

18 



THE INDIAN LAW RSPOBTS. . [VOL. XXVllL 


BispDs^d 

'I^^AWIac'tMlQw': tis Ao^ Lave ::acGess ^:to^ 8^^ 

Ooiirt ;to':; appear -A 

cloeitments in his po^ssessio^; but he did neither. AYlien he eame 
to know of the adverse decision against us inaj^peal, he informed 
us that he would produce the k/idlas and accounts in his posses- 
sion if summoned by the Court. But our petition was rejected 
by the Court. If the evidence wo sought to put in had been 
, Aaken by the Court; it wmuld have clearly shown that our claim 
with respect to Exhibit 6 was in time. submit that the 

evidence may be admitted now under the power vested in the 
' High Court by section 5GS of the Civil Procedure Code (Act 
11 - 11 ^: 011183 ) 1 : 8 ^ 

, Trmicamtal Desai (with T. N. Ilanohar), for the respondent 
-' (defendant). — The order rejecting an application for review is 
final under section 629 of the Civil Procedure Code and it can- 
not be interfered with in second appeal. Besides this; the 
evidence referred to in the petition of revie^v consisted merely 
of hlidtan. Such evidence is not sufficient to keep the original 
transaction alive: Gohincl Snnilari v. Jaffadamha Delia In the 
Goods of Ffemchand ; T]]}mdfa llohan Gliose v. Qo^nl Chandra 
GhoseS^'> 

S, M, Dahkle (for D. A, K/iare unth G, /C DandeJear) in 
reply. — The evidence pi’odiiccd along with our petitionof review 
consisted not only of khakis but also hniilui k'kdtns (account- 
|ft|^p||e||;Se&ih:g::^p,^nient.;::of;:-'int6r§s 

.8'-' In, Nanahkai v. Natliahhai this Court allowed the second 
|i|p||S0IK;fe ,/th0.vappellaht:^:lBigh#^ 

..the lower Court for review of judgment on tlic ground of the 

|di|c|vhi||:pf:fpsh|eyideBc'e.:|i:Jdkt::''S^^^ 
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S l:::f iajKiS^ of appeal; is in;tliese terms : -~ 

''"The lowfi- Appellate Court sIiokM have taken in evidence the ' 
' kluUas and account-hooks produced by the plaintiff with his review 
application." The facts with regard to this point are that the 
plaintiff was unable to produce the hMias and the account- 
books prior to the first hearing of the appeal by the lower 
Appellate Court, but, subsequently to its decree, the position had 
altered and the plaintiff' was in a position to produce those docu- 
ments, and it seems clear from the statements that have been^ 
made before us that, had those documents been forthcoming, tlio 
plaintiff would have had a very much better chance indeed of 
establishing his case and meeting the plea of limitation. These 
matters were placed before the lower Appellate Court by way of 
review. But it was there decided that the plaintiff should not bo 
afforded the opportunity he sought. "We very much regret that 
decision, as it was not calculated to advance the ends of justice. 
However there the matter ends, for that order is final. It has 
,;di|en;: suggested however we can interfere on the second: 


r that the ease does not: fall within section dSS,;V 

Civil Pi’oeedure Code, even if it can be contended that clause 
of that section could apply in second appeal. So wo have to see 
whether there is anything else that we can do. Wc have been 

;;:-referred:to;,a;:rde^ aa-^A-ppellate :::Benuhj'Uf;ltMrlOdui^^^ 
:^d|d;'jdpdht :::was:::adautted dtt'^;kecdhd^^ 
f'ttA'grhund on : whi^ that course was taken is not :sufHciently 
apparent to allow us to accept that case as a guide to us in tM# 
appeal. We think there can be no doubt as to tlie proper prae- 
||ic|||A:pufsue::iyfhen: on;:; coining to 'this; C,ou 
|||3S:;i|i!ffi|irBd-;t]mt;there;;is:evidenee;;jvMeh' ought®:; 
'||||||||ft|cU’e^;;;the;:;;io;Wer;jCoarts^^ 
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i • 19o:i.' strained its powers io its utmost limits^ and I do not think that 

iiAsiciusmrA *'we would be justified in going beyond that* Now •what would 
result if we were to adopt such a course here ? It would 
obviously be fruitless^- because- the, review petition has already 
^ been presented to and rejected.- -by the First Class Subordinate 

I see no alternative in this case but io confirm the decree of 
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Jhforo 2L\ Jasbice Clmidamrhar and Mr. Jusiicc Asloiu 

ABDUTj ALI ABDUL HfJSBN (oBiGmL DsrEi^DAxA Afpbllant, 'i\ 

lIirjA KHAU x\BDUL HUSEj^ (oiiians'Ai. PiAiNrirr), llfisro2HmBX'f.^^- 

Ilrukcraiton- Acb (HI of 1877) ^ section 77 — Ilaldnrj of (he opJer-M)'i!c of 
the order — Date of conimtinicat-ton~-Munmng of time for erU* 

Tho expression of tlae order/’ in section ^7 of tlie Iiicl'cni llogw- 

inition Act (III of 1877), means not merely recording the order o! refnsAl in 
writing, but comTinmicating it to the party concerned so as to bind him by it» 

ITonco, a suit brought under the. provisions of section 77 of tlu3 Ir.clian 'Reg:-:* 
liation Act (III of 1877) fora docreo directing a clocmnciit to be registered, 
inaj bo filed witldii thirty days of the date on which tho order of refuBal vms 
ocniiiumicatad to the party concerned. 

Second appeal from the decision of H. L, Ilervoj, District 
Jjidge of Surat, confirming ;.ihe, decree passed by , Lalliibhai P, 
Parekb, First Glass Subordinate Judge at Surat. 

On the 17th June, 1901, 'a deed-of-gift -was passed in favour of 
the plaintiff by JJariamtei, ihe' mother of the defendant, dil'ari- 
amhn/died the next day. ■ On the 8th October, 1901, pkintitl' 
presented the document to .the .'Sub-Eegistrar for registration, 
But the Sub-Eegistrar refdsed to register the document, as tho 
defendant failed to appear in obedience to the summons issued, 
to him. Against this order- plaintiff preferred an appeal to, the- 
District Registrar, who rejected- the, appeal, on the'Slsfc Decem- 
ber, lOOl, oh the ground that thege was no mark of the oxocutont 
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jjQ the document. This order ‘vvas communicated to plaintiff on 

the 22nd Docemberj 1901. , ‘ 

, * « 

Oa the 2lsfc January., 1902, plaintiff instituted a suit to obtain 
an order directing registration of the deed dated 17th June, '1901, 

Defendant contended (mter aim) that the suit, not having 
been brought within thirty dcay>s from the date of the order., was 
time-barred, under the provisions of section 77 of the Indian 
llegistratioii Act (III of 1877). 

The Subordinate Judge held that the suit was not barred ; and ^ 
on appeoi liis decision was upheld by the District Judge who 
said : — 

‘‘ The qtiGst-iou is wiiet-lier tlie suit is tarred bj limitation bocansc it was not 
instituted within thirty da3^5 of the date of the original order. I think that the 
lower Court’s view tlw.t the order must be hold to date froni the communica- 
tion of it to the |,dainfcifi is consistent with common sense and is correct. As 
far as I have been able, to discover, this particular point has not hitherto been 
raised in any reported caso under the Eegistratioii Act, bub the Madras High, 
Court has held that under section 25 of Act XXYIII of 1860 (Madras Boun- 
dary Act) which contains a provision limiting the period allowed for the ir.stl- 
tiition of a suit analogous to that contained in section 77 of Act III of 1877, 
time does not begin to run iiatll the date on whiedu the decision sought to ho 
sot asido is conununicated to the parties (A!n?ajualf7J v. Cloete — I. L. Ib 0 
M’ad. 1S9). It is pointed out that under any oihar iuterpretatioii of the sec- 
tion. tlio pariy aggrieved might be lairrcd of his riglit of appeal witliont any 
knowledge of the ojuer liaa'ing bc^cu passed. Ihc same remark obviouslj^ applies 
to a suit under soctioii 77 of the Eegistration Act. The facts in the present 
easo show that si considerable interval may elapse before the llpgi.<^trar’B 
docislou is eornniunicsite.l to the applicant, and it c;in hsiully bo contended that 
if ijiis interval shcultl happen in any particular esiso to extend to thirt}' days, 
applicoiit would bo doprivod of all means of redress/" 

, ; The clefenduiit appealed to the High Court* 

J£ i\b MehM^ for the appoHaut period of thirty /lays - 

- should, be counted froQi the date, of the - order. There is ;aotMiig ,, 
is the sectitm which postpones liniitatioii fc,ill"fche‘ date of coiiunu- 
mcation* The ■ words sh.ouId be giFCU their ttatiiral eonsfcriicfcioiu 
. There is no hardship in this ease. l^lamtiff'fcne'Woii the 22ncl 
December^ 1901^ that the tlate-on the'Ordelr'.Wasdhe 21st Ideceiii- 
;ber;, ,, ,1901;^ and yet' lie did Aiofc:;b?ingv7tidsp'Suit till the Slsfc, 
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MamiMsi Wmxahlai, fertile respondent :~TIie section requires^ 
% the suit to he brought within thirty days from the mahing 
*o£ the order. The lower Court has not aMei any words to the 
section. The only question is, when could the order be said to 
have been The order could not be taken as made merely 

by writing it out and keeping it back. It must be brought to 
the knowledge of the party ordered. The case of Amiamalai v. 
Col, /* 0, Cloete is on a different enactment, but it lays down 
a sound principle of construction consistent with common sense. 

Chanbavaekab, J. The lower Courts have held that the 
plaintiff’s suit is within limitation, because in their opinion it 
mu.st be taken to run from the date on which the order of the 
Eegistrar was communicated to the plaintiff*. We agree with 
that view. An order does not become an order unless and until 
steps are taken by the officer passing it to bring it to the con- 
sciousness and knowledge of the party against whom it is passed. 

If the party affected by the order acts in such a way as to pre- 
vent the officer from communicating it to him within reasonable 
time after he has written it, it may be that the date of the order 
would be the date when it could have been brought to the 
knowledge of the party within a reasonable period. But in tlie 
present case, it is not contended that there was any conduct of 
that kind on the part of the plaintiff*. It is found by both the 
Courts that though the order was recorded in writing on the 
21st December, 1901, it was communicated to the plaintiff on the 
^2nd December, 1901, and section 77 of the Registration Act 
provides that the suit to set aside such an order must be brought 
within thirty days from the making of it. We think that the 
words the making of an order must mean not merely recording 
it in writing, but communicating it to the party concerned so as 
to bind him by it. 

We accordingly confirm the decree of the lower Appellafco 
. Court with costst, 

’ . . 'Beotee 
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BifoYo Sir iL JenlcinB, Qldtf and Mr> Justice Jacobs 

GU.BUVAYYA GOUDA and othees (original PiAmTiFXJ’s), Appellants^ - 

V . DaITTATEAYA AjSFANT and others (original Defen.dAx\'ts), 

Eespondents * 

Limitation Act {XV of 1877), section B.2 — Civil BroceJure Code (Act XIV 
of 1S8:2), section 82 — Suit to recover ■possession-^ Stdf hi/ one of the plaintiffs as 
manager of the family -^11 Iglit of manager to sue — Objection as to nonjoinclen 
at a late stage — Joinder of coplamtlffs after the period of limitation — 
Limilatioiu 

A suit to reccfver possGs.s!on of rIiorsoivas originally broRglit by two pliuniiilsj 
tlie second jdaintifE being described as the manager of tbo fiimily. Siibseqiienfcly 
at a late stage of tlio suit, the defendants having raised an objection of non* 
joinder of parties, the other members of the family who, however, stated that they 
were satished to bo represented by the plaintifE 3 as the manager of the joint 
family, were joined as co-plaintifPs, but after the expiry of the period cf limita- 
tion prescribed for tho suit. The first Court allowed the claim. The Judge in 
appeal reversed the decree and dismissed tho suit as time-barred under 
section 22 of the Limitation Act (XY" of 1875'). 

Meld, reversing the decree of the Judge and restoring that of tlio iiist Court ; 
that section 32 of the Limitation Act (XY of 1877) does not in itself purport to 
determine directly wdiether the joinder of the parties after the institution of a 
suit shall in all cases necessarily involve tho bar of limitatio]!? if tho peidod 
prescribed for such a suit has then expired. Such a result must dexieiid upon 
consideration of t-ho question whether the joinder w^as necessary to enable the 
Court to award such relief as may be given in the suit as framed. If fresh 
parties are merely joined for tho purpose of safeguarding the rights subsisting 
as between them and others claiming generally in tho same interest, the detemi- 
naticn (by application of tho provisions of section 22 of the Limitation Act) of 
the date of tho institution of the suit as regards such freshly joined parties 
does not ordinarily aifect tlie right of the original plamtiS to continue tho suit 
rmd would not therefore attract the application of the general provisiolis of the 

Limiktion Ac?t (XY of 1877)* ' . Y 

' Tho question of the right of a manager to sue in that capacity is rather one of 
•authority, i! tho other co-sharers are adults, 'and the right to insist on the 
' otkr coparconers being brought on tho record is- for thehanoJlt of the 'defendant 
to insure himself against further litigation\mucl As-' dependent on the 
^objection being taheii at an early stage, Yho objootiom on iho score of want of' ’ 
authorization being one of a character which it wotild ’ dearly be open to the '' 
tloMdant to wains . . ^ '' , ^ v ■ . 

, A ‘ "^Second Appeal Ho, mol 1902^'. /" ' ■' 
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Second appeal from the decision of J. C. CIloBter^ District 
’"Judge of Karw&j, reversing the, decree of T. .Kalsiilkar^ 
s}S'Bnhprdii 

On the IHh September; 1877; plaintiffs 1 and 2; of whom tlxe 
latter was described as the manager of the family of which tlie 
plaintiffs along with others were members; sued defendant 1 to 
recover possession of the house site; and compound in dispute and 
to recover arrears of rent. The plaint alleged that defendant 
I’s deceased undivided brother Anantayya rented the property 
about eleven years ago for rupees twelve per year ; that the rent 
till the 7th March; 1894; v/as |)aid by defendtrnt 1 to the 
plaintiffs; that further rent v/as not paid ; that defendant 1 was 
the heir of the deceased Anantayya and had been in posj^ession 
of tlie property ; that on the 27th August; 1897, the plaintiffs gave 
notice to defendant 1 to pay the arrears of rent and to vacate 
the property, and that their failure to do so gave rise to the 
present suit. 

Defendant 1; who was originally the only defendant; having 
failed to appear on the appointed day; nainoIV; the 31st May^ 
1898; an ex-parte decree was passed against him, but ho Iiaving 
applied for the setting aside of that decree the Court granted his 
application and, thereupon, he on the 24th September, 1893, denied 
the letting and contended, inter alia^ that he was not the heir of 
the deceased Anantajya ; that one GopaUvrishna, a minor, vras the 
heir of the deceased; that plaintiffs 1 and 2 were not the o^vners 
of the property in suit, but they Tv^erG simply hencmidars under a 
sale-deed dated the 26^1 Octobei% 1885 ; that he (defendant 1\ 
one Subrao Anantayya, and the minor Gopalkrishna were the 
owners of the property, and the latter two ought to have been 
joined as parties ; that the sale-deed was passed to plaintiif 1 and 
the unde of plaintiff 2 owing to the confidence and friendship 
between them and the deceased Anantayya, and also because the 
deceased was a Government servant ; that since the date of the 
sale-deed the Government assessment' was paid by the deceased 
Anantayya or for him, md plaintiffs never paid it oi* never 
enjoyed the property, and that he;hacl sold his one-thitfl share in 
the property to one Mangeslirao Ahnappa and was^,' theweforej in, ^ 
no way liable to the claim* ----r ' ' - \ ^ 





BOMBAY :SEEIE3. 


13" 


n# On tlie contention of the defendant^ SuTbrao'' ■Anantayya^' 
Gopalkrishna and Maiigeslirao Aniiappa" having been joined 

defeiidaiits ' 2j, 3 and 4^ respectively^' on tlie 14tli September^ 1898, 

they raised the same objections^ and further contended that the 
suit was tiino-barred. 

At the eighth hearing of the suit the defendants by an applica- 
tion dated the 16th June^ 1899^ contended that the plaintifis had 
omitted to join the remaining members of their family as parties 
to the suit, Notices were thereupon issued to those memberSj^ 
and they having ..appeared stated -that they had no objection 
either to the suit being proceeded with at the instance of plaintiff 
2 as the manager of the family or to their being brought on the 
record. The Court ordered them to be joined as co-plaintifis^ and 
they were accordinglj?* joined as plaintiffs 3 — 18 on the ninth day 
of the Iiearing, that is, on the SOth June^ 1899. 

The Siibordinato Judge found that the plaintiffs were the 
owners of the property in suit ; that the suit was within time^and 
that the plaintifis ^vere entitled to recov(^r possession of the 
property. He, therefore, passed a decree directing the plaintiffs 
to recover possession of the property and mesne profits from the 
date of suit till delivery of possession. The claim for arrears of 
rent was disallowed. "With respect to the point of limitation the 
Subordinate Judge observed as follows 

The suit is in time. The sale-deed (Exhibit 18) is dated 26th October, 1885. 
The suit was filed on l-ltli September, 1887, ic., within twelve years from the 
date of the sale- deed. -Defendant ISTo. 1 is really in possession. ... He 
was made a party before. Defendants 2 to 4 wore afterwards added on 14th 
September, 18DS. These latter defendants are not nece.ssary parties, they not 
lia\'ii'ig title arid not being in possession. Hence, plaintifis do not lose anything 
if the sxiit is time-barred as against them under section 22 of Act XV^o! 1877* 
plaintifis 3 to 13 were afterwards added on SOth June, 1898, ie., m(?re than 
twelve years after the plaint_was filed. The sale-deed (Exhibit 18) is passed in 
plaintiff Vs no me and in the name of piaintifi’s uncle. Plaintiff 2 sues now as 
manager. Other pdaintifis were added as having interest in the isiibject-matter 
of the suit. Defendants contended that the suit is barred under section 22 of 
Act' XX of 1877. They stated that the' case D. B. 7 

Bonn 2X7) applieel and therefore the suit’ should be dismissed. I think the case 
does not apply. The objection wus not taken hj defendants on or before the 
" first hearing wider section 34 of the. Civil Procedure ’Code (Exhibit 88). 

^ 'Djnler the eirtahnstar.ces, on ^tha principle of the case (Mird^uH 
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THE INDIAN LAW RIPOBTS. [VOL. XXVIiT, 
Segie v-. Ajjilal JS^araslmiha Segie and aiiol'lier-^4. L. B. 15 Bom. 207) ilitm' 

On appeal by tlio defendants tlie Judge agreed witli tbe 
Subordinate Judge as to tlie merits of the plaintiffs^ claim^ but 
. he being of opinion that it was time-barred reversed the decree 
and dismissed the suit for the following reasons : — 

On the question of limitation, ib is ra'gued on beliixlf of the appollants that 
section 22 of the Limitation Act applies, and that, inasmuch as defendants 
^ 5 ^ and 4 and plaintiffs 3 to 13 wore added more than twelve years after the 
alleged cause of action, the whole suit should be dismisseti 

As regards the late joinder of the three defendants, I do not think it is fatal, 
for plainti^s’ title being established the relief is really sought against tlio 
person in wrongful possession and the evidence shows that that is defendant 1* 
Further, if the case be treated as governed by article 144, I do not think tlie 
, defendants have established adverse possession for twelve jmors. And if, riS 
defendants contend, they are entitled on plaintiffs’ case to take article 139 as 
' ' applieablej then, too, inasmuch as the period must be computed from the 
esx>iration of the one year’s alleged lease, namely, from November, 1S80, all the 
defendants were joined before the period of limitation ; compare Clmnlrl w 
Baji Bhcm-l, L. E. 24 Bom. 504. 

The plaintiffs 8 to 12 were, however, not added till June, 1899, more tho.ii 
twelve years after the accrual of the cause of action as calculated above. TJio 
Subordinate Judge relies on the decision in SMrehuli Tma 2 ) 2 ^a v. 
Narasldnla—l. L, E. 15 Bom. 297. The judgment in that case, which is a very 
bidef one, apparently distinguished it from the case of Kalidas y. 

L L. E. 7 Bom. 217, on the ground that the dcfejidants Iiad taken no objection 
on the ground of non-joinder of parties and no fresh parties had in fact bemi 
joined. 

The. position here is different. Defendants did take objection (I'lxhibib SS), 
and as the result plaintiffs 3 to 12 were added. 

That they were necessary parties cannot be doubted ; see Ilan Gojjal v. 
GolcvMm, L L. E. 12 Bom. 158, and, after careful consideration, I am 
unable to accept the Subordinate Judge s finding that the case of JxaJtilas v. 
FatliUi i. L, E. 7 Bom. 217, is inapplicable merely on tho ground that thn 
objection was not taken at or before the first hearing. The provisions of 
section 22 of the Limitation Act seem to me clear. 

Plaintiffs preferred a second appeal. 

N'ilhmth A. 8MveshmThm\ for the appellants (plaintiffs) s~*Oiir 
' eontention. is that- even plaintiff I alone .was competent to , bring ' 
the ' suit because the. sale-deed was:'passed to him and plaintiff S's ' ' ' 
mncle^who waisdead.at the/hike'' :of the suit. Plaintiff ^ 3 ■ms" 
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Joined in his capacity as the agent of all the members of the 
family. It was not at all necessary to join him, but he was 
joined simply for the purpose of satisfying the Court that the 
interest of the other members of the family was not overlooked. 
Enrther,the co-plaintiffs subsequently joined were not brought on 
the record by our application. The Court offits own motion joined 
them as co-plaintiffs under section 82 of the Civil Procedure 
Code. Therefore, the bar of limitation cannot arise : The Oriental 
Bank Corporation v. J. A. Charriolfi^ Fakera v. Sihi AmnuanissaS^^ 
Further, the defendants having failed to raise the plea of non- 
joinder at the earliest opportunity under section 34 of the Civil 
Procedure Code, they must be considered to have waived their 
right to object ; SMrekuU Tiimppa v. A,jjibal NarasMnluifi'> 

Our suit was not based on any contract. It was a suit in 
ejectment. The J udge has relied on Kalidas Kemldas v. Nailm 
Bhagvan,^^'^ which has no application to the present ease. In that 
case the property involved was a joint debt for the recovery of 
which all the persons interested were necessary parties. Section 
82 of the Civib Procedure Code refers to the Limitation Act when 
defendants are added and not when plaintiffs are added. 
Defendants have not complied with the provisions of section 34 
of the Civil Procedure Code. They did not raise the objection 
of non-joinder of plaintiffs at the earliest stage. They raised 
the objection after all the evidence wa^ recorded and after the 
case was heard eight times. 

[Jenkins, C. J., referred to SulocUni Beliv.Cumar Gaiwdu 
and Bavji Appaji v. Mahadev JSafJu/i.W] 

Our next objection relates to the arrears of rent. The first 
Court held that we were owners and were entitled to recover 
possession. If we are owners, we are entitled to recover arrears 
of three years. ' ' 

Sliamrm Vitkal) for the respondents (defendants) :— The pro- 
perty belonged to the undivided family of the plaintiffs, though 
the sale-deed was in the names of plaintiff 1 and the uncle of 

(1) (1886)12 CaL C4S. • ■ ; ■ (4) (.1883) 7 Bom, 217. ■ ' 

.(«) (1809) 27 Cal. 510. ■„ ' , (5). (1887) 14 Cal 4:o. , ■ ’ 

(8) (1890) 15 Bom. 207. ' - ' Bom. 67S. , ^ 
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plaintiff 2* The consideration for the sale proceeded from th^^ 
therefore all the members ongiit to have been originally ■ 
brought on the record ; Navheri v, 8heh 

The plaintiff had not brought the suit as the surviving party 
to the sale-deed. He has not based his suit on the sale-deed alone,, 
hut has joined plaintiff 2 who was not a party to the sale transac- 
tion* A mere description of the plaintiff that he was the manager 
of the family would not enable him to bring a suit Vvithoiit join- 
c ipg all the other members. The property is not described in the 
plaint as the property of the family. When there is a joint 
family, any action taken with respect to the family property must, 
at the outset, be for the benefit of all the members: Mayne^s 
Hindu Law,, Sixth Edition, section 298, page 368. 

[JE'NKIKS, 0. J. : — But in the present case under the sale-deed 
the property vested in the two purchasers.] 

W e submit that notwithstanding that circumstance v/hen the 
suit is for the recovery of family property all the members of 
the family must appear on the record : Bhattacharya. on Hindu 
Law, page 232 = — Golcool FersJiad Vr Mivaree Ila/doP'^ The Bombay 
and Madras rulings have laid down that a manager, describing 
himself as such, cannot bring a suit wdthont joining all the 
members: Angamuthu Fillai w Eolcmlavelu FilkiiP' Hari 
Gopal V. Go/ialdas/^) Hari Vasudev v. Maliadn Fad GavdaF^) If 
plaintiff 1 alone had brought the suit, then the question of 
non-joinder would not have arisen, but as he joined plaintiff 2 
as the manager, that question arose. The claim is time-barred 
because the additional plaintiffs were joined twelve years affccT 
the accrual of the cause of action, 

8Uveslimrhm\ in reply In the cases relied on, the objection 
as to non-]oinder was taken in the written statement, that is, at 
the earliest stage of the ease. 

Jacob, J. In this suit the plaintiffs sought to recover posses- 
sion of house and compound, with arrears of rent* 

CD (1903)5, Bom. L.R.m'; ' • ■'(^>(3.899} 

, C2>(i8r3)20W.B.m ' ' Jb vb;. ; ‘CD |i?s7)m Bodies* 
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The Court of first instance awarded the claim except in respect 

On appeal by* the defendants '-the District Judge, while con-/ 
ciirring with the Subordinate Judge as to the merits of the case^ 
held the suit to be barred by limitation. 

The grounds on which this decision was based were the , 
" following : 

The cause of action was held to have accrued at the latest in 
November, 1886. 

The suit was in the first place instituted on the 14tli SeptembeTj,'' 
1897, by plaintiffs Nos, 1 and 2 alone^ after certain proceedings, 
involving the joinder of additional defendants^, the particulars of 
which it is unnecessary for the purposes of this appeal to specify, 
objection was taken by defendant I in an application presented 
on the l,6tli June, 1899^ that there were other members of the joint 
family to which the property was alleged to belong, who must 
be joined as co-plaintiffs. Notices were then issued by, the Court 
under section 82 of the Civil Procedure Code to plaintiffs Nos. 
3_13^ and on their statements that they were satisfied to be 
represented by plaintiff No. 2 as manager of the joint family, but 
that they had no objection to be joined as co-plaintiffs, they were 
brought on the record as such on the 30th J une, 1899. The period 
of limitation had then expired, and the District Judge, applying 
the provisions of section 22 of Act XV of 1877, held that the suit 
must therefore bo dismissed. 

Now, section 22 of xict XV of 1877 does not in itself purport 
to determine directly whether the joinder of parties after the 
institution of a suit shall in all cases necessarily involve the bar 
of limitation, if the period prescribed for such a suit has then 
expired. Such a result must depend upon consideration of tlie 
question whether the joinder was necessary to enable tlie^ Court 
to awaril such relief as may be given in the suit as framed. ' 

Now, plaintifF 1 was set out in the plaint as the actual lessor 
with whom the deceased Anantayya contracted, . but the lower 
Courts have held the alleged oral leases 'to be not proved, and 
the suit as it is now before us must be regarded as one for the 
ejectment of the defendants as trespassers, ' ' ' 


' It 
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For the purposes of such a claim . it'is not open ' to its 
in this suit the suggestions that plaintiff 1, by virtue of hfe^ 
purchase in his own name, might be regarded as alone representing 
the legal estate of the joint family^ or as occupying the position 
of a trustee on behalf of the other C 0 “sharers, with a view’* to 
calling in aid the provisions of section 437 of the Civil Procedure 
Code. The sale-cleed was not even mentioned in the plaint, and 
any questions raised in the suit in connection with the purchase 
had reference to tJie contention of defendant 1 that the purchase 
e was lenmni for the benefit of his deceased brother. 

It is further clear that plaintiff 2 was from the outset joined 
as manager of the joint family in view of the alternative prayer 
for declaration of their ownership^ and for consequential recovery 
of possession of the property, failing proof of the oral leases. 

The question therefore before us is rather, whether the claim 
could have been decreed in the suit of plaintiff 2 as manager^ or 
whether the non-joinder of the other co-sharers^ minors and 
adults, was a defect which could be overlooked 'hj reason of the 
delay on the part of defendants in taking objection to ifc. If 
fresh parties are merely joined for the purpose of safeguarding 
the rights subsisting as between them and others claiming 
generally in the same interest, the determination (by application 
of the provisions of section 22 of the Limitation Act) of the date 
of institution of the suit as regards such freshly joined parties 
does not ordinarily affect the right of the original plaintiff to 
continue the suit, and would not therefore attract the application 
of the general provisions of the Limitation Act. 

The main question in this appeal is whether, had the «aJditionaI 
plaintiffs not been joined, it would have been competent to the 
Subordinate Judge to pass a decree for ejectment against tlie 
defendants, on the facts alleged and proved, in favour of tlic 
original plaintiffs. 

^ Now it appears to be settled law as summarised by Mn Mayiio' ■ 
^ (Sixth Edition, page 36S) that^^asihgle''member cannot sum 
to recover a particular portion of Ihe^ family ‘ property for himsclfj^ '■ 
whether h^s claim, is preferred 'against,, a stranger , who is , asserted ' 
tb be-' wrongly in possession or'' againstdiis •' eoparceiiers* 'If the ' 
former^ all- the membera mtisfrJoini,,:add the'suit must be 'brought 


WOL. XXVIIL}' 


B:C)MBiLT,,SEBIEg.^ 


10 


^aiiy eaiise^ sucli as lapse of time^.-.the. .other, members camiofe-fee .■ 
joined as plaintiffs^ the whole snifc will fail/^ 

In the case of Arunaeliala Y^thialmga an exception appears 
to have been recogni^^ed in favour of a managing member of the 
family* who has instituted the suit in that capacity, but this 
was a mere ohUet dictum^ and has since been dissented from in 
Alagappa y* VelUan and Angamuthu v, KolmidavelnS^^ 

The authority last cited is directly against the appellants, as 
the suit there as here was brought by the plaintiff as family "' 
manager, claiming the property on behalf of the family. The 
Bombay High Court, however, has not regarded the right of the 
mginager of the family to sue alone in that capacity for family 
property as absolutely excluded* 

In KalidciB v« the original plaintiff was not the manager 

of the family* It is true that in Hari Qopal v* GoJcaldm,^^'^ 
Sargent, C. J., points out that this would not afford ground for 
distinguishing such a case as the present one, but at the same 
time he plainly indicates that the question of the right of a 
manager to sue in that capacity is rather one of autlioritj^-, if the 
other co’sharers 'are adults, and that the right to insist on the 
other coparceners being brought on the record is for the benefit 
of the defendant to insure himself against further litigation and 
is therefore dependant on the objection being taken at an early 
stage, the objection on the score of wmnt of authorization, being 
one of a character which it would clearly be open to the defendant 
/to waive. This principle was acted npon ■ in another : case, ' 
repeited^a 300 of the Printed Jiidgments of 1890 {SMfelmU ' 
Timapim wJjjihal NafftsMiiJia) fxiid, applying the same to thecas© 
now before us, we must hold that the .bar of limitation was not ' ^ 
established, as the clefciidanPs objection to non-joinder of ]3arties 
having been taken at a late stage of the suit may be clisregardeci 

■ 'The case of SMimjiram v. Tuhm , is distinguishable- Tliere, 
'although it appears to have been .proved ''as ''a fact that the,,,. 

(1) (ism 0 27. v’ ^ ' Cl) (issa) 7 Bom. 217.' ^ 

' a) (isai) 18 Mmi 33. (Qt;{l8S7) B^pm. ' ''k''',: V' 

' ' (3^ (1891>) m Mad. mo* ^ , ; id) {IW} 2 Bom. E- 121- / 
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plaintiff had been recognized as manager by the whole familjv 
. actnally : .:been'.;: institHted,;^;:,by ; ; the ;::p iii;:: Hs' 

:'\ihdmanal;;c 

fromvrestihg';':'b^^ 

'""ill. any measure on the authority of the ruling of the Calcutta 
Eigli Court in Gruh Clmnder Samnal v, ])zvarl'a JJiucla 
" ' which, was, cited at the hearingj, as .that imling appears t'O'.pro'cee 
'■ upon a misapprehension of the principle affirmed in The Oriental 
^ Bank Corpofaiion v. Charnol on ¥/hicli alone it purports to 
he based. Wliat had there been held was that a Court in joining 
parties under section 32 of the Civil Procedure Code was 
untrammelled by any question of limitation in respect of an 
application for such joinder; not that the joinder could be made 
in disregard of any question of limitation in respect of the suit 
itself as affected by such joinder. 

For the reasons above given; we reverse the decree of the 
District Judge and restore that of the Subordinate Judge with 
costs of both appeals on the defendants.} 


(0 {1S97) UCiii. G40. 


(2) (ISSC) 1-2 Cal. C42. 
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HATBOJI MANIIKJI WADlA anu othfs.^ (oiuaxjsuL BrrEXiUOTs}, 
, Appellants, BASTUK KIIARSEDJI MAI^rCllEEJI and «>Tif£its 
(oaiOINAL PlAINTIEFS), llESrONPENTS.'^ 


Oiml^rocecluro Coch (Act XIV of ISSi^j^ secikni P39---AiaAi BeJimm'fBii'mi 
fire4emple)--Bmfh comminU^ of Udwada — Trust — Snit — Capriciip io /iotd 
property — Jfandahrp injimction — Trespasser — Emimttl (f enrmmhmeiil* 
In this country a "fluctuating body of i>ersoiD3, such a/3 a viihgti eomiiiitiiity, 
is eaioablc of owning property. ' 

^Itjs opposed to the notions ;of the'-Parsi rjoanuunity tit at the Jmn Shah 
(sacred fire) should be' regarded ;a A, capable of, or the subjeitt of, c>wuoifdi!|i ; but 
even ifjhere be cHiBculty. dr 'doubt eS'^o'its ■ ownerslilpj it is, obvious that tliero 
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,mu.fc baso-mBonoout!tIcdtoproto«i from improper invasion tim toarole property 

menf atr I* tbemselres that they have exercised the managi-^ 

‘Zf’ supervision as alleged in the plaint, are so entitled. 

comi tr the Anjnman (that is, .a constituted 

rT I assemoly to rnneh all questions regarding their peculiar customs are 
xcferred) of that town, are vested with the control, management and supervision 
of the Atash Behram at tliat place and all that apperta ins to it. 

A suxt for the vindication of the right of management which is vested in 
and actually being exercised by, the plaintiffs and those they represent at the date 

(Lf * 1" ™ cl* 

to. “• »“'•*“ ■>»« ^ 

A mandatory injunction should not he granted against a trespasser compelling 
illlll to 0010.0 011 tll(i Llll 1 On wllio-i Ivx ’nil '1 ' ^ 

«d. Ih.™ b, iln,. 

Awml from tilo dooiaion o£ Mlubhai R Parekh, First Class 
Suboruinafce. Juclgo of Surafc, ia original Suit No. 239 of 1897. 

Smfc for certain declarations and injunction with respect to, Ld 
the right of, management of the Parsi Atash Behram (fire-temple) 
at Udwada m the Surat District. 

After the conquest by the Arabs of the Kingdom of Persia in 
Bie seventh century, the inhabitants of that country migrated 
lu parties to distant countries. One such armed party landed near 
» aujan in ^ estern India and asked the permission of the then 
ruling Oiiief to settle in the land, stating that they honoured the 
cow water, fire, the sun and the moon; that they wore the sacred 
giidle and observed strict rules about the ceremonial impurity of 
women ilie Chief granted them a spot on their agreeing to' 
earn the language of the country, to make their women dres.s 
like Hindu women, to cease to cany arms, and to hold their 
marriages at night. On that spot they built a temple for the 
holy fire of angel Behram and the settlement prospered in every 
way. , ^ After ^the Parsis, had, been settled for nearly six hundred 
:years 111 Sanjaii, their Eajput Chief was attacked by the Mus- 
sAlmans, who, having obtained a- victory, the Parsis were driven 
from f>anjan. ^ Those who eshaped,. tpok’ their sacred fire with 
them to tfie Bha,rut hills near Sanjan, . •"They remained in hiding 
m Mm, hills for twelve years and ■ afterwards went to Bandsa, 
taking with them the saere^ fire. At Bandsa also, their com-, , 
mum y prospered, In a,d. 1|19 a Dawar, or religious layman, ' 
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' nail) 6(1 Chaiiga Asa^ bnilfc a magnificent fire-temple at l^'Javsari*' 

Kavkoji '*'and ' liad the sacred fire brought from Bandsa to that place with 
great pomp 'by three' Sanjan high priests^ hTagan Eam^ Kliorshed 
Karnden and Chajra' Sahiyar. , ^ Each of these three high priests 
Khaksedji* had three sons. These nine sons became the founders of the 
nine priestly families of Udwada. At Newsari disputes 
having arisen between the two bodies of priests^ that iS;, the 
original priests on the one hand and those who had come from 
Sanjan on the other, the latter taking their sacred fire with them 
went to Surat in A, B. 1733. Afterwards on the 28th Oetoberyi-^ 
1741^ thej^ moved to Udwada, where the original sacred fire has 

':built'^hy:one'MinQchar':Ba'm;an;d£;''Xar^^^ 
'Biiikaji^Edayi^iof ^Suraf^dh^or^'al^^ 

1770, The third by Jamsetji Nanabhai Guzdar of Bombay 
about A, n. 1812 or 1815; but the evidence about the building by 
Giizda;!' was conflicting. The fourth was built by tv70 brothers, 
Daclabhai and Slancherji Wadia, in March, 1830, and the fifth and 
the latest by Motlibai Jehangir Wadia in October, 1894. Sub- 
sequently under an indenture, dated the 2ncl September, 1896, 
Motlibai appointed Navroji Manekji Wadia, Kavasji Kliarsetji 
(afterwards Sir Jamsetji Jijibhai), Jijibliai Mervanji Wadia, 
Behramji Pcstanji Bharda and Nasarvanji Jehanjir Wadia, since 
deceased, as trustees to look after the Atash Behram. Under 
J}he orders of the trustees the three doors of the northern hall of 
the Atash Behram were, from the 19 th Octobei', 1896, daily closed 
and locked up at night between 9 p.m. and 6 a, ix. Furtiieiv 
the trustees on or about the 7tli November following completely 
blocked up a doorway in the compound wall between the Atasli 
. ’ Behram and Uareh Meher built by Sir Dinsha Manekji Petit in 
A ’ 1891 to the west of the Atash Behram. The doorway wms 

/‘f p opened by Sir Dinsha at the request of the Anjuman (Society)’ of 
■ Udwada.,^ These acts -on the^, part of the trustees put, the Parsi 
. ^ ^ community at TTclwada to.-'great ineonvenience and trouble which 

culminated in- disputes.. -..'The plaintiffs, therefore, in the year * 

^ y, , 1897 brought tire:-’:preseni' Auit' on , behalf . of themselves and as 
^ representetives:pf the 'Parai' community of Udwada, alleging-^' ' , 
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» 1. That they brought the suit with the permission of the Court duly ohlaiii" 
cd under section 30 of the Civil Procedure Code ; that the Atasli Behram. or the# 
fire- temple of the Parsis at Udwada was, with its site and diverse buildings 
and appurtenances from time to time dedicated for use in connection therewith, 
vested in the Parsi inhabitants of that town, and they have from time imme- 
morial managed the same and eriercised absolute authority in regard to the 
maintenanco and administration thereof as a place of Zoroastrian religious 
W'orship anti observances. 

2. That nine priestly families of the Parsis of the said town of IJdwada haye as 
of right and from time immemorial boon the special delegates of the Pars! inhabit- ^ 
ants 0 6 the said town for the purpose of supervising and managing the saici 
Atash Behram, and the plaintiffs were members of some of the said iiiiio families* 

3. That the defendants were trustees appointed by and under an indenture 
dated 2nd Sejitember, 1896, and made between Bai Motlibai now deceased of the 
one part and the defendants and Xasarvanji Jehangir Wadia now deceased of 
the other part, whereby the said Motlibai assigned to the defendants and Xasar- 
vanji Johangir Wadia deceased certain securities upon trust for the purposes 
of the said Atash Behram and also conveyed to them certain lands upon trust to 
permit the sanro to be used as a place for public worship by all persons of the 
Zoroastrian faith and for the celebration of all rites and ceremonies of the 

1 Zoioastrian I'eligion as heretofore observed ; that the lands so conveyed had 

been jmrehased by the said Motlibai and added to the previously existing 
compound of the Atash Behram, and in the compound so enlarged she erected 
a new Atash Behram in lieu of the old building j that all this was done with the 
full concurrence of the Parsi community of Udwada j that on the 30th October, 
1894, Motlibai formally made over the new building and the additional land so 
purchased by her to the said community for the purposes of the said Atash 
Behram. 

4. That Motlibai was from the SOfch October, 1894, a bare trustee of the 
newly purchased land for them and was not competent to convey to the defend- 
ants and X* J. Wadia, deceased, any estate or interest in the said lands other'* 
than the cstato or interest of bare trustees ; that Motlibai professed to give to 
the defendants or at all events the defendants claimed to have, under tlm said 
inclonture, the right to make rules and regulations for the managoineut of the 
said Atasii Behram. 

5. That they denied that the defendants had any such right and that the 

> said indenturo was and ought to be declared by the Court to be inoperative so 

* far as it purported to confer any such right on the defendants. 

6. That the defendants claiming to act under the said poorer on or about the 
7th day of Xoy ember, 1896, erected a wall and thereby blocked up a door- way ia 
the /east wall of tho compound of -the building known as Darch Meher and 
which -adjoins the Atash Behram'. and tliereby prevented commimication 
betwoendhp Aiafeh Bolixam and Dareh Mehei'* through the said dcor- way and thus . 

' ,,,, , caused niuch ineoatienionc 0 \aud hin^^ to the pidesis apd others who were 
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iutlie Iialxiti of pas-shig tlirougli the said door- wa.y in the course and for the* 
'""^purpose of religious oGreuionies and observances. 

7, That the wall in the said door-way was placed was not sitaaled in 


the land purchased by Motlibai. ,, 

8. That the defendants had no right to block up the door- way. The plaint- 
iffs were entitled to Ivcep and to have it kept open, and the canse of action in 
respect of the door-way arose on the 7tlx November, 1891). 

9. That the doors of the northern room of the Aiash Behram used to 
remain open night and day. The defendants wrongfully and unjustifiably 

* dosed and locked up the two doors in the western wall and one door in the 
northexm wall of the said room marked respectively B, G and D in the plan A from 
8 P.M. to 6 A.M. on the 19th November, 1890, and continued doing so every day, 
thereby causing great inconvenience to the jiriests and others engaged in and 
about the Aiash Bahrain. 

10. That the plan A annexed to the plaint showed ibe relaiive positions of 
the said Atash, Bohrarn and the Dareh Mehcr. 

“IF >!5! ^ 

12. That the plaintiffs prayed for relief as follows 

(a) Bor a declaration that the indenture clatied 2iid Septomhor, 1896, made by 
Bai Motlibai could not and did not confer on the defendants and the defend- 
ants did not possess any right or title whatsoever to interfere vdtli or in the 
management or administration of the Atash Behram fnrllier or otlierwise 
than by a|)plying ,thc moneys settled by the said indenture for the purposes 
thereby proscribed, and that so far as the said indenture related to the lands 
and hereditammiis Iherchy cenveyed, the defendants were jjare trustees thereof 
for the Farsi community of Udwada. 

(h) For a declaration that the hlockijig np of the door-way maiked E, F in 
the plan A annexed to the plaint and the closing at night of the three doors 
marked B? C and I) in the plan ^vere wrongful acts and not justified by any 
gL‘ight or powmr vested in the defendants either under the said indcntxire or 
otherwise. 

(c) For an injunction ordering the defendants and each of them to roniovo 
the wall marlted G in the plan A built by them across the said door-v;iiy E, F so 
as to restore the said door-way to its former and open condition. 

(d) For an injunction ordering the defendants not to close the doors B, € 
and D or any of tliem at any time. 

(n) For an order perpetually enjoining the defendants not in any way to 
interfere with or in the in anagement and, administration of tho Atash Behram 
further or otherwise than by applying tho funds settled by the said indenture 
to and for the purposes mentioned by it. ; . . , 


' “ ' The defendants answered- 
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« I3acin.b!iai in consideration tberoof was entrusted witli tbe possessio]i and com- 
plete management of tlie said temple ; that .lie did the repairs, white waslimg^t 
tile-turning and supplied fuel, oil, sandalwood and incense ; that he appointed 
as his manager and agent tiieroof under him one of the Basturs of Ildwada, 

2, That on the death oC the said Droabji, liis son Manohcrji Dorahji was 
appointed manager and agent ; that in 1863 the said Badabhai appointed four 
other persons along* with the said Manchovji as trustees of the said fire-temple 
and premises. 

0. That on the death oE.Mancherji his son (plaintiff Xo. 1) was appointed 
as trustee in his place. . ^ 

4 That Dadahliai, be fore Ms death, appointed his son Merwanji to succeed 
him as the person who had the right ,pf control and management over the said 
premises ; that the said Merwanji Badabhai removed the first plaintiff from his 
^:positi:on-asmim^of iihe/trustees. ': 

5. That the said right of cDiitrol was entrusted to Bai Motiibai in. consider- 
ation. of her having entirely rebuilt the said firo-temple ; that she was entitled 
to appoint the trustee defendants trustees of the fire-temple and premises ; 
that Xavroji Manekji Wadia, who was one of the trustees, .agreed to their 
continuing trustees after Motlibai’s death ; that the matters compikincd of 
were done with the consent of all the trustees and of Merwanji Dadahhai who 
represented the original rebuilder and preserver of the fire-temple ; tliat their 
action had the approval of the great bulk of the Parsl community. 

6j 7. That the |)laintiffs v^mre not entitled to .maiutain tlie suit in a.ccordance 
with the provisions of section 30 of the Civil Procedure Code on behalf of the 
whole Parsi conimiinity of IJdwada; that the xfiaintiffs did not show any such 
right in them ; that there were many Parsis in IJdwada who controverted the 
allogations made by the plaintiffs and who were opposed to the relief prayed for 
and that no c.ins8 of action had accrued to the plaintiffs in their oum right, 

8. That they di*! not admit the allegations made in paragraph 1 of the plaint, 

vh., that the fire-temple of IJdv^ada was vested in tlio Parsi inhabitants of that 
town and that such inhabitviTits had m.anagc;d the same ; that they contended 
that the Parsi inhabitants in common with the rest of the Parsi community 
at largo had hitherto enjoyed and were entitled to enjoy only tjio right of 
Zoroastriari religious worship and ohsorvances in the said fire-temple and its 
appurtenant buildings. . 

9. That they did not admit that certain nine Parsi priestly families of 

IJdvvada had as of right and from time immemorial and as special delegates of 
the Parsi inhabitants of that town supervised and managed the said A task 
Behram. They contended that the said nine families had enjoyed and were 
entitled to eiijoy tlie rights oi rendering due service to the /ceUa or the sacred 
fire enthroned and kept burning night ‘ and 'day in the said Atash Behram or 
fire-tomplo; that beyond that they had 'enjoyed no other special right in 
eonneetion with the fire-temple and that ;d©fen^nt_ was a member of the said 
nine familiest ' V.’. ,> y mV' - ^ ... 
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10. TIuit tliey admitted the allegations madein paragraph 3 of the plaint CEccpb ^ 
allegation that the now Atash Behram with the new piece o£ land piivchased 
bj j^dotlibai was formally made over to the Parsi cominunitv of Udwada on 
the 30th October, 189-1. They contended that the new Atasli Behraui with its 
lands and buildings continued vested in possession in Mctlibai until the date 
*c£ the. indentnro, that is, 2iid September, 1896, and that since that date the said 
properties Loid become vested in them as mentioned in the indenture ; that the new 
Atasli Behrani building was erected wdth thefconsent of the late Dadablial 
l^\stonji Waclia, the foil nder of the old fire-temi^le, but not with the concurrence 
of iho Parsi community of Udwada, as in the plaint alleged ; that the Parsi 
community of Udwada had no voice whatever in the erection of the new tiro- 
temple, though it was no doubt erected a,t their request, for their benctit and 
use, as also for the benefit of all other Parsis. 

11. That Motlibai was not a bare trustee of the said newly purcha.,5cd land 
for the Parsis of UcUvada after tlio 30th October, 1891 ; that she held and stood 
possessed of the land until the same was convoyed to the defendants and that the 
defendants had accordingly held the same and were entitled so to hold it as of 
light. 

12. That the said iiidcntiire was valid and binding on all persons in respect 
of all matters raid premises dejilt 'with therein and was not in any way in excess 
of the rights and authority belonging to the settler of the said trust property ; 
that neither the plaintiffs nor any other persons were entitled to have any 
provision of the indenture declared null and void or inoperative ; that they 
(defendants) were entitled to make rules and regulations for the management of 
the Atash Behram ; that Motlibai had power to invest the defendants with such 
authority, a power inherent in the very conception of the endowment made by 
her. 

13. That theivall on the east of the Dareh Meher belonged to the Atash 
Behram ; that the door-wary in dispute wais opened about seven years ago with the 
permission of the then managers and trustees of the Atash Behram ; that it 
rested entirely with the said managers and trustees how long to keep the door- 
way open and how long to keep it closed according as they found it expedient 
and that the door-way was so managed until it was blocked up. 

14. Tliat an unjustifiable attempt was made interfering ivith the dcFendauts^ 

right to keep the do or- way closed or open according as the defendants found It 
nesessaiy ; that the doors were afiixed to the compound wall by means of poits 
driven into the ground and thus the closing of the doors was rendered impossible 
by Sir Binsha's people ; that by such action the Atash Behram was exposed to 
great insociirit^y ; thiit for the duo safeguarding of the interests of the Atash 
Behram they blocked up the door-way by raising a wall on the laud belonging ,/ 
to.'tho Atash B&hram. ■ . '■ ',.7 :';, . 7, 

That the closing of the door*- way w-iis. in , no -way , calculated to 'occasion 7 ■ ' 
inconvenience or liindmiiea to the '.officiating ’priests ur any.mambcrs, o£ the,,, - 
Zdimstrjan eommimity.; that the plainti%. who' did not profess ihemselVcs io,ho ' 'y > 
^0 trustees of tho Daroh haid noiighhto complain of the closing of the " 


'!* ^ 
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0 door- way and tliat tlie question whether tliO door-way was rightfully or wrongfully 
closed lip could not be adjudicated upon in this suit and that the trustees of th%- 
Bar eh Moher had employed the plaintiffs as tools in their hands to attain objects 
of their own. 

16. That the co3npouud wall in which the door-vv’ay opened was the property 
of the Atash Behram ; that alterations, additions and repairs were made to the , 
wall by Motlibai. 

17. That the plaintiffs had no right to have the same door-way kept open or 
to deal with and exercise right of control over it. 

18. That the three doors marked B, C and D in the map A have been closed 
at night for the better protection and security of the Atash Behram and of the^ 
utensils and other articles belonging to the Atash Behram ; that the same w^as 
being done for a much longer time than the plaintiffs allege and that by so 
closing the doors at night no hindrance whatever was caused to the use of the 
Atash Behram for which it was intended ; that the closing of the doors was 
calculated to ensure duo protection of tho things of the Atash Behram and to 
prevent evil-minded people from making away with valuable things therefrom ; 
that the plaintiffs were not entitled to interfere with the due management of the 
said property and to require the defendants to keep the same doors open night 
and clay. 

19. The snap A was wrong and inaccurate and it wrongly showed the wall 
which contained the disputed door-way as being the property of Bareli Meher. 

20. That the plaintiffs were not entitled to the reliefs (a), (^), (c) and (d) as 
claimed by them ; that Motlibai had not acted in excess of the rights and powers 
possessed by her. 

21. That the very nature of the settlement of the funds and proper applica- 
tion thereof necessarily demanded the exercise of the powers the defendants 
have hitherto exercised and that such exercise was quite legitimate and proper. 

22. That the plaintiffs were not entitled to impeach any portion of the 

indenture as invalid or inoperative without making the legal representatives of 
Motlibai parties to the case. • 

23. That the Court had no jurisdiction to entertain the suit, for it fell with in 
the purview of section 539 of the Civil Procedure Code, nor was the suit 
maintainable without the consent of the Advocate General of Bombay. 

24. Tliat tbo plaintiffs ought to pay ad valorem Court-fee according to the 
cosls of fho fire- temple which amounted to upwards of Es« 12,500, and that the 
suit should be dismissed and costs of the defendants should be awarded. 

The following is the material portion of the trust-deed 
executed by^ Motlibai in favour of the trustees A 

' And wliereas the said Motlibai is desirous of setting apart a fund of rupees 
sixty- one thousand for the due maintenance of 'the said buildings and the per- 
formance',:. and obsofvanoo of the rites and .ceremonies hereinafter mentioned 
And whereas With, that intent tie-, said MbtHhai hath with the consent of the '■ 
trustees’ (testifeed. by 'their helng/p^ies;, to these .^piesehts) ' 
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f erred into tlie joint namefi of tiae trustees and deli^^ored into tlieir hands before ^ 
^lie execution of these ju’esonts the securities spsclhed in the second schedule 
liereundor u'ritteii (which at the date hereof ,are of the market vadiie of nipoos 
sixty-seven thousand and four hundred) to be held by them ux^on the iriists in 
that behalf heieinaf fcer declared And whereas the said hlotlibai is also dcsiroiiv^ 
of conveying to the trustees the said xdots of land and tlje said, building's ux>on 
the trusts in that behalf hereinafter declared Now this Indenture witnesseth 
that in pursuanco of the said desire the said Motlibai doth hereh}^ voluntarily 
grant unto the trustees the hereditaments and XDreniises x:>artieularly specified in 
the .first schedule hereunder written Together with all buildings and oilificos 
*"standiiig thereon (including the buildings so erected by the said Motlibai as 
aforesaid) and tlie furniture vessels and utensils now'- xdacod therein Together 
also with the rights and easements and appurtenances to the said premises 
beiongingor enjoyed therewith To have and to hold the said x^emises unto and 
to the use of the trustees upon trust at all times to permit the same to ho used 
as a place for public worshix) by all persons of the Z'oroastrian faith and for the 
celebration of ail rites and ceremonies of the Zoroastrian religion as hitherto 
observed And it is hereby agreed and declared that the trustees shall stand 
possessed of the securities specified in the second schedule hereunder written and 
all monies payablo thereunder (hereinafter called the trust-fund upon trust 
to apply the not income thereof for or towards all or any one or more of the 
objects and purposes hereinafter mentioned that is to say : 

(cf) In the maintenance rex^airs and general up-keep of the main iire-teinple 
building at Udwada or any other buildings ax^puitenant thereto. 

(5) In providing oil for tha due lighting of the said temxelo and tht) outhouses 
thereto ai)pertaiuing and in providing sandalwood firewood and incense for 
feeding the sacred lire. 

(c) In the performance and observance of the Jassan ccromoiiy on each 
anniversary day of the installation of the sacred fire Iran Shah vrhkdi falls 
on the seventeenth clay of the second month of evory Zoroastrian Bhonsiiai 

(d) In the performance and observance of the Baj or ceronionies on eacln 
anniversaiy day of the death of the late Manokji Navroji Wadia (tiio Imsbaud 
of the said Motlibai) which happens on Mehr the sixteenth day of Ardfi.>ehost 
the seccaid month in every Zoroastrian community Shensi lal year and on each 
anniversary of the death of the late Jehangirji Nasarvaiiji Iv’a.dla ;tlie latlior 
of the said Motlibai) which happens on Dept in the twenty- third (hiy of Abaii 
the eight month in every Zoroastrian Shenshai year. 

(e) And generall)?- in making arrangements for the perpetual turning for , , 
the sacred fire it being the pious desire and intention of the. said Motlibai ‘ ; 
that the said ,,fire-templo shall for all time, to come hold ike saored, lire Iran 

faith And it is hereby further, agfeed^^ahet declared tbat'it Mhaii bo hiwfiit , 
for the tnisteps to ;frame; rules. and regulations for' the due .gOTcuiimeiit ,pf /! 
Mhe said trust' premisas #th/po'w6if from/timo to time to molnd or allor thp’’' 
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^ same and the rides for the time being and if thought necessary to substitute 
new rules and regulations in lieu thereof and it is hereby further agreed and*^ 
declared that if in any year the whole of the income of the trust funds shall not 
from any cause whatever be aj^plied for the objects and purposes aforesaid or 
any of them the trustees shall aocumulate the surplus or residue of such 
income by ^Yay of compound interest by investing the same and tlie resulting 
income thereof from time to time in any of the securities hereinafter mentioned 
provided that the tnistcos shall have full liberty at any time if they think fit 
to ?ipi»ly the whole or any part of such accumulations as if the same were part 
of tlie ineonie arising then in the ourront year. 

9 

The findings of the Siiborclinate Judge are embodied in the 
jiiclgineiit of the. Chief Justice. He passed a decree iu the follow™ 
ing terms ;™ 

I tliorofore declare (o’) that the defendants do not possess any right nor title 
v/hatever to interfere with or in the management or administration of the sacred 
fire caHed the Iran Shah and the Atash Behi’cam bullhngs together with all 
affairs connected with the sacred fire and its property, funds, in com o, buildings, 
presents, further or otherwise than 

1. By repairing the Atash Behrain buildings and providing the j)riests and 
worshippers with further aecommodatioiis for religious purposes with ilie monies 
settled by the indenture, Exhibit 141, provided that in doing so they (defend- 
ants) do not go against the wishes of hlotllbai as expressed in the indenture and 
against the long established practice followed on such occasions. 

2. By supplying hr/./ii (fuel), sandalwood and other things necessary for 
feeding, 'ivorsliipffing and maintaining the sacred fire when they are allowed to 
do so, by the heirs and representativos of Merwanji Wadia. 

3. By supplying oil for lamps and giving pay to Zadukus, servants, employed 

in tlio Behrain. 

4. By seeing that the main Atasli Behram building and the other huildingg 
and open spacL^^j inchnllng the campound walls attacliedto it are used for religious 
purposes, provided, that in doing so, they (defendants) do not go against the 
religious x>nictice and pro] udlces of the Udwada Anjuman and other worshippers. 

5. By seeing that the censor and other things placed by Motlibai,or the 
clefoiitlants as her trustees in the Atasli Beliram are used and duly taken care of.' 
lit ihore is a chance oi a dispute between tliem and the officiating priests regard-" 
in^r ilio safety or indisereot use of the things, it will rather bo advisable on 
tlielr (fiefoiidaiils’) part to keep away the thing .with the permission of Udwada 
'Anjuman than enter into litigation with the xorlests. 

C>, By seeing that the rites and ceremonies mentioned by Motlibai in the 
iiidr^titravs llxhibit ltd, pavagraph 12, are duly perfomod through the juiests 
olEoiating Jn the Atash B(3hram. 

7. ' By koex>ing* In a room the furniture and other things supplied by Mbtllbai 
or l.y thorn gs her trui^toes, which arriibt.'of/daily.usd^i'.'provided that they ‘do not 
, Hliut out the 'Udwada. Aujiiman fem:#evuso'nf''the farhiture, <!5o*,an(l the roomU^ 
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8, Bj a.-pplymg the funds in their hands for the religions and charitable 
^pnrposGs mentioned in the indenture, provided that in doing so, they (defendants) * 
do not invade the right of the plaintiffs and other meoibers of the Udwada 
Anjnman. 

I also declare that so far as the indenture relates to the lands and heredita- 
ments thereby conveyed, the defendants are hare trustees thereof for the Parsi 
comnmnit}’' of Udwada. 

I also declare (5) that the acts of the defendants, viz., blocking up the door-way 
E, F and the closing at night of the three doors B, C and D shovvn in the plan. 
Exhibit 273, were wrongfiilacts and not justified by any right nor power vested 
in the defendants, either under the indenture, exhibit 141, or otherwise. 

I also order (c) that the defendants and each of them do remove the wall built 
by them across the door- way E, F which wall is marked G in the plan, Exhibit 
273, so as to restore the said door-way to its former open condition, 

I further order {d) that the defendants and each of them do refrain from 
closing the doors B, C and B shown in the plan, Exhibit 273, at any time and 
I further order {e) that the defendants do refrain perpetually from interfering 
with or in the management of the sacred fire and the Atash Behram buildings, 
properties, income, &c,, otherwise than as shown in the first relief (a) granted to 
the plaintilfs. 

The defendants do bear their own costs and do pay the costs of the plaintiffs. 


Tlie defendants appealed. 

ImefavUy (and Lotoncles, with Na^iu and for the 

appellants (defendants) *We contend that the property men- 
tioned in paragraph 1 of the plaint does not vest in the Parsi 
community of Udwada and the nine priestly families are not 
the delegates of the Anjuman. We disclaim any right over the 
ceremonial portion of the temple work. What we claim is that 
the land and the buildings are vested in us as ”well as the right 
'‘to manage them. We have a right to take precautions for the 
protection of the valuables in the temple. 

The next question is whether the sacred fire is the subject of 
ownership. Our case is that if it belongs to anybodjq it belongs 
to the whole Parsi community at large. The Iran Shah is not a 
judicial person in the sensenn which a Hindu idol is considered , 
to be so. We do not dispute and never have disputed that the 
nine priestly families are the only, -persons entitled to officiate at 
the ffire and do take the offerings, and perquisites geiierallj^ offered 
for, 'the performance of ceremonies in the temple. y- 


C. J. :*-The plaintiffs^, main contention refers' to the ^ , 

ing of the door Jn the, cdmpphnd wall.} , : V., , • ' ' ^ v' ■ ' : ; ' ( " | , 
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• Sir Dinsha Petit built the Dareh , '.Meher^- ' HiS :; trustees, 'reall^r 
« wish it to be declared that the wall belonged to him and they^ 
have put forward the plaintiffs to ' 'do' -so."; when she 
rebuilt the fire teoiplC; purchased certain lands and made additions 
to the temple. Thereupon the heirs of Dadabhab who were in 
management of the temple property, transferred all the rights 
which Dadabhai possessed to Motlibai and thenceforward she 
continued the management till she made the trust-deed. 
Motlibai did not make a gift in favour of any one of the lands 
she purchased. Supposing she had become insolvent before sh*o 
made the trust-deed of 1896, the property %vouId have passed to 
the Official Assignee. The dedication by Motlibai was to the 
whole Zoroastrian community and not only to the community at 
tJdwada* The very fact that she appointed the trustees show-s 
that she had reserved her proprietory rights over the temple as 
founder and did not intend to make a gift to any one. Wo 
contend that the property all along vested in Motlibai and there 
was nothing to prevent her from taking it back : Doe d. Ilovjcird 
V. Having regard to the provisions of the Transfer 

of Property Act, which is applicable to the case, Motlibai could 
not make a gift of the property except by a registered deed, and 
that being wanting, the ownership remained in her. In any 
event Motlibai had reserved her rights as founder and she was 
entitled to make any arrangement she chose with respect to tho 
property. 

[JeistivIXS, 0. J.;— But not so as to nullify tho object of the, 
trust.] 

If what we have done is inconsistent with the trust-deed, then 
the Advocate General would be a necessary party to tho kiit. 
Tlie plaintiffs^ chief complaint is that they are put to groat 
inconvenience on account of the closing of the door. This is a 
jnatter of detail which the Court cannot go into. (Documentary 
evidence discussed). There is no documentary evidence that the 
Anjuman or its eomiiiittee ever interfered in the manageiiiont of 
the building. The only evidence is' that alter the forinatioii of 
the committee some rules were framed relating entirely to the ;■ 
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eereiiioiiial part o£ the work. There is no evidence that the holy 
. fixe IxeloDged to the Anjiimaa at Udwada. 

'is it- capable' of dwnershi v 

We submit it is not. ' But if it is^ then it belonged to the 
whole Parsi community at large. The finding of the Judge on 
this point is repugnant to the feelings of all Parsis, The 
plaintiffs^ case is that they can take the fire wherever they chose. 
We do not dispute their right to worship the sacred fi.re and 
'ai^propriate the offerings. The Judge has confounded the right 
to the fire and the right to the building. 

[jENKi^^fS, 0. J. :™We cannot go into these interesting questions. 
We must look to the cause of action which is the closing of the 
doors/] 

The plaintiffs have claimed a declaration with respect to the 
doors^ but they have not claimed consequential relief, Secently 
various thefts have occurred^ therefore we wmre justified in closing 
the doors at night. The plaintiflh want to be free from all 
■ controh The following were some of the authorities cited :~59 
Geo. II c. 12^ s. 17; Lewin on Trusts, p. 605 (Note); Doe cL 
Higgs v. Terrg ; Tesbfij of Bermoncheg v. ; Dart on 

Vendors and Purchasers, p. 24; OMlton v. Corporation of Zondo^i^^'^ ; 
Lord River s v. JdamsJ-^^ 

ScoU (Advocate General, and P. 3L Mehta, -with IL C. CojaJij 
K, Jf. JIiavef% and Mtilla and Ididla)^ for the respondents 
(plaintiffs) :™Diiring the course of the arguments and the dis' 
cussion of the evidence, the foIloAving* authorities among others 
were cited : — West and Buhler, p. 554 ; The Advoealc Generai of 
Bomhag v, David Haim ; Wardens of Wossa Semra \\ Bishop 
Hartmann *3 Batten y, Bombay Girzetteer, Vol. IX/ 

Part II, p. 215. 

Loiondes^ in reply* 

{1} (1885) 4 Acl. ■&; B. 274j m • ■ «0 ^ (1878) 8 Bx. D* 361.' 

• C^) (1865) 1 Eq. Oases ^01^:, 215^,' / : ^ m, (1886) 13 Bom. iirJ. , , 

, (1878) 4 Oil. D. 73l. ' ; ' ■/ V'' . ^ (1851) Fcrr/s O* (/ Bn* ^ '■ 

P$S9),41 Cii.B-.507* . ' , . '' 
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^ JENKINS;, (J. : — This snii relates' to ihe Atasli ' Behram. hr;, 

fire^temple of the Parsis at the ' tow-n of IJdwada;, in' thePardi' 
Taloka of the Surat District. . The plaintiSs are three Parsi 
inhabitants of that town, and they purport to sue on behalf of 
themselves and all other Parsi inhabitants of IJdwada in 
accordance with the provisions of section 30 of the Civil Procedure 
Oode^ which permits one party to sue on behalf of all in the same 
interest. The defendants are the trustees of an indenture of 
settlement^ dated the 2 nd of September^ 1898^ executed by Bai 
Motlibai, now deceased^ a benefactress of the Atash Behram. 
The cause of action alleged is^ first, that the defendants; claiming 
to act under a power contained in the indenture of settlement, 
on or about the 7tli November, 1896, erected a wall and thereby 
blocked up a door- way in the wall of the compound in v/liicli the 
Atash Behram stands ; and secondly, that on the 19th October, 
1896, the defendants wrongfully and unjustifiably closed and 
blocked the two doors in the western wall and one door in the 
northern wall of the Atash Behram, and have continued to do so 
every day since, thereby causing great inconvenience to the 
priests and others engaged in and about the Atash Behram* To 
appreciate the real character of the suit a short narrative of the 
templets history is necessary. It is claimed that it is the 
oldest Parsi temple in India, and undoubtedly its traditional 
history points to a considerable antiquity. The Subordinate 
Judge has given a detailed account, which has been accepted as 
being substantially a correct exposition of tradition, and it is ^ 
therefore needless now for us to travel over the same ground. It 
will suffice to say that the building was erected at Sanjan, and 
in it was located the sacred fire or Iran Shah constructed by the 
ancestors of the nine priestly families. This fire lias ever been 
regarded by the Parsi community as an object of veneration and 
reverence and a symbol of the greatest sanctity. ' Under stress of' 
circumstances the sacred fire was moved from place to plaeC;, and 
ultimately on the 28tli October, 1743,'it wasbroiight to' IJdwada. 

It was first lodged there in a building '/given for the purpose 5 
then Bhikaji Edalji, a 'Parsi -fro'm; Surat/ rebuilt the temple; 
accorclingvto soiiie it was later restored' by a Parsi named Ga^iclar, 
btit.as to this' there dilterence ;bf opinion: it, is, however, 
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:v.. ■:eei4ain 1880 .Dadabhoy' aiicl .Mancherji Pestonjl : Wadia^; 

,:■A^in^::F€storati^^^ ..tiie''’temp]e '.tbeii ■ standing : erected ;ihe,biillcling;^ 
'^..;:'::::wMcb:was.re-*built'Ly'Dai'-^ '■ in 1804/^ 

alleged that the Atash Behrarn or iire»temple of the Parsis is^ 
with its site and diverse liixildmgS 'and appurtenances from time 
to time dedicated for use in connection therewith^ vested in the 
Parsi inhabitants of the town of Udwada^ and they have from 
time immemorial managed the same and exercised absolute 
authority in regard to the maintenance and administration thereof 
as a place of Zoroastrian religious worship and observances^ and 
further that the nine priestly families of the Parsis of Udwada 
have^ as of right and from time immemorial^ been special delegate>s 
of the Parsi inhabitants of that town for the purpose of super- 
vising and managing the said Atash Behrarn^ and the plaiiitifis 
are members of some of the said nine families. Tliis^ then^ is the 
title on which the plaintiffs claim to sue. The defendants^ on 
the other hand^ contend that Daclabhoy Pestonji was in 1S20 
entrusted with the possession and complete management of the 
temple in return for his having rebuilt^ preserved and enlarged 
the same^ and that the said right of control and management 
was entrusted to Bai Motlibai in consideration of having entirely 
rebuilt the temple and added thereto/-’ and that the defendants 
as tlio trustees appointed by her have acquired the same right. 
At the trial of this suit before the Subordinate Judge the 
following issues were framed: — 

1. Do the plaintiffs prove , that tile lire -temple (Atash Belirani) of Udwada 
is vested in the Tarsi inhahitants of that tov'n, and that tliey or nine priestly 
families of Udwada as their delegates have from time immemorial exercised 
absolute autliority in regard to the maintenance and administration thcreoi; ? 

2. -Or, as is alleged by the defendants, was one Dadabhai Pestanji of 
Bombay" invested with the management owing to his having rebuilt, preserved 
and enlarged the fire-temple since so early as 1830, tlie nine priestly families 
being simply bound to render services only to the sacred fire? Has Dadablai 
Pestanji transferred any of his powers of management to the defendants ? 

3. How far ^viIl the dissent 'Of Beramji Pestanji Bharda afibcl the plaintihV 
right of managemort, if any? 

'Wliab rights' as, to possession and maiiagomont of Atash Behrarn came 
to the' lady,. Bai Motlibai -when she rccoBstructod' the Atadi Beliram and. 
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0 . Was slio cii titled to confer on trustees (defendants) all tlic powers hiclndiiig 
tn:!.t of making; rales and regulations for the duo govornment ol: tlio trust 
premises nndtr fho indentiii’eA? How far won Id tlio indenture bind all tlie 
wondiipperfmTt tiie tornjde ? 

0. Is the compound wall, trio door-way (S/lf in the plaoi annexed to the 
plaint) in which is now closed, the property of A task Behram or part of the 
adjoining Daro hlolier? Hare the defendants the right to close the door- wav F 

7. Can tho pi liutiifs claim any ridief with reference to the wadi imlrpendently 
of tlio trustees of, the Dare Mehor? 

8. Are tlie plalniilTs entitled to hawo the door-way E, F kept permanently 
open by reason either of long tis?«ge or any right on the score of inconvenience ■ 

'io worshippers? 

9. Does the daily closing of the. doors B, C and D ])etwocii 8 P.u-r, and G a.m. 
interfere with or cause inconvonionco to any religions rites performed by the i 
plainliffs or by the Pars! worshippers in gcnoral ? 

10. Aire the plaintiffs entitled to all or any of the reliefs (n), (5), (c), (d), (e) 
a.sicod in the plaint ? 

11. Is tho suit bad for non-joinder of Motlibai’s heirs ? 

12. Is it bad in its inoeptioii for want of the Advocate G-cnerars permi.ssion 
or owing to its being brought in an inappropriate form ? 

13. Is nob the plaint suthciently valued and stamped for the purposes of the 
Court-feesF 

On these issues the learned >Subordinate Judge iound as 
follows: — 

My finding on the first issue is that the Atasli Belirain or the sacred fire 
called tlio Iran Shah and the building and other property belonging to it have 
Vested in tho Piirsi inhabitants of Udwada, and that they, ortho nine priestly 
fa,milies of Udwada, as delegates of tho Parsi inhabitants of Udwada, have 
exercised absolute authority in regard to tho maintenance and administration 
tljoreof from tho time when tho sacrod lire was brought to Udwada. 

My finding on tho second issue is that Dadabhai Pestonji of Bombay who 
built Iho old Aiasli Behram in 1830 was not invested with the managernont of 
tlic Atash Behram owing to Ills having built and enlarged the fire- temple; that 
tl).e nine priestly families were, not bound to Dadabhai to reader services only 
to tho sacred fire and that the said Dadabhai did not transfer any of his po'^vers 
of management to the defendants. > , ' , 

, ' My finding on the third issue is that the dissent of defendant Behramji Pestan ji 
■ Bharda will not affect the plaintiffs’ right of nianag©meui’r\lV''‘ ""k/H 

My finding on the fourth issue is that when Motlibai constructed the new 
buiidiug sho a'equired th’e right of saeing that tW fire^tomple with the compound 
and' othei; /buildings .attached to ihgether '^th^ the' h^hsor and other things,, 
' ^ placed by her 'in the fire-temple,^. "VrereuM^ fer^ tire: piwppses for which they 'were '' 
; iabeaded tb'be used*; th^'thehmldiBgs, Were^p^y repaired at her ,cost ; that the ' 
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^vet-o duly performed, and tliat tlio tilings that were not iiitende:! for daily use 
were lodged in a room in the firo-fcomplo under safe and proper custody. 

:Mv jinding on the fifth issue is that Motiihai w^as entitled to confer on her 
trustees the rights' or powers mentioned above, and that she was not entitled to 
confer on her trustees the powers of making rules and regulations xor tne due 
government of the trust itemises, and that the iiideuturo made by her (Exhibit 
141 ) is not binding on tlio ivorshippei's so far as io confers rights oi poweis in 
excess of those possessed by Motlibai herself. 

hly finding on the sixth issue is that the compound vmll in whicli the door- way 
E, ¥ is belongs to the Dareh Meher and that the defendants had no right to 
block up the door- way. 

My finding on the seventh issue is in the affirm ative, that is, in favour 
of the plaintilfs. 

My finding on the eighth issue is that the plaintiffs arc entitled to have 
door-way E, E permanently kept open, not by reason of long usage, hut under 
the right acquired by them and on the score of inconvenience to the priests and 
worshippers. 

My finding on the ninth issue is in the affirmative, that is, in favour of the 
plaintiiTs. 

My finding on tha tenth issue is that the plaintiffs are entitled to obtain the 
reliefs (a), (Z>), (o), (d) and (e) as shown in the decretal part of this judgment. 

My finding on the eleventh issue is that this suit is not bad for non- 
joinder of Motlibai’s heirs. 

My finding on the twelfth issue is that this suit is not had in its inception 
for want of the Advocate General’s permission or owing* to its being brought in 
an inappropriate foriu. 

My finding* on the thirteenth *issue is that the plaint is sufficioiitly Mtlned 
and stamped for the puiposes of the Court -fees. 

The suit, however^ must be determined by reference to the 
causes of actioii alleged in the plaint; and it appears to us that 
tha learned Judge has somewhat gone beyond these limits. As 
far as we can^ we propose to confine ourselves to those matters 
that arise out of the causes of action alleged. When it is seen 
what they are^ one can readily appreciate the observation of 
Khan Bahadur JBamanji Behramji (page 122) who sayS'i — 
of our Parsi community is displeased at the quarrel brought' 
about lor this trifling matter by the closing of this door."’ 'We' 
Bympathise with this, view and we caii well iinclerstand that 'the 
Parsr commuhity sho'uld, view with regret the bitter and costly 
litigation: ,,^whieh;the record '’discloses; .But whether it be^ as the 
Advocate^ suggested, or no% that the true meaning of* ' 
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This litigation is that it is an endeavour on the part of the 4iJ.i 
defendant (Bharda.) to aggrandize his position;, using as his tool 
for that purpose the 1st defendant^ Nowroji Waclia^j matters not; 
tlie parties have declined all suggestion of amicable settlement^ 
and we must endeavour to determine their rights according to 
law. 

We propose then to consider, first, whether the defendants in 
any way acquired rights which entitled them to do the acts com- 
plained of; and if not, then; secondly, whether the plaintiffs have ' 
any right to sue in respect thereof. 

The defendants^ ease is that by the deed“of«settlemcnt of the 
2nd of September, 1896, ^Hhey are fully and properly clothed 
with authority to make rules and regulations for the efficient 
and due management of the Atash Behram and all the buildings 
appurtenant thereto, and that the said Bai Motlibai had power to 
invest the defendants with such authority — a power inherent in 
the very conception of the endowment made by her/' (Written 
statement para. 12). 

Motlibai, it is argued, by her benefaction became invested with 
the rights of a founder, and acquired by transmission the rights 
over the temple and its appurtenances which had previously 
been in Dadabhai, the restorer who preceded her, and also we 
presume in all previous restorers of the buildings. In suppoi't of 
this view Doe d. Hoioanl v. Pestonji^^'> has been cited, but in our 
opinion that case turned on its own peculiar circumstances and 
has no application here. According to Dr. Edalji Kharsedji^s * 
description of a somewhat excited interview, the defendant, 
Nowroji Wadia, seems at one time to have advanced even a claim 
of ow.nership, for, in the words of this witness, the 4th defend- 
ant then began to abuse the Anjuman and said as follows 
What right have they to my Atash Behram ? The offerings 
that are made there are also mine and beating his breast (k e., 
emphatically) he bawled, out/^ mine,- mine/'' Of the terms of the 
orminal foundation we have no' evidence.: '„it is even uiicertaiii 
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was given by the Raja of Manclvee^ the dcfendaiifc Bliarda denicif 
:::'V::it:|pa<gis 94^:108^ I29^':248;and:275: of Ahe::ptiiited^^;^ 

There is a similar lack of precise informatioii as to the con- 
ditions of the subsequent rebiiildings, at any rate^ until we come 
to the Wadia restoration of 1830., According to the evidence ot‘ 
Mr. Bamanji Bchrainji^ who appears to liave made a special study 
of Parsi customs and usages^ ‘'•the man who dedicates the build- 
ing can look after the building and repair it himself. Any one 
•else can also repair it; as it is thought to be a veiy pious purpose, 
If one consecrates the fire himself; ho can keep control over the 
fire alsO; but this Udwada fire was consecrated by otherS; and so 
no one can control it. The person wdio dedicates a fire temple 
can see that it is used for the'pious purpose for which it is built; 
and is not used to any other purpose; or is not damaged or 
injui'ed. Those who built the fire temples at Udwada entrusted 
them to the Mob'feds of the nine families who consecrated the Iran 
Shah. None of them have kept any rights of ownership over 
the same after dedicating them to the Tran Shah. This is in 
reference to the fire temples other than the present one. Motli- 
bai’s son Nowroji claims to have some rights over the present 
fire temple. He can look after the building and repair it; but ho 
cannot do anything else with reference to it* According to our 
rules of morality; as long the dedicator V'ants to repair it ho 
has the preferential right over others. If any one else wants to 
make any addition to the fire temple with the consent of the 
An jumaD; he can do so. He cannot control the use of the building 
by the Mobecls for the religions purposes in any particular wav. 
It is the power of the Mobeds of the nine families; who have kept 
this secred fire for so many yearS; control the tm of ike huiMing, 
None of the old donors of the previous fire temples of Udwada 
controlled the religious ceremonies in reference to the sacred fire. 
It is the business of the Mobeds who perform the ceremonies there 
to decide what door is to be'closed or kept open and wlicii; and 
mot of the donor of the fire ^ temple. The latter cannot 'do itB ’ 
This preferential right oi ' repair thus attributed to a founder 
-corresponds with the usage whieli^ ^ .according to' Mr. Maiidlik; ‘ 
jmovails" among.; the HiniduS; , who allow tlio' same right to tho/, 
founder aiKl is ■ no' suggestion tlmt^Motlh' . 
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Joai^ or even her immediate predecessor in the line of restorers, 
D^idabhaij was of the line of the ii.rst founder or of the rcstoreis 
prior to him ; indeed it is in evidence that the line of one of them, 
Edalji, has died out. 

It ivS not until we come to Dadabliai^s restoration that it can 
be said there is any evidence of the relations between the rebiiilder 
and the temple. But even here there is no direct record of the 
terms on which Dadabhai rebuilt ; we are invited to infer those 
terms from the evidence there is on the record of the attitude 
taken up by Dadabhai in connection with the affairs of the 
temple. 

The documents brought to our notice are numerous, and we 
will deal with the more important of them in the order of their 
date. (His Lordship referred to and commented on the following 
Exhibits 151, 487, 526, 513, lo5, 156, 202, 163, 164, 493, 234, 
167, 16S, 164, 170, 171, 183, 186, ISS, 191, 193, 194, 240, 195, 
251, 5:2, 181, 132, 133,134, 231, 135, 136, 196, 248, 138, 197, 
513, 198, 199, 200, 137, 201, 204, 92, 93, 205, 203, 475, 139, 255, 
OS, 502, 243, 232, 480, 122, 482, 484, 522, 615, 476, 4S5, 486, 
524, 50), 207, 510, 477, 511, 241, 620, 378, 251, 247, 245, 252, 
246, 249, 250, 235, 453, 223, 224, 225, 226, 257, 228, 229, 2S0). 

From this documentary evidence it is clear that Dadabhai 
rebuilt the temple, and there is, no doubt that, as the defence 
alleges, he did the repairs, whitewashing and tile-turning, and that 
ho supplied fuel, oil, sandalwood and incense ; it also is established 
that ho gave directions as to the manner in which the otla and, 
other parts of the building wmre to be used and otherwise 
intervened in the management of the temple. 

But can we from this draw the inference that he was in 
consideration thereof entrusted with the posvsession and con\pletc 
management of the temple and the premises appertaining there* 
to, and that he thus acquired rights which, being transmitted to 
Motlibai, enabled her by virtue, thereof, and of rights that came 
into being as the result of her benefaction, to vest in the defend* 
'ants as her trustees powers.nhd, rights, .which 'are a justification 
for tiie'matters\ complained of in this suit ?- ; 

No# let us,, seej:What.p^abha?s' ^pdsitioii wms ; he was not the 

/"I '4* Til ilk 


■ Ih 



39 

1903. 


jXAvuojj; 

Wadia 

V, 

BaS'I'IIR 

lil-IAESEBJI 

MA-K-OHifiUiri. 


40 


1003* 


';i NAtnO,!! 

> ' Mas EE, j I 

i - Wadia 
Dastitb 

ii ' Kha'Esedji^ 


I 



INDIAN" .LAW BEFOETS. [VOL« XX?1II. 

on a sito loelonging to himself; and Exhibit No, 19 5^^ dated tlio r' 
i4ih Octobeiy lSG^/ suggests the inference that in rebuilding he 
to some extent utilijied portions of the then existing building. 
That the temple premises were enlarged on that occasion is pro- 
bable^ but what portion of the present sitev/as then acquired it is 
impossible to tell. The first question we have to ask ourselves is, 
uhetlier Dadabhai acquired any rights of property then over 
that which already formed pait of the temple premises* We fail 
. to see how he acquired any ownership. It has been argued 
before us that the original builder in Udwaclamust be assumed to 
have retained the ownership of the building furnished by him for 
the habitation of the sacred fire and of the site on which it 
stood, and that these rights passed to each successive lebuilder, 
But w’e can find no vrarrant for any such assumption. 

We know of no such course of transmission or devolution in 
law^ and the circumstances manifestly do not invite the application 
of those legal principles which operate in favour of one who in 
mistake is allowed to expend money on the property of another. 

True money was spent; but endowments to the sacred fire 
are looked upon by the Farsis as acts of great piety is the 
testimony of Sir DinshaW Petit (page 210);, and ‘’rit is very pious/ ^ 
says Mr. Bamanji Belieramji (page 119); to ofter articles to the 
fire and dedicate buildings also to In the piety, therefore; of 
the act; and the reward that piety was doubtless expected to 
attract^ we have sufficient motive for the expenditoro to absolve 
us from the obligation of speculating what material return 
Dadabhai Wadia looked for. It may be that the documentary 
evidence discloses much that is consistent with the recognition of 
a complete control in Dadabhai over the temple and its appur- 
tenaiiceS; but it does not follow from this that Dadabhai was ^ 
clothed with legal rights entitling him to intervene to the extent 
he did. It must be borne in mind how matters stood : here 
a wealthy benefactor who had done much for the establishment 
and from, whom more might bo expected : was it not but natural 
that every deference should be paid to his wishes, nt any rate so 
long as they-'didnot in4he view of the local establisknent conflict 
yritli the welfare bf/the teippiie 'and its services ? eortaiiily 
think _ Morfeoyer,!itj,i3 ia be noted that the control Dadabhai ' ^ 



¥0L. XKVni] 


BOMBAY, SlEIES: 


41 :' 




« exercised was until 1883 through the Dtistiir aloiiOj and that 
when trustees ■were appointed the persons selected for that 
purpose included the Dastur for the time being. 

No doubt the Dastur Mancherji was deposed from that posi- 
tion^ but even then the trustees were chosen from the coiinminity 
of Udwada* 

Now let us examine the events that led up to and are coi> 
neeted with MotlibaEs restoration. Dadabhai 'was dead and his 
son^s means did not permit of his doing the work ; so in the firat 
instance it was determined by the Anjumaii to raise the requisite 
funds by All appeal to the Zoroastrian public. The subscription 
list circulated is Exhibit 114 (page 482) and it is in these 
terms 

to tlie largo building of tha Dare Melier a|)pertainiiig’ to tbo holy 
Atash Beliram Salieb (Ii-an Slia) of Udwada in which at present Atash Behram 
Sah^b Sacred Fire) has been installed, and the building of the Nalia,n]diana 
Dare Moher opposite the same w'hich is in use at present as to the botli these 
buildings the same ^yere got rebuilt and given by deceased Wadiaji Saheb Seth 
Dadabhai and Seth Mancherji Pestonji Wahadiaji, inhabitants of Bombay, at 
their own expense in the Yezdezardi Shchenshai year 1199 (a. n, 1829-80). 
And a large sum for the necessary expenses in connection with the Atash Beli- 
ram Snheb such as (the expenses of) sandalwood to he nsod at the time of 
performing tho Boo ceremmiy in all the five Gches, of daily firewood and of the 
salary of the Jadukhiish Mobed (working) in the Dare Mehor and for other 
expenses has been regularly received every year since the said Yezdezardi 
Shehenshai year 1199 (a. d. 1829-30) up to this day from them and after their 
(death) from Seth Melier wan ji Dadabhai Wahadiaji, the son of (one of) them. 
And in order to make all tho said expenses in such manner as is settled and in 
order to look after the said buildings, fiye worthy persons from the Athornarr 
Anjuman (/.e., comniuiuty of Parsis belonging to the jadestly class) of TTdwada 
have been appointed trustees and (the buildings) have been entrusted uiKler 
their care to the ovmership on the Anjuman (;Le., commniiity). Tho Anjiiinaii 
{i. 6., community) of Udwada are extremely obliged to the said family, generous 
at heart and staunch in religion, for the same. 

^^2. Before the buildings (mentioned) above were got built and presented by 
Wadia.ji ISaheb, that is to say, at the time when tho band of Saiijana Mobocls 
priests) came for the first time to Udwada along with the Atash Behram Baheb, 
the deceased Behdiii (?>., Palrsi layman), Minocher • Bahman of hTargoI had, at 
first, got built and presented one small 'building' and: thereafter one Zoroastrian 
of Surat (namely) the deceased Behdin (*>.,, Parsi layman), BMkaji Bdaiji, had 
made additions to and got built and presented the same. The help, (given) by, 
those gcncirous persons is ^fresh ,in^.,tk© memory of the Zoroastrian Anjumaix 
eomxaunity) 'Of Udwada* ^ ^ 'i 
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B. A long period of sixty years lias elapsed since botli the bnikliiigs men- 
tioiied above were built. During tlie said (period) it was necessary to repair 
thorn onco (or) twice, which was also in accordance with the request o£ the 
Anjiiniau {uc., oonimiinity) got done by "Wahadiaji Saheb at his own expenso. 

Both the buildings (mentioned) above having no w become very old have been 
* reduced to a condition wliich requires thorougli rep:.ur3, It is absolutely i,iecessary 
to do the same. Not only that, but if (the buildings) remain in the present 
condition for a longer time there is, may God not so will, a very great clanger of 
the result being any clay very dreadful and sad. Moreover, the Anjuman (?’.c, 
community) perceive with regret that it is not that the work can now be managed 
by' making small repairs as (was done) previously audit is not likely that the 
necessary work can be done by one hand (person). Therefore the Anjuman (Ic., 
community) of Udvrada having taken the opinion of their kind w-eli-wishers in 
connection with the said extremely necessary work, honour (accept) the proper 
and sound advice received from those gentlemen, and depending upon the same 
make a Tharav (-i.c., resolution) that for making repairs anew to both the said 
buildings, especially to the big Dare Meher (building) appertaining to the Atash 
Beliram Saheb, and for making changes suitable to the present time, a list of 
subscription should bo set on foot on behalf of the Zoroastrian Anjuman {i.e, 
community) of Uclwada ; that the said list should be circulated amongst generous 
and religious Zoroastrian gentlemen and that money is necessary for making 
repairs to both the buildings should be collected. Moreover, in the above work 
the respected family of the kind Wahadiaji Saheb should bo joined -with the 
Anjuman {Le.y community) and the grateful connection of the said religious 
fam% with the Anjuman ( i.c,, community ) of Uclwada should be continued 
forever. 

‘*The kind Wahadiaji Saheb Merwanji has vyith great pleasure supported the 
Tharav ( ^^c., resolution ) of the Anjuman { conimuuitj) inontionod above and 
has shown great pleasure at the proper Tharav (ic., resolution ) of the Anjuman 
to put up any tablet or writing ^vhatevei* on the said buildings heieafter jTist as 
his deceased patrons ( forefathers ) had not deemed it proper to put a tablet 
or any written token whatever bearing their names at the time they dedicated the 
said buildings to the Holy Kebla of the Atash Beliram Saheb and has accepted 
with pleasure bis association with the Anjuman (i.c„ community) in the said 
extremely useful work of great religious merit. Besides that the Anjuman (kc,, 
community) of this place had great doubts as to accomplishing this diiiiciilt work 
single-handedly, but on account of the person looking to the said Holy Kebla 
with a staunch faith, the well-wisher of the Anjuman (?’.<?., community) of 
Udwada (namely), the illustrious and generous Sotji Saheb Sir Dinshaji Manekji 
'Detit, Baronet Saheb, having, , with his usual greatness of heart, promised to 
give with pleasure every possible siiccour to the Anjuman community) in ' ' 
this work of 'great' religious merit' and,) moreover, on acootmi of tlii^ disinterested , ' . ' 
and illustrious peTSonlbaving shown) anxious care on every occasion to make out 
the very’litst schomeHelating to, this work of very groat rcligiouB merit and to , 
this work, accomplished sdbni'the< Anjuman eommunity) in the life* ' 
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tinie o£ tlieir v/cll-wi.slier and leading member of tbe deceased respected Setli 
Salieb Maiiebji Kawasji Daman vala, under liis leadership and bj his sound 
advice and in consultation with him, already set on foot this work and aftei’ his 
unfortunate demiso the Anjuraan (i.e , commimitj) have continued the said 
^YO^k under the leadership of his son Seth Sorabji Manekji Daman vala and are 
anxious to see the same now earned out. 

“ To those who may have subscribed at Bombay a receipt bearing the signature 
of Seth 'Nasarwanji. Beheramji Secretary will be given in respect of the moneys 
subscribed towards the said fund that may have been recovered and the said moneys 
will be kpet us a deposit with the trustees of the illustrious Pars! Paiichayet of 
Bombay* In the same manner a receipt bearing the signature of Bhai Behramji 
Pestonji lajdiarji Bharda will be given in respect of the moneys recovered at 
Udwacla and the said moneys will be credited at the firm of the respected Seth 
Saheb Manekji Kawasji Daman vala, deceased, with Sorabji Manekji Danianvala 
under his care, and w’hen a sufficient sum has been collected tho same will be 
remitted from that place from time to time for being kept as (mentionecl) above 
with tho trustees of tho illustrious Pai-si Panchayet of Bombay as a deposit, and 
after a sum sufficient for the said work has been collected the moneys thus 
depositocl will be utilized. 

After giving xmblicity to the above facts for the inf ormation of tho religious 
gentlemen belonging to the Zoroastrian community, the Zoroastrian Anjaman 
(ie.f community) of IJdwada through the undersigned persons on their behalf 
most humbly request tho Zoroastrian world (community) and entertain an 
anxious hops that every religious Zoroastrian will give his sympathetic support 
towards this u-sefid w’ork of religious merit of tlio first grade (that is) of repair- 
ing the holy building of his ancient Kebla, will extend his generous hand and 
will acquire great ^^eligious merit of having given assistance to (the work of 
repairing) the buildings appertaining to this most ancient Atash Behram Saheb 
of Indla.’^ (Commented on.) 

Some .subscriptions were actually obtained, but ultimately 
tho whole cost of the rebuilding \vas undertaken by Bai Ivlotli- 
bai. The old building was then pulled down by the Aiijuman 
and sold for Es, 1,950 (see page 1S7). 

Here it is instructive to follow the documents that pa*ssed in 
reference to the rebuilding by Motlibai. (His Lordship referred 
to Exhibit 257, 31st January 1903, page 635 ; Exhibit I24, 22nd 
April 1893, page 501; Exhibit 128, 31st October 1894, page 499; 
Exhibit 126, 31st October 1894, page .506 ; Exhibit 105, 31st 
October 1894, page 461 ; Exhibit 188, 20tb October 1895, 

laage 514; and Exhibit 137, 26ib detober ,1895, page 512.) 

The circumstances under whieh^ Bai Motlibai came to rebuild 
the temple appear from 257 and 124. (His Lordship 

referred to and commentedbn these Exhibits, pages 685 and 510).* 
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The result was that the rebuilding was carried out by Bai 
Motlibai, wdio considerably enlarged the buildings^ purchasing 
for that purpose additional lanch 

By October the work was eompletecb and on the 31st of that 
. month the opening ceremony took place. Motlibai on account 
of her advanced age was unable to be present but she was 
represented on the occasion by her two sons^ the defendants N. 
M. Wadia and N. J. Wadia. An address in Motlibai’s iiauie^ 
Exhibit 123, was read. (His Lordship referred to it^ page 499.) 

We find then (1) it was at the request of the Zoroastriaii 
Anjuman of Uclwada that Motlibai undertook the work ; (2) the 
old temple is stated to have been ^iven by the Waclias (3) the 
new building is presented ; and (4) the motive of the gift is 
explained. An address was also read, signed by the head of the 
Zoroastriaii community of TJdwada. (His Lordship referred to 
, Exhibit 126^ page 506). 

On the temple a tablet was placed bearing a Gujarati 
inscription, of which following is a translation :~ 

“TlioAtash BeLrara Iran Shah of the Shenshahi Zortliosti Anjiiiiian was 
consecrated at Shri Sanjan hy the first band of Zoroasfcrians who camo from 
Persia to India in the Yezdezardi year, llio Atliornan (priestly) class at 
ITdwada attends to tho same. The first building for the same was got built at 
Udwada and presented by BehdinManchei j Bamanji of Eargol in tho Yexde- 
zardi year 1112 (a. n. 1713). The said building was extended and built and 
presented thereafter by Belidin Bhikaji Edulji, an inhabitant of Surat, in the 
Yezdezardi year 1121 (a. b. 1751). The same was subsequently extended and 
relwiiit and presented for the third time by Seths Dadabhai and hlanehorji 
Pestanjl Wadia, inhabitants of Bombay, in the Yezdozardi year H99 (a, u. 
1829-30). As the building got old it was this fourth and last time built by 
Bai Motlibai Manechji Wadia, an inhabitant of Bombay, daughter of the 
deceased Seth Jelmngir Easaiuvanji lYadia, for the benefit of the sou! ol; lior 
deceaseiHnisband Seth Maneckji Eowroji lYadia, after purchasing sotnc ideces 
of land (situate) about the same at a total cost of Ss. and glyen into 

the possession of tho Anjuman through the trustees of Udwada and the holy 
Iran Shah Atasli Bshram was installed in the nm? building on Zdoher the luth 
day of Ardibelicsht, the second month of Shehenshahi lOiordad, tho third .tnouth 
_ Eadmb m Yezdezardi year 1264 (eorresponcling with thc^Eugiisli date ilio 
31st October in the. year 1894) and tbs day of the week. ..... . ' 

Mr, Biiisha; DorahjilM'jstri, 'N. B* A.,'Atohitect.**. ^ . ' ,,/y, 

Here tkeu ifr ikdistmeily '.said that the new building mu 
mhilie into its charge^ if we'uso 
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the retention of any interest or ownership by Motlibai. On the 
: it is iwre in hafinony with the , renunciation essentia! 

to^ the completion of an act of similar piety on tho part of a 

; On the 20th : ^Octobeiv 1895, certain Parsi priests of IJdwada 
addressed to Bai Motlite^ Exhibit 128 (page 514), 

in which they speak of the obligation conferred by her on them 
'•' forgetting a new building built and by j^resenting (the same’ to 
us).” The memorial goes on to .complain of the conduct of the 
Udwada committee in placing padlocks and erecting a tablet 
:pthout taking the ^ 0 

incorrect. It then states that they had 
: ;given the old^ building into ithe charge of Motlibai without a : 

tablet or inscription, and tliat they should receive it hack iii the 
y same manner. 

ii r wrote, as Areply, Exhibit 127 :-- ^ ^ i - 

To Mobed Bbikhaji Diniarji Oonwalla and other Signatories at Udwada. 

Wiitte^n from Bombay by Bai MoBibai. daughter of Jobangirii Xasol^wanji 
W aaiaji, whose blessings bo pleased to read. To wit :-As to tlio memorial writ- 
ten by you iMobeds on Eoj the 5th, Maha the 2nd in the Ye.^cle;iordi year 1265 
(20th October 1695) I have reoievod the same. In it you have written to the 
efect that.thereaij some defects in the Atash Behmm. Saheb premises and the 
h.ahanakhana and (other) premises appertaining to the same at Udwrda built 
by me and you Im-e stated to remove them when they are repaired again. About 
a, IS I .state that I shall do as it pleases me. The Mobeds should not interne 

And you write further that the old building was entrusted to your Aniuman 
(commnmty). That statement of yours is quite false. The old buildin"' was 
cntrn,stod tome by tho owner thereof Wadiaji Morwauji, who was rektion 
throngh his trustees. And it was only after a special condition waT-mada to 
put up inscription slabs and to, build as- 1 like that I consented to .et 
theso premises bndfc. And just as mdiaji . Merwan ji gave tho old premises to 
the Aniuman through his trustqesinthesamewaylshaU^ arrangement to 

give the neiv promises also throngh trustees .of ;my selection. There is nothin- 

Botho^¥a(ha)nakhanapremfoesyoh,wriie::ifol ^ , 

The compound wall of these I shall consult ' 

,ngineer iii «^^^ The Dasturs .^and ® ■ 
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leadmg persons at Udwada aro more desirous tlian you sire to preserve tlie 
privacy of tiio premises. This is my firm conviction. 

Some Mobeds of IJdwada who are wanting in sense act improperly in con- 
nection with rny i:»romises w^hiclx you even praise and 'with the Mobeds who x>er- 
form ceremonies therein. Likewise they Vvrongly find xaii iu with the service ol’ 
tlio sacred Kebla (Fire) wliiGh'- is 4116 -very essence of, their life inid Iirirt the feel- 
ings of those who come from up-country. I am sorry to note this. 

But it does not become you poor Moheds to do so., if you work peacefully 
and liaruioniously you will get your livelihood. And the Zoroastriaii %vho 
come over to your cpiartor baiug* xheasedyou will derivo benefit. 

-A-ud I shall (make) and carry on arrangements in connection with niy new 
premises as it pleases me or I shall get the same made. Please note that. At 
present this is the only repre-sentation. 

Bated at Bombay the 26th October in the year 1895. 

Please to iread the wishes of Motlibai. 


On the 2nd of Septembeih 1896^ the trust-deed on v^hicli the 
defendants^ -trustees rely was exeeuted. The p)arties to it were 
Bai Motlibai of the one part and the defendants PTowroji M* 
Wadia, and the defendants Kawasji,' Sharse^tj! , 
Jamsetji (now known as Sir Jamsetjl Jijibhai)^ Jeejeebhoy Mer- 
wanji Wadia a.nd Byrannji Pestonji Biiarda of the otlier part. 
Thereby Motlibai conveyed to the trustees the premises des- 
cribed in the first schedule thereto upon trust at all times to 
permit the same to be used as a place for public worship by all 
persons of the Zoroastrian Faith and for the celebration of all 
rites and ceremonies of the Zoroastrian religion as liitherto 
observed/^ .It was further declared tlnit the trustees should 
stand possessed of the securities therein speciiied^, amoiuiting in 
^ nominal value to Es* 61^000^ upon the trusts therein declared. 
And it was thereby further agreed and declared that it should Ijg 
lawful for the trustees to frame rules and regulations for tiio 
, due government of the trust premises with power from time to 
time to rescind or alter' the 'sanie.' 'and' the rules for the time boinc»‘ 
and, if thought necessary, to substitute new rules and regulations 
in lieu thereof, 

; , ■ It is by virtue of the powers thus expressed to bo vested in ' 
them by this deed that the defendants justify their action in tlie 
' matters of which complaint is- ihade in this suit. ,Tiie words of 
the deed are no doubt wide> but even if they were wide enough , ; 
^to cover ’what h'£ts:'beeE donfe, #as -it within Motlibai’s authority 
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V those lowers ? It is, wc think, clear 

could not be increased by any provision 
contained in. that deed; she and her trustees alone wei’e parties; 
the Anjuman was neither directly or indirectly a party to it , so 
that so far as it had any rights in the temple it clearly could not 
be affected, iiotlibais rights, if any, were such as arose from 
the expenditure incurred by her in connection with the rebuild- 
ing of tho temple. But what Avere those rights ? There can bo 
no question that when one expends money on the land of another, 
rights even of OAAUiership may thereby arise in his favour; biit 
for this result certain well-defined conditions must bo established, 
which arc absent in this case. ^ 

Motlibai knew that the land on which she built was in part at 
any rate not hers, nor can we see that the Anjuman of Udwada 
at any time acted in such a way as to encourage in her the belief 
that she Avould acquire such rights as would" entitle her or any 
one claiming under her to do that of which the plaintiffs complain. 
We would even go further and say that the evidence does not 
satisfy us that Motlibai ever entertained the belief at the time 
when she undertook the work that she would acquire the rights 
that are now set up. It is true that she has spent a very consider- 
able sum of money in connection with the temple, but it appears 
to us that the reasonable inference to draw under the circum- 
stances is that she incurred that expenditure, not in the belief 
that she Avas thereby going to gain any proprietary riohts or 
temporal advantage, but that she looked for her reAvard in the 
religious merit ^of the act performed by her, and that appears to 
us to be a sufficient explanation of her action. It may be that 
she expected that she and those claiming under her would become 
entitled to a preferential right to effect any repairs qr any 
restoration that might become necessary, but that is far short of 
what is now claimed by the trustees. 

Now let us for a moment examine somewhat more closely what 
precisely it is that the defendants have done. . In the first place 

IS It isj,i it ever' vested in Dadakai. ' ; 
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: „.. This ' wall ohstriicts the passage 'between the'Iemple : and the ■■Dare- 
SlehcTj which had been in '■: existence froni a time prior to any 
expenditure by Motlibai; it was in fact a di^stlI^baGCo of the state 
of tilings existing aithe-time when Motlibai came on the scene* 
Tlioiigli' t^^^ caused by this interruption of the 

means of communication between the two premises may not be 
of great moment^ still it is an interruptioiij and is tlie cause of 
some inconvenience/ and we fail to see what right the trustees 
had thus to build on property not vested in them. In our opinion 
it affords no sufficient justification for their action to suggest that 
it was a necessary precaution for the purpose of protecting the 
Atash Behram from the petty thefts^ of v/hieh we have been tohb 
or of preventing the acquisition of right of way^, a suggestion that 
probably owes its origin to the ingenuity of those \Yho have been 
entrusted with the conduct of the defendants’ case* Had the 
object been to secure the Atash Behram against either of these 
suggested perils, then the end could have been secured by less 
drastic methods than those actually adopted. Therefore we hold 
that the trustees were not justified in erecting the wail in respect 
of which relief is sought. 

Then how do matters stand in relation to the doors which 
have been closed by the defendants ? They are three in number 
and all aftbrd means of access into the temple. One is in that 
part of the outer umll of the temple whiclr stands on the site of 
the old temple wall ; the other two are in the wall which stands 
on property acquired by Motlibai and form no part of the old 
temple premises. The first of these doors has been throughout 
referred to as the other two as C and D, and we will contiiiuo 
this, mode of reference. 

We will first deal with B : it is at night time the only means 
of access from the temple to the well at the south- v/est corner 
of the temple compound, and this has been conceded before us by 
counsellor the defendants’ in 'thC' course of the argument. In 
the old temple there was a' door similarly placed by means 'of . : 
which those officiating in ' the , temple had access to this well' ' 
What right then had the'' trustees 'to'iock the door B and thus 
interfere. with'' this' established of access? ^ This part of 
: the temple premis0a'{'^as;xiot vested m them, 'so; that they .cannot 
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^daim to.liavc.flone it by right of legal ownership. The free and 
imiiiterrapted use of this door seems to us to be necessary for the 
enjoyment of the temple and its premises in the manner in which 
the temple has been always enjoyed^ and we cannot see that the 
trustees had any right to disturb that enjoyment. Their rights 
must (.)c measured by what is required to safeguard the interest 
of Afotlibiii and. l\er lieirs^ and ^Yhat has been done by them in 
reference to the door is, in our opinion, in excess of that and 
therefore unjustified. ■ • 

The legal position of the other two doors is somewhat different, 
for the part of the building in which they are stands on land 
acquired by Motlibai, and conveyed, by her to her trustees. But 
though stand outside the limits of the old temple site, they 
do form an integral part of the temple, the privilege of building 
which was entrusted by the Anjuman to Motlibai, This lady 
restored the temple as one entire building without distinction as 
far as one can see betiveen one part and the rest; these two doors 
were placed in the temple as rebuilt .by ■ Bai 
sumably were so placed as being necessary to its full and proper 
enjoyiiient. No adequate reason has. been 'placed before us in 
justification of the obstruction, and it appears to us that the 
(lefenclants'' conduct with regard to these two doors has been 
./:;’^fqh||ul.;^ /.':'f/'^> ^//■:vf'//C:.''^:'''.:V;^.// 

So it noiv must be seen wdietlier the plaintiffs are entitled to 
maintain this suit. 

..... ....... The.. first argument .urg.ed. on. this-' point -.for the. defence .is that ■ 

the suit is based on ownership, and that a fluctuating body of " 
persons, such as the plaintiff's claim to represent in this suit, is 
incapable of property. We are not prepared to assent to the 
proposition that in this country a body such as we have repres<®nted 
before us is incapable of property, _ for even if we pass by ** the 
alleged ownership of property by a caste as not being definitely 
e,stablif?hed,' there can be no doubt that the village community is ^ 
capable of property, and in Yajnayalkya ' we have a distinct- 
^ recognition of ownership by a fluctuating body, for in Chapter II, 

I ’V., 187, 'it is 'said ; whoever appropriates "what belongs to the 
comrniihity shall be made, to '/forfeit’ Ms, property and be 
’banisheA tb^ i.J'he, commeptar^./in the,, M on 
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this verse is^ whoever ^ appropriates what belongs to the com- 
anything- 'which is the, common' property; of 
villagers collectively and the like bodies. We take this passage 
from the Mitakshara Vyavahara Adhyaya translated by Mr« 
jjr^ Girisli Chandra Tarkalankar. Moreover, that property maj^- 
belong to a village is recognized in the Judgment of the Privy 
Council in Sivaramau Oheiii y. Miitho^yd GliettiP-^ But it really 
is iionecessary to go into this question because it is a mistake to 
say that the suit is based on ownership alone ; from the plaint it 
is clear this is not so. As we have already pointed out, the 
allegation in the plaint is not only that the Atash Behram is 
vested in the Parsi inhabitants of Udwada^ but that they have 
from time immemorial managed the same and exercised absolute 
authority in I’egard to the maintenance and administration thereof 
as a place of Zoroastrian religious worship and observances 
(paragraph 1). 

It is further alleged that the nine families of the Parsis of 
Udwada have as of right and from time immemorial been the 
special delegates of the Parsi inhabitants of that town for the 
purpose of supervising amd managing the Atash Behram and the 
plaintiffs are members of some of the said families. 

The point therefore for our determination is whether these 
allegations do not disclose a sufficient interest to support this 
suitj and, if so, whether they have been established. In consider- 
ing the sufficiency of the allegations regard must be had to the 
character of the suit and to the interests involved and the legal 
position of those concerned in the litigation. 

It apparently is opposed to the notions of the Parsi community 
that the Iran Shah should be regarded as capable of, or the subject 
of, ov/nershipi but even if there be difficulty or doubt as to its 
ownership, it is obvious that there must be some one entitled 
to protect from improper invasion that, which for brevity, we , 
ivill call the temple property, and it appears to us that those 
who can predicate of themselyes'; that they have ''exercised the* 
; snanagemont, authority and supervision alleged in the plaint are 
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The Parsi inhabitaEts of Udwada^ are^.vin; accordanee;:with,^^^^^^^^ 
well known usage wdiich prevails in the community, referred to 
as the Aiijnman of that town. The word Anjuman, according to 
Wilson^s glossary, means among Parsis a constituted council or 
assembly to wdiich all questions regarding their pecular customs 
are referred. Now we have evidence in this case of the existence 
of an Anj liman as an established institution in connection wdth 
this Atash Behram as far back as 1831, for on the 31st of 
January inthabyear the two Dasturs ^^on behalf of the Aojumaii 
on behalf of the Atash Behram Saheb of TJdepore purchased a 
Moglai 

On this circumstance the criticism has been passed that it is 
uncex'tain wdiat this Anjuman was; whether it consisted of the 
whole Parsi community, or of the Parsis of Udwada, or of the 
Mobeds of that town. Be that as it may, it is sufficient for the 
present purpose that there Avas as far back as 1831 a distinct 
recognition of an Anjuman in connection with the Atash Behram 
at Udwada. 

Then in 1843 a letter (Exhibit 107) was addressed to the 
Dasturs and the whole of the Anjuman in relation to a gift of 
utensils to the Dare Meher of the temple. 

In 1860 a document, Exhibit 61 3, was passed, which records 
an explanation demanded of the Dasfcur by the Udioacla 
Anjmimtf and his reply, and an agreement made thereon* 
Throughout this document the Anjuman is treated as a body 
capable of action and it is clear that it included both Mobeds and 
laymen of Udwada. 

In 1863 the Dasturs and Mobeds and Bchedins, the servants 
of the Atash Behram vSaheb of Shri Udepore, having in Sammt 
Anjtmcm assembled appointed a committee of 16 with a President 
and vested them with the authorities expressed in Exhibit* 92, 
The Anjuman is thereby recognized as a Panchayet in connection 
with the Atash Behram, and this implies the existence of a 
defined body Avith rights of supervision 'X'His Lordship referred' 
tp the .document), ^ 'v, 

' By way^ of' 'comment on this 'document' it Ms been said that' 
it is fePnceriieci':’with, ceremonial rules md regulations and'.not'--- 
'with property i^but oonee<Mngrth4tj'Hs/lmjmrtM^ that it is- a- 
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record of an act done by the Jujiimau of Uchoada in relation 
to the Atash Behram; and is an instance of action taken by that 
Xiujmnan as a recognized body comprising both Mobeds and 
Behedins. In 186S Dadabhai addressed a letter, Exhibit 132, to 
the 'XSakels of the whole Anfmaii at Udwada^-^ asking that 
assistance might be given by that body to the trustees appointed 
by him. 

Then in Exhibit 274 we have akhata of the TJdwada Anjumwii^ 


while Exhibit 460 is an account of the expense of tinning the 


Panchayet utensils, showing that the Afe^Jumau was regarded 
as owning them. On the 1st of February^ 1883,, a letter (Exhibit 
230) was %vritten. by Manekji Kavasji to certain individuals,, 
including a Behedin as well as Mobeds^ whom he addresses as 
the headmen of the Zoroastrmh Anjiman ofUdwada.^^ In the 
letter the Anjuman is referred to as a distinct body and it is 
said that it would be laid under a great obligation by the starting 
of a fund for the expenses of fuel, &c.., in connection with the 
Atash Behram. 

On the 27th of February,, 1888^ a document^ Exhibit 116_, was 
addressed to Sir Dinshaw Petit; and among the signatories was 
the fourth defendant, The subject-matter of the letter is Sir 
Dinshaw^s proposal to erect a new building for the performance 
of religious ceremonial, and in this connection reference is made 
to the Anjuman as affected by Sir Dinshawbs benefaction. On 


the 14th of July, 1890, there was issued an appeal to the gentry 


and the general public of the Zoroastrian community in connec- 
tion -with the holy Atash Behram Saheb ofUdwada'’ and amoug 
the signatories is the fourth defendant. This document (Exhibit 
114), in giving a brief history of the case, states that in order 
to lopk after the said buildings five worthy persons from out of 
‘dne-AiJiQTnan Anjiman of Ud'wada have been appointed trustees 
' and (the buildings) have been entrusted under their, care to the : 
, ^.ownership nf^the Jnjmian. The Anjmmn of JJdwaia are 

' ’'extremely obliged to the said family, generous at heart and ’ 

, V'.:' Exhibit 11 5, '.dated the ,10th of March, 1890^ is the record of ’ 
y ■‘rihe resblatipn,.;paased -by ■ the ;‘^'13asturs; Mobeds' 'and BeMins^y 
; , sexwantsb'oli Atesh Brfirain '%heb at' TJdwada m Bm$d ■ 
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that i% Pancliayet assembled/' In the resolution 
reference is made both to Behclins aiid Mobeds and at page 491 
we have a distinction drawn between the Athornan Anjuman and 
. the Behdin Anjuinan. 

As being also relevant to the status of the at Uchvada 

wo have been referred to communications that have passed 
between Sir Dinshaw Petit and the Anjuman in relation to tlie 
Dare Meher (see Exhibit 26^, 3rd June^ 1891, Exhibit 265, 21st 
August, 1891, Exhibit 266, 17th August, 1891, Exhibit 267, 1st 
September, 18)3, Exhibit 268, IBfch September, 1893, Exhibit 269, 
25tli April, 1894, Exhibit 270, 9th June, 1894, Exhibit 263, 23rcl 
November, 1891’). These documents leave no doubt that Sir 
Dinshaw Petit, a very influential member of the Parsi community, 
regarded the Anjuman as a body capable of taking charge of the 
Dare Meher erected by him, and he acts on that footing. 

The same idea is to be found in the tablet placed by him in 
the Dare Meher (Exhibit 4 71). 

Then again the existence of the Anjuman as a body concerned 
with the Atash Behram is recognmed in the letter written by 
Merwanji to Motlibai on the 81st of January, 1891 (Exhibit 123), 
and by Motlibai herself in the document, Exhibit 123, read on 
the occasion of the consecration of the buildings erected by her, 
and the same view is asserted in the documents, Exhibits 124 and 
125, written to Motlibai and her sons. 

The inference then that we draw from these materials and on 
a careful consitleration of the whole evidence in the case is, that 
the Anjuman was the body that really was vested with the control, 
management and supervision of the Atash Behram and all that 
appertained to it. 

But then it is said that even if that be so we have not that 
Anjuman before us as plaintiffs ; for that body was not made up 
of the Parsi inhabitants of Udwada; that it consisted either of 
the whole of the Parsi community in India, or of those inhabitants 
of Udwada who belonged to the priestly families. But we are 
, clearly of opinion that the first -of /these* contentions cannot be 
supported ; the Anjuman which, consistsuf' the whole of the Parsis 
in India is' known'by - ,the name'* bt- Kullb-' Anjuman, and we can 
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1&03: the.Anjuman vested; with the control comprised the whole Parsi 

Kathojx commnnitj^ 

Wai>ia^ It only remains to deal with the argument that the Anjumaii 
mentioned in the evidence consists of the members of the nine 
KitABssDJi priestly families of tTdwada. There is nothing antecedently 
improbable in this view ; but in fact we find that, whatever may 
originally have been the case, the priestly families have them» 
selves now recognized the laymen of Udwada as members with 
them of the managing Anjumau, Even in this suit we find that 
theplaintiSs, though members of the priestly families, purport to 
sue on behalf of the laymen as well as of the priests, and we have 
a complete recognition of the propriety of this view in the 
unanimous resolution passed by the Parsi inhabitants of Udwada 
to which we will later refer. 

Even if the defendants' contention on this head had been well 
founded, it would not have helped them, for we think tiie narrower 
community for which they argue is completely represented in 
this suit. We therefore hold that wo have before the Court 
plaintitfs who are competent to sue in respect of the causes of 
action on which this suit is based. 

But then it is objected that the suit must fail, for the plaint- 
iffs have not obtained the consent of the Advocate General as 
required by section 539 of the Civil Procedure Code. But with 
regard to the wall and door B it seems to us that this argument 
!' must clearly fail, for in regard to them it cannot be said that 

even the legal property is in the defendants. It is urged however 
that this answer does not apply to doors 0 and D : but assuming 
this to be so, we think the objection cannot be sustained. 

The suit in respect even of these dooi’s is not, in our opinion, 
one which arises out of a breach of trust so as to be within the 
mischief of the section. It is a suit for the vindication of the 
right of management which was vested in and actually being 
' , exercised by the plaintiffs and those they represent at the date of 
, ,^the obstruction, and it does not appear to us that the suit falls 
y’,‘. ' , within section 539 merely because those who cause the obstme- 

, - tiou, happen to have been" nominated as trustees by Motlibai. ’ - ' 

Before coming to_ the actual relief to be ‘granted there is om 
toore matter, to, bb^comidered^ The second ' of the, gronndp of ‘ 
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appeal to this Court is ^Hliat the Judge of ‘.the lower Court erred 
in refusing to hear or excluding evidence which the defendants 
proposed to give in support of their case/^ 

Having regard to the inordinate volume of the evidence and 
the length of the trials we can well understand the reluctance of 
the Judge to give any further opportunity to the parties of pro- 
tracting still further this unfortunate litigation. Still if there 
be evidence that the defendants were entitled to adduce and it 
was improperly excluded, their objection must prevail. Mi\ 
Inverarity was asked to formulate the points on which he desired 
to call evidence^ and he thereupon mentioned the following: — 

1. The acquisition of the site of the Patel’s wall by 
Dadabhai* 

2. Parsi usage as to the management of temple. 

3. Tlie points ((7) to {k) in paragraph 6 of Exhibit 


Exliibit 542, paragraph 6, points (ct) to (h) : 

We, tlio defendants in the above case, beg to state as follows 
(0) On bebalf of the matters recited hereinbelow in sub-paragraphs have 

been stated, and along with others they have been considered to bo material and 
Witnesses examined on them, and papers presented in respect of tbem, 

(a) T1 e Sacred Fire of Udw'ada is of the ownership of the nine Sanjan Mohed 
families of the village, and they have a right to remove it whenever they like, 

(5) The building iu dispute and much of the costly furniture in i!:, over which the 
late Motlibai Saheb has spent Idkhs of rupees, as well as the Dareh Mehor building 
of Sir Uinshaji, have been dedicated to the Sacred Fire belonging to them, and there- 
fore those tw-o buildings, together with the furniture therein, have also come into the 
ownership of those nine families. 

{ej The late Motlibai bahob has given over the new Atash Eehram building, 

’ together with the costly furmture therein, to the Mohed Anjuman of the villago, and, 

therefore no right of either Motlibai or her Trustees subsists over it, and the trust- 
deed is invalid to that extent, 

(<f) The Udwacla Aujuman has given full authority to the present plaintiffs* and 
so they have the powder to bring this suit. 

(e) The door in dispute, which was placed in accordance with the desire of the 
Anjuman, could not have been closed by persons without authority like ns, the 

defendants* ' ; 

(/) Great inconvenience is caused to the Mobeds who perform the ceremonies and 
the persons who come to pay their respects by, closing of the door. 

to) Mobeds of nine families havethe.-'r^ht ‘to sell offj whenever they like# 
'ai'bicles •worth, thousands of rupees, placed ;in the.Atash Bohram for special use. 

■ (/i) The usage is that the Mobeds performing ceremonies in all the Parsi religions 
, ■ buildings in lidiiij have the' authority to ffeteraaine how such buildings axe 'to be used 
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But the ownership o£ the site of the PateFs wall is immate* 
rialj and we have expressed no positive opinion on it ; and further 
evidence as to the custom at other Atash Behrams was, we thinks 
properly excluded. 

Of the several points named in Exhibit 542 we think (a) does 
not arise in this suit ; (Z») is not the plaintiffs’ case ; (c) raises a 
question of law on which no evidence is therefore necessary ; (d) 
no evidence is required on this point, and even if it had beeiij it 
has now become unnecessary in consequence of the meeting at 
Udwada which has been recently held ; (e) this is a question for 
argument : no further facts are necessary ; (/) this point is to be 
determined by inference from the facts proved ; (y) this point 
does not arise ; (A) it would not be right to send back the case 
for further evidence on this point. 

There is a reference in paragraph 6 to various other minor 
particulars, but counsel for the defendants^ though challenged to 
do sOj was unable to specify any other than those with which 
we have already dealt. We think, therefore^ that the second 
ground of appeal cannot be sustaineck 

This brings us to the question whether any anci what relief 
should be given to the plaintiffs in this suit ; and here it becomes 
necessary first to refer to a meeting of the Parsi inhabitants of 
Udwada held under the direction of the Court after the conclusion 
of the arguments. 

It was intimated before us that if the result of this suit were 
adverse to the defendants^ steps would probably be taken to set 
aside the trusts of the Rs. 61,000 on the ground that in disputing 
the. control which the deed of settlement purported to vest in the 
trustees, there laatl been an election against the deed. As this 
possiPy involved risks to the community, on which it had not 


/incl how are the ceremonies fco be performed thcTein. It docs not rest with him who 
builds the building*. 

The above and various other minor particulars have been brought in )>y the 
in this suit, and they have tried to- furnish proofs for the same, Imfc we, defendants, 
say that these statements of the plaintiffs are entirely wrong, and over and al>ovc 
“ that some of the Mobeds are thinking of removing the fc'acyed Fire, from the building 'i 
•, ; built by the late Bai Mofclibai at the'expense of Idklis of rupees. We have got very 


strong 'Evidence tO;'oonvince the Coxmt in this behalf, and wo, thinking it to Vf^ry 
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had an opportunity of forming or expressing an opinion, we 
considered it , advisable that the matter should be placed befoi-e a 
duly convened meeting of the Parsi inhabitants of Udwada, and 
the result has been that unanimous resolutions have been passed 
substantially in favour of the suit notwithstanding the risk 
involved. 

The report of this meeting has been recorded and no exception 
has been taken to it ; and the report shows that there was no 
objection by any one at the meeting to the participation of the 
Behedins in the matter. 

And now we come to deal witli the relief to ■which the plaintiffs 
are entitled in this suit. The relief sought in paragraph («) of 
the prayer to the plaint appears to us to go beyond what is 
I’equired by the cause of action alleged and cannot be properly 
granted in this suit. In paragraph (5) the plaintiffs ask^^-: 
for a declaration that the blocldng up of the doorway E, P and 
the closing at night of the doors B, 0 and D were wrongful acts 
and not justified by any right or power vested in the defendants 
, either under the indenture of settlement or otherwise, and to this 
we think they are entitled. Then it is asked that the defendants 
he enjoined to remove the wall built by them across the door- way ; 
but we think that relief is inappropriate seeing that in our 
opinion the defendants as trustees have no rights in respect of 
that wall or its site : to give this relief would be like granting 
a mandatory injunction against a trespasser compelling him to 
come on the land on which he had trespassed to remove an 
encroachment made thereon by him. We can however enjoin 
the defendants from closing the doors B, C and D. Tlie relief 
indicated in paragraph (e) is in our opinion beyond the legitimate 
scope of the suit. Practically no argument was addressed to us 
by the Advocate General in support of the relief granted irf the 
lower Court oh paragraphs (a) and (e) of the prayer to the plaint 
and ■we think the respondents are entitled to their costs of the 
appeal. The result is that we disallow so much of the decree of 
fhe Suhoi’dinate Judge as .follows directly on the reliefs sought 
in paragraphs {a) and {$) Of the :pi*aybr: to the plaint and also the 
ihjanciion granted for the reinoval'hf the wall that blocks up the 
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: Subordinate Judge with, costs as above indicated^, so that the 
respondents will be entitled to their -declaration in respect of the' 
blocking up of the door-w^ayE^^ F and the closing at night of the 
doors C and and an 'injunction against the closing of the 
doors C and D. 

Decree variech 
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Before Sir D H. Jenhins, K,C*I.D,f Chief Justice ^ and Hr. Justice Jacob, 

;y'y!'y>;''&iliHpiBBAO 'OXHGiBHlR:/ 

;yhy;yy;:^ErELBAKTS,:;:;,;^ 

''y ''y::'V,'y'..v'::y'^:y;:; 

Evidence Act (J ofl87J)y section 2ft — Document — Dandioriting ‘—Eroof— 
y/itncss 'proving handumting . 

In proof of a clocament a witness stated that he was acquainted with the 
handwriting of the writer, but he was not ashed in exam mation-in- chief 
any question which would elicit any of the several matters indicated in the 
explanation to section 47 of the Indian Evidence Act (I of 1872). The witness 
was not cross-examined on the point* 

Held, that the law on the point is correctly stated in Taylor on Evidence to 
be as foIIoiTs : — 

A witiies's need not state in the first instance ho'w he knows the liand'writiing, 
since it is the duty of the opposite party to explore 0 ]i cross-examination tlie 
sources of his knovdedge, if he be dissatisfied with the testimony as it stands/* 

It is within the power of the presiding Judge and often may be desirable 
to permit the opposing advocate to intervene and cross-csaininc so that the 
Court may at that stage be in a position to come to deiuite concinsion on 
adequate materials as to the proof of the handwriting. 

SscoiiD appeal from the decision of J* E, Modij, Additional 
First Class Subordinate Judge of Th^na^ with Appellate PowerSj^ 
reversing the decree of B. S. Joshi, Subordinate Judge of Mahad* 

The plaintiffs sued to recover from the defendant Bs. 4 for 
rent of the piece of ground in' suit^ situate in the Ichoti village 
'of Hagaiim in the Mahad Taluka^ for the^, jear 1S20 ’ 

(1898-9 9)^ .together with interest al;l2 annas per cent* per month 

;d' l''h/y''d:' 1903. '-"d; y''?* ’ , 
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till ■''r.acdYery^- ■.■alleging, : tliafe > tlie':,;gr6'an(J,,' 
Rouse belonged , -to tlie,ra / togetli,er' , 

. with trees, stones, &c., and that ' the-, defendant had taken up 
^.;:;::.th6;;Bmd; ;;',grQ uhd -Lor occupation ■ £r om ■ ^ them : on agreement' „ to; pay ;::■ 
:;:;';;:ilA':;;A;perann 

The defendant contended that the ground for which the 
plaintiffs claimed rent was not their property ; that he never 
agreed to pay any rent to plaintiffs for that ground, nor did he 
execute any rent-note for it in their favour ; that the claim was 
time-barred and that the ground was his ancestral property and 
the house in which he had been dwelling had been standing on 
it for upwards of sixty years. ' 

The Subordinate Judge found that the plaintiffs were the 
owners of the lands ; that the agreement for the payment of the 
rent was proved, and that the claim . was within time. He 
therefore allowed the claim. At the hearing the plaintiffs in 
support of their case produced several statements of accounts 
and other papers, the earliest of which was dated 1839. Among 
those statements of accounts, there were tw^o, namely, Exhibits 68 
and 69, with respect to -which the Subordinate Judge observed 
;-r^;:Ak:i6lIows;i— 

The Statements for the Shahe years 1793 and 1799 (1870-77, 18 77-78) are 
proved to he in the handwriting of Sadashlv Vishvanath Xhare, the then agent 
of the plaintiffs, hy the evidence of Govbid Bamchandra, and contain an entry 
of Rs. 4 as for rent received from the defendant. 


On appeal by the defendant the Judge found that the defendant 

■:;Whs::'not^'- ''He,': therefore. "'-reversed;- .tile ;;':;deere;e; 

and dismissed the suit. The 
Judgment:— 


following are extracts from his 


, ' The defendant says that all the documents produced are fotgeries» This is. ' ' 
rather too sweeping a statement and of course diffcult to prove. . . • > ' ' 

; The papers, Exhibits 64 to 74 are piwed:by the' witness Govind /Ramoliandra “ 
(41) who has no personal knowledge of the facts in dispute. - ; 

- These papers may be classified as written by vishnu,\ brother of the witness 
Govind ‘(4l); by Pandurang, uncle of the' /witness' ' Govixid ; btit not Ry' 
■Bamchandra, father the witness! by Sa4ashiv'' Paranjpe and foy Vishvanatbl ; 


iSas,: 


.S'HAX.EAIiIlA.0 
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im 

SHAS-KABaxiO 

a?. 



TKEi JJSDim: LAW. 'B^IPOBTS.:; 


ExM!}its 04! and 65 .are' by. Vislimi’s ,lian cl ; ExMbifc 67 by Pandiiraiig ; 
ExMbits 70 to 74by Visbniiand Pancluraiig ; Exhibit 68 by Sadasbiv ; Exhibits 
68 and 69 by Vislivanath. 

The witness Govind says that his brother Yisbnn was the plarintiffs’ agent to 
manage this village. Vishvaimth Kharo was another nianager. 

Kow the defendant’s pleader objects under section 47, Evidence Act, tliat the 
opinion of this witness, Govind (41), is not relevant. The vcitness is made to 
say that lie knows the handwriting of these persons and then he identifies the 
v/ritings. Tlie defendant contends that the section recpiires to be read as a 
whole and the v/itness must say that he has seen the person writing or that he 
received documents written by him in answer to his own letters or that he has 
seen, habitually in the ordinary course of business, documents written by th©' 
persons concerned. Unless the witness first swears to these conditions of his 
competency, he is not a person acquainted with the handwriting of the absent 
i^erson, and his opinion is not admissible. I think there is much force in this 
argument. I do not agree with the other side when it is contended that it is 
enough if tlia vatness says that he is acquainted with the disputed handwriting 
and that it is for the other side to oross-exaiiiine the v/itness and to show that 
lie is not a competent witness. I think the explanation is a sort of a definition, 
and the original compendious expression is used in tlie first part merely for the 
sake of brevity and convenience and that the witness must be first shown to bo 
a competent one by proving his acquaintance and then only is his opinion 
relevant. , , , 

This witness says that his father was the manager and also his brother Haii 
Eamcb.-mdra was the manager. Exhibits 64 and 65 are written by the hand 
of this Hari. These alone can be relevant under section 32, clauses (2) and (3) 
of the Evidence Act. The Exhibits 6S and 6.9 written by the manager 
Yislivanatli Kharo may be similarly relevant ; but I cannot soy that (he 
Exhibits 66, 67, 70 to 74 written by persons not the inanagors can be ^ in aiiy ,.. 
way relevant under section 32, Evidence Act The v, Titers Badashiv and 
Fandiiraiig and Vishnu did not write them in the course of any business of 
theirs ; nor is it shown that they wrote it in the course of the management 
by the inanngers. Ylslmuand Pandurang may be closely related to the mana- 
gers ; but it must bs showm how these papers came to be -written by persons not 
the managers. Under clause (3) of section 32, it may be said that these persons 
not fioing in any way bound to the landlord, not being his managers, do not 
by tin's statement incur any pecuniary responsibility. So the only relevant 
documents are Exhibits 64, 65-, 68 and 69. 

Exhibit 64 is dated Ska/ce 1780 (ium 1858)' and says that rout for a shop was 
recoived from Ilarjivan Gujar, the father of the defeiiclaxit. Exhibit 65 is dated ' 
®«i^A77S (Ad. 18-51), nnd says rentes., .4 was received from the Gujar, dmt 
there is no name. , , _ . , ^ , 

Exhibit 68 is dated Make 17,98 1876) .and nani^s the defendant; Bamji 

HarjivanAs jWing:paJd;. ami Eshib:itJ0 is dated 





1799 (a.b# 1877) and says Es. 4 were received tliroiigix or from Govincl HarJiTra 
on account of tlie defendant Eamji’s rent. 

Eotli tlaeso documents are extremely suspicions in appearance, in ExaibiL' Ct- 
tlio .figure of Es. 4 is w.ritteii over a spot of discoloro4ion in the pap'cr, TIiL- 
spot is the result of old age in a paper. But wlien tne U’riiirjg is also old the 
discoloration affects tlio writing as well as tlie substance of tlio I'xrpcr. Tlic 
defendant's |>leadcr complains of tlie iuk on Exhibit 68 being a fresh one. I 
cannot decide that question. 

The plaintiffs preferred a second appeal. 

P. P. Eharei for the appellants (plaintiffs) The statements, 
.■'Exhibits '68 and 69^ are similar in nature ; therefore^' the argmmen:fc',. 
in respect of one would hold good in respect of the other. The 
Judge took an erroneous view. of section 47 of the Evidence' 'Act./" 
The witness Govind was asked whether he knew the handwriting 
and he answered in the affirmative. It was not necessary for 
us to question him as to how he knew the handwTitinga If the 
defendant ■wanted to test the knowledge of the witness^ he* ouglit 
to have cross-examined the witness on the point. The Judge 
has wrongly put the onus on us. The right construction of 
section 47 and the explanation to the section supports our 
contention. Exhibits 68 and 69 are not books of account \ they 
are loose sheets of account regularly kept^, therefore there can 
be no objection to their admissibility in evidence. 

P. A. K/iare^ for the respondent (defendant) t — The Judge 
has found that we are not plaintiflV tenant* This is a finding of 
fact. Further^ Exliibits 68 and 69 are mere scraps of paper which 
the Judge holds to be extremely suspicious in appearance. 


JexkinSj 0. J. : -We think the decree of the lower Appellate 
Court must be affirmed; but we desire to comment on the 
determination of that Court that the provisions of section^ 47 
of the Evidence Act have- not , been complied with. ,in 
proof of a document a witness stated that he was acquainted 
with the handwriting of the writer, but he w^as not' asked in 
exainination-in-cliief any question ■\vhiGh would elicit any of 
the, ^several niatters indicated in', the explanation to section 47* 
;Thero''' was no objection to this^ takehq at the tiine nor was 
th^ withesSieaftorwards ciuss-etaihined ’on,' the. point* But on 
appeal the lower that the provisions ,of 


M 
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'section 47 had not been complied with, and that consequently the 
document had not been proved. We think this was an error. 
In Taylor on Evidence^ paragraph 186S, the matter is thus dealt 
with The witness need not state in the first instance how he 
knows the handwriting, since it is the duty of the opposite party 
to explore on cross-examination the sources of his knowdedge^ if 
he be dissatisfied with the testimony as it stands/"^ It appears 
to us that this is a correct exposition of the law in this country 
also, though it is permissible, and may often be expedient, that 
the matters referred to in the explanation should be elicited on 
the examinationdn-ehief. We may here further point out that 
it is within the power of the presiding Judge and often may be 
desirable to permit the opposing advocate to intervene and 
cross-examine so that the Court may at that stage be in a position 
to come to definite conclusion on adequate materials as to the 
proof of the handwriting. Though we think the Judge was 
wrong in the view he took of section 47, still the decree will be 
confirmed with costs inasmuch as the document was inadmissible 
on other grounds. 

Decree confirmed^ 
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Before Mr, Justice Chandavarhar and Mr, Justice Aston, 


1903 . BHAGCHAND and RAMGIIANDRA (original Defendants), Appellants, 

^ MOHANLAL^ ■ ... MAEWADI , ■ (oeigikal Plaintipp), 


..BisrOHDPXT.*' ' 


Oipii Procedure Code (Act XIV of 1882), section 2o7 A — Decree— Satisfaction 
— Satiation of Ooihrt — Agreement to less than the decretal amount-^ 
Void condition in a bond. 


On tliQ 4tli October, 1897, plaintiff obtained a money decree against defendant 
for Rs. 529-10-0. In full satisfaction of tMs decree, defendant cn the 3rd June, 

, 1808, executed a mortgage-bond, agreeing to, pay Es. 500 within three nionihs 
from the date of the bond, and in case the sum were not so paid then to pay 
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therefore did not fall witlim the meaning of paragraph *2 of section 257A of the 
Ci?il Procedure Code (Act XIT of 1882)« 

JSeld) further, that the agreement to pay interest was void under paragraph 2 of 
section 257A of the Code. 

Held, also, that as the agreement to pay . interest after the expiration of three 
months was a separate agreement, it did not affect the right to sue for 
recovery of the Bs. 500. 

Second appeal from the decision of ChuniJal D. Kavisliwar, 
First Class Subordinate Judge; A. P., at NAsik^ reversing the 
decree passed by M. H. Wagle^ Subordinate Judge at M^legaon, 

Suit to recover money due on a mortgage-bond. 

Plaintiff obtained a money decree against defendant 1 on the 
4tli October;, 18'}7; for Es. 529-10-0. The decree awarded no 
further interest. On the 3rd June, 1898; defendant 1 executed 
a mortgage -bond in favour of plaintiff for Es. 600, in full 
satisfaction of the decree. The bond provided that the sum of 
Es. 500 should be paid on the expiration of three months from 
the date of the bond ; and that if the sum were not so paid then 
the sum should carry interest at the rate of Re. 1-8-0 per cent* 
per mensem until payment. There was a default in payment. 
Plaintiff thereupon filed a suit against defendant 1 to recover 
Es. 500 as principal and Es. 262-8-0 as interest due on the 
mortgage-bond dated the 3rd June; 1898. Defendants 2 and 3 
had in the meanwhile purchased the property mortgaged on the 
lltli April; 1899; and they were added as defendants to the suit. 

Defendants contended (inter alia) that the bond being in 
adjustment of the decree required the sanction of the Court; 
for want of which it was void under paragraph 2 of section 257A 
of the Civil Procedure Code (Act XIV of 1882). 

The Court of first instance held the mortgage-bond proved; 
but dismissed the claim on the following grounds : — 

The next question is whether it is void for want of sanction of the GWrfe. 
There is no proof that the sanction of the Court was, obtained or that the 
satisfaction of the cleoree had been duly certified to the Court. Plaintiff has urged 
that no such sanction was required; as the mortgage-bond -was itself the actual 
and present satisfaction of the judgment-debt, and has cited in support of his 
contention the recent ruling of the Bombay High Court reported at I, L. E* 25 

;■ That camels, my opinion, .Thennly question before the ' 
High Court in that case in the mortgage* 


Bhagchanb: 


"BAhSAXISl't.:' 
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bond was "an agreement to give time for tho satisfaction of tlio Jndgment«debt; 
and tlras fell niider parngTapb 1 of the section 25 7 A. The qaestion whether the 
agreement fell within the second paragraph of the section was expressly omitted. 
The ruling is therefore not binding if the present mortgage-bond feU within the 
second paragraph of the section 257 A. No-w, in this case interest at the rate of 
Ee. l-S'O per cent, per mensem is agreed to be paid on the jiiclginent-debt and it 
becomes tho agreement whicli provides for the payment of a sum in excess of the 
sum duo under the decree and falls within, the purview of section 257, x:)ara- 
grajehih Cases reported at L L. E, 9 Bom. 176 and 22 Bom. 603 apply. I 
therefore hold that the mortgage-bond is void for want of sanction of the Court. 

On appeal, the lower Appellate Court reversed this decree and 
awarded the claim so far as the payment of Rs. 500 was concerned 
and rejected the claim for interest. 

Defendants 2 and 3 appealed to the High Court. ' ^ 

D. IF. Pilffcionkary for the appellants (defendants) : — The bond 
in question provides for excess over decretal debt and the 
plaintitf has ' claimed interest also in his plaint. The words 

directly or indirectly/*’ in section 25 7A of the Civil Procedure 
Code (Act XIV of 1882), must be given effect to. Tulcaram v. 
Amntbhat^'^^ is a decision on clause 1 of section 257A. The 
present suit falls within clause 2 of the section : see Davlatsing 
\\ Fanebip'^ Heera Nema v. Pesionji^^'^ and Dhanram v. OempatP^ 
The terms of ihe bond cannot be separated. The whole forms 
but one agreement and directly’^ or ^•indirectly*’' it provides for 
excess over decretal debt. In Vishnu Fhhvanath v. R-ihf PateW^ 
such an argument was raised, but the Court held that the con- 
sideration for the whole bond was one, 

iS. R, Bahlialey for the respondent (plaintiff) ; — There are two 
conditions in the bond and they are separate. The condition to 
pay interest is" void. The whole bond is not void. In this case, 
.some portion of the deeretaldebt is remitted ; so the first condition 
in the. bond provides for less than the deqretal amount. ^ The cases" 

' oi-Eeera Nema v. PesionjF^^ oxiA. Phmmm v. Qa%i)a-P^^ doaiot’ 7:; 
apply because there was no 'remission of decretal debt iii' those 
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Chanda vAiiKAE, J. ; — We think that the decree of the Subor- 1903. - 
dinate Judge, with Appellate Powers, in this case is right. BnAacnAifB 

The decree which the respondent (plaintiff) had obtained in Eaditakisaf* 
1897 against the appellant (defendant) was for Rs. 529-10-0 and 
awarded no interest. In full satisfaction of that decree the ^ 
appellant executed the mortgage-bond in dispute^ agreeing to 
pay Es. 500 within three months from the date of the bond. So 
far as this agreement goes it cannot be said to fall within the > 

meaning of paragraph 2 of section 257A of the Code of Civil ' 

Procedurej as it was for the payment of a sum less than the ; 

decretal amount. And it is this agreement which the lower 
Appellate Court has enforced by passing a decree for Es, 500 
in favour of the respondent. 

It is contended^ however, for the appellant that it is a term 
of the mortgage-bond in dispute that if the sum of Es. 500 were 
not paid within three months interest at Ee. 1-8-0 per cent, per 
month should run on it until payment. This agreement to pay 
interest is indeed void under paragraph 2 of section 257 A) but, as | 

held by the lower Appellate Court, it is a separate agreement and 
stands apart from the other, whereby tbe appellant became liable I 

to pay Rs, 500 within three monthvS. It was open to the i 

respondent to sue on the latter agreement on the expiry of three j; 

months, and that right is not affected by the agreement to pay ' J 

interest in the event of non-payment within that period. It was | 

held in DavlaUhig v* Pandii^^'^ that if there are two agreements i 

in a bond, one of which is void and the other is not, and if one * , 

can be separated from the other, the agreement which is not 
void is not affected by paragraph 2 of section 257A and can be 

■■■'■' . 

We, therefore, confirm the decree with costs. 

Decree emfirmed ^ ,, 
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Before Sir L, II, Jenlciois, Chief Justice, and ikV. Jzostioe Jacobs 

I;:' ,Sl'^ MOB AK akd ' - akotheA :■ DeeekbanT;S)j:;;, 

Ar3‘EMA,]srTs, THE TEIM.'JAKMUXIOIPALITY (obigi^tal PLAmTiEE), 
:BesP:Ondekt.^,'" ' 

District Act (Bom» Act II of 188-1), sections IT (2), {IT) and SO 

— Contract Act {IX of 1872), sections 2, 23, 2d and 63 — Municipality — 
Special [jeneral -meeting — President — Dispensation or 'remission — Bromise 
— 'ConiraM hy Corporation — Hxecuted consideration. 

In order tliat a mooting of the Special General Coimnittee o£ a District Muni- 
cipality should bo propeily constiinted, it must be called hy the President under 
section 27 (2) of the District Municipal Act (Bom. Act II of 1834i). If the 
inooting’ bo not so callecB the defect is not cured by section 27 (17). 

Under section 63 of the Contract Act (IX of 1872) there can be dispensation 
or remission only by means of a promise. There must be a proposal of the 
dispensation or remission vhich is accepted. 

Under section 10 of the Contract Act consideration is not an essential of an 
agreement. In the Act the word agreement ” refers both to a promise 
and a set of promises forming the consideration for each other.*’ 


Appeal Xo. 108 of 1901. 


CO Sections 27 (2), (17) and 30 of the District Municipal Act (Bom. Act II of 1834) : 
27. The following provisions shall be observed with respect to the proceedings of a 
Municipality, 

4S! ■ :}!: # . ■■ ■ . ., ■■■ sS§ , ' . * " " " 

(2) The rresidont may, when ever ho tlinhs fit, and shall, upon the written request 
of not less than one-fourth of the Commissioners, call a Special Geiienil Meeting. 

; # ■■■■ # . # # . # ■ . 

(17) No act of a Municipality, or of any Comraittco, or of any p>ei*son acting as a 
Commissioner, or as a Ih’osideat, Vice-President, or Chairman, shall bo deemed to ho 
invalid by reason only of some defect in the appointment of such Municipality, Com- 
mittee, President, Vice-President, Cliairman or Commissioner, or on the ground that 
they, or any of them, were disqualified for the office of Commissioner, or that formal 
notice pf the intention te hold a meeting of a Municipality, or of a Committee, was 
not chjiy given, or for any other such mere informality. 

30. The President of a Municipality may, on behalf of the Municipality, enter 
into any contract or agreement in such manner and form as, according to the la^v for 
the time being in force, would bind him if such contract or agreement "were on .his 
omi behalf : provided that the amount or yaltie of' such contract or agreement shall 
not exceed five hundred rupees. ■ ' ■ /' 

Every othef contract or agreement on behalf of a Municipality slial be in writing : 
’ and shall be sighed by the President and hy two other CommIsgipBers and shall bp ' 

Ho contract or agreement not executed as in this section 'provided shall he hladlpg : 


J 

fill 
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. Tiiongli a contract by a Corporation miist ordinarily bo made under seal, still, 
where there is that wbicli is known as an executed consideration^ an action will 
lie though this formality has not been obseiTed» 

Appeal against the decision of 0, D. Kavislivar, First Class 
Subordinate Judge of N^sik, in Original Suit No. 197 of 1899. 

Suit to recover a certain amount due on account of the maUa 
(farm) of the right of collecting tolls and pilgrim taxes. 

The plaintiff, the Trimbak .Municipality, on the 12tli August, 
1S93, granted to defendant I as principal and defendant 2 as 
his surety the right of collecting certain tolls and taxes for 
a period of fourteen months, from the 1st August, 1896, to the 
30th September, 1897, from pilgrims visiting the holy place of 
Trimbak. Defendant 1 had, on account of this grant, agreed 
to pay Es. 15,001 to the plaintiff by monthly iiistalnieiits and 
had already paid Es. 1,509 in advance. As many pilgrims 
did not visit Trimbak on account of the prevalence of famine 
and plague defendant 1 applied to the plaintiff for remission, 
stating that he had suffered loss owing to the collection of 
the revenue being less than was expected. The managing 
committee of the plaintiff Municipality, thereupon, resolved, on 
the 31st October, 1896, that the matter as to the remission should 
be considered at the end of the year or the term of the malcta 
(agreement to farm); bufc subsequently -a Special General Com- 
mittee, assembled on the 17th June, 1897, passed a resolution to 
the effect that, taking into consideration, the adverse circum- 
stances, such as the prevalence or plague, famine, cholera and other 
things and the fact that the mahtaddr (farmer) was likely to 
suffer loss, it was proper to remit Es. 7,000 and that the sum 
should be remitted out of the sum agreed to be paid by the 
mahkickir. The resolution was passed by the Chairman and‘»five 
members. Neither the President nor any official member was 
present at the time. This resolution was subsequently set aside 
at tile meeting of the general body, which, on the 11th January, 

1 1898, held iinaniBiousIy that the' resolution remitting Es. 7,000 
'' ‘to 'the muMaddr was passed 'without''- 'considering the condition 
and income -Qfi'the Municipality and Jhat/ifc should be cancelled. ' 
, ' This iresolutid5i;;;b^ 'the' general.'body , was; approved of by a later' ' 
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wMeli was presided over' by tlie Golleetor President and wliicli 
contained iwo members more than the previous meetings. This ’ 
Special General Committee, however, resolved to give remission 
of Rs. 1,000 plus interest Rs* 200, in all Es. 1,200, provided the 
* defendants paid the balance of the contract money within thirty 
days of the receipt of the resolution. The defendants having 
failed to comply with the above resolution, the plaintiff in the 
year 1899 brought the present suit to recover from the defend- 
ants Rs, 9,630 and interest Rs. 2//23-5-6, in all Rs. 10,853-5-6, 
the balance due under the makta, alleging that the resolution to 
remit Es. 7^*000 ivas a hasty and illegal resolution passed with- 
out sufficient and proper cause and that it wms cancelled by the 
Approval of the President. 

Defendant 1 contended {inter alia) that as the plaintiff had 
passed a resolution, remitting Es, 7,000 out of the sum due under 
the maJda, owing to the prevalence of plague, famine, cholera 
and distress which occurred during the period of the contract 
and had communicated that resolution to him, the plaintiff was 
bound by the resolution and consequently the suit could not be 
maintained and that there was some misunderstanding as to the 
levy of the toli4ax. 

Defendant 2 answered in addition that as the fulfilment of 
the contract became impossible by acts of God and Govern-^ 
ment (who prevented pilgrims from visiting Triinbak), the 
defendants were in no way liable to the claim and that liis liabil- 
ity as surety came to an end under sections 133 and 135 of the 
Indian Contract Act (IX of 1872) inasmuch as the plaintiff 
without his consent gave time to defendant 1 for the payment 
of certain instalments which had already fallen due and further 
that the plaintiff entered into a compromise with defendant 1 
on the 25th March, 1898/ without his (defendant 2^s) consent and 
agreed to remit Rs. 1,000. 

The Judge found that the plaintiff was not bound to remit 
.'.-■■’R’s. 7,000 on account' , of the" resolution of the 17th June, 1897; 
that the defendants were not exempted from the fulfilment of , 

, the contract on the.groumlof the occurrence of the plague and 
famiiierand;:Qo'yernmentpffi^^ passing eertam rules and .orders ' 

to the from going to Trimbak; 
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^ ; that'defeniaiifc 2 was.' not 'absolved'' from liability" as:' \a ..suretyj 
that there was a misunderstanding as to the levy of the toll-tax j 
that defendants were entitled to have Es, 2,0()0 and interest 
thereon deducted from the amount claimed, and that the plaintiff 
v/as not entitled to recover interest. He^ therefore^ allowed the 
claim to the extent of Es. 7,900. 

The defendants having preferred an appeal, it came on for 
hearing before Jenkins^ C. J., and Batiy^ J., on the 16 th October, 
1902, when the following issues were sent down for findings : — 

(1) Had notice been given to the members of the Municipality 
of the business to be transacted at the meeting of the Special 
General Committee of i7th June, 1897, and did the proposed 
remission of Rs. 7,000 form part of such business ? 

(2) Wiis the meeting of the Special General Committee of 
17th June, 1897, a properly constituted meeting 'i 

(3) Had that meeting authority to pass the resolution for 
remitting Es. 7,000 ? 

(4) Was this resolution communicated to defendant 1, and, if 
it wiis, when ? 

The Judge found on issues Nos. 1, 2 and 3 in the affirmative 
and on issue No. 4 he found that the resolution was communi- 
cated to defendant 1 on or about the 24th June, 18-37. 

Bcott (Advocate General, with B, J, Khare), for the appellants 
(defendants). 

Rai/crs (with .Edo Bahadur V. J. Kiriihar), for the respondent 
(plaintiff). 

Jenkins, C. J. : — The plaintiff Municipality has brought this 
suit to recover a sum of Es. 10,S53«;5-CI from the defendants, 
alleging that this sum is due from defendant 1 as the parson 
to whom the right of levying and collecting certain tolls and 
taxes had been granted, and that defendant 2 was a surety for 

The defence is that the Municipality had by a meeting on the 
to defendant 1, which had- the effect of dispensing with, or 



iis give rise io'-ilre' present ^ 'suit, 'and the surety relies 'on the ' 
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provisions of Oliapter VIII of tlie Indian Contract Act as 
‘ entitling liini to a discharge from liability. The case was heard 
by the First Class Subordinate Judge at Nasik with the result that 
lie passed a decree for the plaintiff Municipality for Rs, 7^900. 
It came on appeal to this Court, and as it was by no means clear 
that the constitution of the meeting of the 17th of June, 1897, 
had been properly and tiioroughly investigated^ the following 
i' '' issues were sent dlown: — 

(1) Had notice been given to the members of Municipality 
of the business to be transacted at the meeting of the Special 
General Committee of 17th June, 1897, and did the proposed 
remission of Es. 7,OoO form part of such business ? 

(2) Was the meeting of the Special General Committee of 
17tli June, 1897, a properly constituted meeting ? 

(o) Had that meeting authority to pass the resolution for 
remitting Rs, 7^000 ? 

(4) Was this resolution communicated to the defendant 1^ and, 
if it was^ when ? 

The finding on the 1st, 2nd and 3rd issues was in the 
affirmative ; the finding on the 4th was that the resolution was 
coiinnunicuted to defendant 1 on or about the 24th June, 1897, 
about a week after it was passed. 

With those findings the case has now come back to us. 

Now from the facts which have been elicited it is clear, and 
indeed it is conceded on both sides, that the nieoting of the r7th 
of June was an adjourned meeting, and a continuation of that 
called for the 12th June, so that if the meeting of the 12th June 
was not properly convened, then that of the 17th is equally 
defective. The mode of calling meetings is prescribed by Bombay 
Act II of 1884, wdiicli in sub-section (2) of section 27 provides that 
"^the President may, whenever he thinks fit, and shall, upon the 
written request of not less than one-fourth of the Commissioners, 

The first question, therefore, that we have to ask ourselves is 
_ this:, Was the meeting called by the' .President ? ' We are clearly 
opinion' that it was notj and' however anxious' we may be to 
overlook technicalities, it , seems 'to us ^possible ' for us to treat': 
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o£ that section. But then it is aligned ' "by the Advocate; GeneM o 
that even if that be so^ still the defect is cured by sub-sectioii 17 ; 
but we think that is not so ; in the circiiinstances of this case the 
omission is not one that can be thus got over. But even were 
this not so, the defence, it is contended, must fail, as there had 
been no remission or dispensation within the meaning of section 63 
of the Contract Act, first because there was no communication of 
the resolution and, secondly, because the provision of section 30 of 
Bomb ly Act II of 188 i has not been observed. In the view that 
W9 take of the case, it is unnecessary to consider whether there was 
a communication of the resolution^ and we will at once proceed to 
the other objection. Now section 30 provides that the President 
of a Municipality may, on behalf of the M unicipality, enter into 
anj:^ contract or agreement in such manner and form as, accord- 
ing to the law for the time being in force, would bind him, if 
such contract or agreement were on his own behalf : provided 
that the amount or value of such contract or agreement shall not 
exceed five hundred rup(ms.^* Then it goes on to provide (and it 
is with this part of the section that we are concerned, and with 
this part alone) that eveiy other contract or agreement on 
behalf of a Municipality shall be in writing, and shall be signed 
by the President and by two other Commissioners and shall be 
sealed with the, common seal of the Municipality/^ Therefore 
we have to ask ourselves whether a dispensation or remission 
under section 63 is a contract or agreement. 

Now we must first turn to section 2 of the Contract Act, which 
provides how certain terms are to be interpreted.. W e are told in 
clause (a) what amounts to a proposal'^ and a promise/^ 
According to clause (5), when the person to whom the proposal 
is made signifies his assent thereto, the proposal is said to be 
accepted. A proposal, when accepted, becomes a promise.” 
Then in clause (f) it is provided that “ promises which form the 
consideration or part of the consideration for each other are called 
, ' reciprocal promises.” ■■ 

' yipiausej (e) says that "'every prbmiM ahd etery set of promises, 
formingiihe consideration for each, y an' agreement.” It is only , 
by means pf a pwmise that there qan be ,a di^ensation or remis- 
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or, xemission/Awliicli'';:isV^ccep'ted/'v;Blfc';:;a:. 
promisG as y 70 read clause 0?) is an agreement ; for the ayokIs 
^4'orming consideration for each other in clause (e) cannot 
qualify the words every promise ; they relate to the words 
every set of promises/^ Moreover^, V7e think, it involves no 
straining of language to speak of a promise as an agreement ; for 
an agreement does not necessarilj^ (as was argued) imply 
consideration. 

In support of the contention that consideration is an essential 
element of an agreement, we were referred to section 10 of the 
Contract Act ; but the section does nob (in our opinion) suggest 
that inference, for it is there provided that all agreements are 
contracts if (among other things) they are for a lawful consi- 
deration.’’ But when we turn to section 25 of the Act, it is made 
clear beyond doubt that consideration is not an essential part of 
an agreement,, because we have a provision that an agreement 
made without consideration is void except in the cases there indi- 
cated. We think that the word agreement ” was selected in the 
interpretation clause as a compendious mode of referring both to 
a promise ’’and aset of promises forming the consideration for 
each other,'” in the Act. Therefore we hold that assuming there 
was a legal resolution, and that it was communicated as alleged, 
still inasmuch as a dispensation or remission under section 63 
requires an agreement or contract, the resolution was of no legal 
efiect since the provisions of section 30 of Bombay Act II of 188^ 
have not been observed. 

This discussion leads us to consider a point, which was raised 
before us for the first time, and then only as a result of investiga- 
tions made in the course of the hearing before us. It appears 
that the contract under which defendant 1 became entitled 
to levy and collect the tolls was not under seal, and so failed to 
comply with section 30 to which I have already allurled. The 
Advocate General, relying for this purpose' on section 23 of the 
|{||iiph;Gpntract';Act,>:has'’;ask 

/."contract at all under which the plaintiff .Municipality can claim. 
Apart from the fact that this is -travelling outside the pleadings 
of the parties,, ,we think, there is another reason why we cannot ' 
give effectqtq^, the'' confer is ,well recognised daw in- 


England that tlioiigli a 'contract hy a corporation must ordinarily 
he under seal^ still where there is that which is known as an 
executed consideration, an action will lie though this formality 
lias not been obser^^ed. Notwithstanding section 23 of the 
Indian Contract Ack we see no reason for not adopting the same 
view of the law here. For we think when, regard is had to the 
principle on wliicli the English Courts have proceeded, it is clear 
we do not run contrary to any provision of section 23 of the 
Contract Act in holding that in this country too, as in Englaiid, 
where there is an executed consideration^ a suit will lie even in 
the,., absence of a sealed contract. And on the facts of-this' case^' 
we hold that there has been an executed consideration. It is, 
however, at the same time manifest that the doctrine we have 
here applied would on the facts in no ^vay assist the defendant's 
contention that the performance of his promise has been legally 
dispensed with or remitted. 

It now only remains for us to consider the position of the 
defendant 2, who pleads 'that he, as a surety, is discharged 
from liability on the ground that either there has been a varia- 
tion of the contract within the meaning of section 133 of the 
Indian Contract Act or there has been a contract between the 
creditor and the principal debtor within the meaning of section 
136, But the answer appears to us to be a very short one. 
'There 1ms been no variation and no contract, A variation, in the 
circumstances with which ' we have to deal, implies a contract: 
and there has been no contract binding on the Municipality for 
the reason that provisions of section 30 of the Bombay District 
Municipal Act II of 1881 have not been observed, nor to this 
phase of the case has the doctrine of executed consideration any 
application. 

For these reasons we think the decree of the lower Court must 
be 'confirined with costs. ^ 

■Deerte eonfimein- 
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(oeiginal^Plaie^^ief), :Appee£A»'tV? 
Gcmm ) MAJIADEV GHATE (oeigimal BseexXdaxt), Respondewt/^^ 

:• OOVIND MAHADEV GEATE (oiuciinal Defendant), Afpellant,, •t?. LAE-,' 

^ : : : SHMAN EARAYAR BHAGYAT (oeiginal Plaintief), Rsspondbnt.^v' 

Bombay Eeocnue Jurisdiction Act (X ^if ISTG}^ section 4 {h} G ) — Inamdar 
Occutpancy tenant — Claim by the inamdar to recover assessment acconlinxj to the 
stiTvey mtes-^Tenmt setting up fixed assessment — Objections under section 

. '' ' '''' 

Tko plain tilf, an Inamdar, sued to recover from tlie defendant, an occupant, tlie 
assessment of tlio lands held him in accordance with the survey rates. The 
defendant contended, among oilier things, that under certain Idaphi Istaica KovoU 
held by him, he had acquired the right to hold the lands permanently on payment 
of a fixed sum as rent. Plaintiff contended that by virtue of section 4, clause (b), 
of the Bombay Revenue Jurisdiction Act (X of IS 70), the Civil Court was 
precluded from eiitertaining the defendant’s contention. 

Ilekl^ that clause {h) of section 4 of the Bombay Revenue Jurisdiction Act (X 
of 1876) presented no bar to the hearing by the Civil Court of the contention 
set up by the defer.drait. 

An objection to come within 1st head of section 4, clause (5), of the Bombay 
Revenue Jurisdiction xict (X of 1S7G) must bo to the amount or ijicidence of 
any assessment of land revenue ” itself and as such, in other words, apart from 
tho question of any other and indciiendant right, if an occupancy tenrait 
complains that though he is bound to pay the assessment of land revenue, the 
amount or incidence of it as authorized by Government is too high, having regard 
to the nature of the soil and quality of his land and other like considerations, the 

* Cross-appeals Nos. 80 and 90 of 1902. 


(D Section 4, clause (/;)? of the Bombay Bevonne Juriiclietion Act (X of 1876), runs 
as follows 

4. Subject to the esceptioiis, hereinafter appearing, no Civil Court sliall exciAae 
jurisdiction as to any of the following matters : — 

p||ipi|i||;;||7i;ilib:|5lb;;ambun ■;;:ahy'7aS:30s^mehtrpfAaud'Ael»‘chui:M 
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objeatlOE is one purely and simply to suet amount or incidence. But if witbout 
r: p-p-ty of the amount or incidence 

0 f r T «o relation to it, such, as a rigli;, to pay 

LTTVr ^ tim Inamdu; 

iS ton rr‘' V" objection to obieettothe validity or effeet of the 

. of the P > " “■ ondor the drd head of danse (5) of section -i 

of tho Boiiioa 3 r Ecv^eiuio Jurisdiction Acfc (X of 1876). 

a.fcSl“r" ““" *“ “• » ”■“ ” « 

- Oeo^-appeals from the decision of V. V, Phadke, First Glass 

bylfntM t- ‘■.V "'3-mg the <,„eee ‘“tl 

^“amdar/ sued to recover Rs. 133-6-2 from 
le defendant, an occupant, on account of assessment of tho lands 
held by the latter in accordance with, the survey rat“s 
The defendant contended (bdey alia) that he was nit liable to 
pay the increased assessment since he occupied his holdincr at 
hsed permanent assessments, “ 

Ifc was urged on behalf of the plaintiff that the contention 
laised by tho defendant was in the nature of an objection to the 
_ amount or incidence of any assessment of land re'venue author- 
ized by Governments^ within the meaning of clause (i) of 

Z p t n Act (X of 1876) and that 

tImntlt-?“" ---is-g jurisdiction in 

The Court of first instance was of opinion that under section 4 
clause („) oi the Revenue Jurisdiction Act (X of 1876), the Civil 
Court could not inquire into the question whether the defendant 
^ as^ entitled to claim partial exemption as, in its opinion it 
invoiveu an objection to the amount or incidence of an assess- 

nientot .and re venue authorized, by Government.'-’ *’ 

: • has jurisdiction to entertain suits, or defences based on claims for ' ' 
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term ; and liance tlie Act is not applicable to cases wberein sucli revenue is in 
qiiesiioin If that were so, the provisions of the Act wonid not be applicable to 
disputes botvYeen superior and inferior holders, consequently section 4 would not 
bar jnrisdietioii in stich questions, and the provision in section 5, clause c, for 
exempi bg such suits from the operation of section 4 would be meaningless. 
The lower Court has given an extensive account of the change that has taken 
place in the lav/ on the subject of the jurisdiction of Civil Courts in matters of 
land revenue. The conclusion arrived at by that Court, that the iurisdiotion of 
Civil Courts has been much curtailed by the Eevenue Jurisdiction Act, is true. 
The question is whether the Court is debarred from entertaining questions like 
the one iuvolvt;d in this suit, a claim to partial exemption from land 
revenue* It is said that such claims are objections to the amount or incidence 
of an assessment authorijsed by . Government* Fow I w^ould interpret the 
phrase * objection to the amount or incidence of any assessment ’ as meaning 
objection to the measurement or classification of land. I shall give an 
illustration . A particular occupant thinks that the survey?" authorities have 
committed an error in classifying his land, and that ike land which has been 
assessed at annas S per acre has been assessed at Ee. 1. If he raises an objection 
like this, it will bo an objection to the incidence of the assessment, and no Court 
v/ould he authorliacd to entertain it again, the occupant may say that the 
classification is fair, hist that a misfake has been commit oed in the measurement, 
and eonsoqnontly the amount fixed is excessive. That would be an objection to 
the amount and v. ould be equally barred. Tliis view is, I think, supported bj' the 
decision of the High Court \ix Gangadkar v. Morhltat L. E. IS Bom. 525). 
Let ns consider the poiiit more minutely. If claims for partial exemption come 
ujider clause (l^) of .section 4, then that clause would have operated to bar such 
claims, and there would have been no necessity for providing in clause (f) that 
Civil Courts shoakl not take cognizance of claims against Government to liold 
land wdiolly or partirjlj free from payment cf land revenue. Such an express 
provision, thoreforc, shows that such chilms are not covered by claiiso (/;). 
Moreover, by Act XVI of 1877, section 5 was amended by the addition of a 
proviso that in certain specified districts, Courts shall not bo prevented by 
jmytbing contained in section 4, from entertaining such suits agaiiist Government 
for claims to hold land wholly or partially exempt. If, therefore, the 
interpretation w’hich Mr. Chaubal puts on seciion 4 be true, the result would be 
that, in the said scheduled districts, occupants of land vrorJd boat liberty to put 
forth against GovefQiment claims for total or partial exemption from payment 
of land revenue, but they would be debarred from putting forth the same claims 
against prhKfte persons* That would be a very unreasonable state of things ; 
and hence the contention camtbt: be .allowed, I therefore held that the Ooort 
i.suot precluded from entortaining tho claim urged by clefoutlant for partial 
eseraptibinVy V y ' ' ■ . ’ ’ ' A ’ ‘y'' 
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APPEAL No. 80 of 1902. 
M. B. Chanhal, for the appellant. 

V. A. Ilamliar, for the respondent. 


r APPEAL No. 90 of 1902. 

G, S. Bao, for the appellant. 

J/c B. Chfmlol, for the respondent. 


Appeal No. SO of 1902. 

Chandavarkab, J.:— These second appeals have been heard 
together and the point which is common to all has been arr/ned in 

Second Appeal No. 80. That point arise.s in this way. The suits 
have been brought by the plaintiff to recover from the defendant 
the assessment of the lands held by him, in accordance with the 
survey rates. ^ The defendant resists the claim on several 
pounds, one of which is that under certain MapU Mam Kowh 
leld by him, he has acquired the right to hold the lands 
permanently on payment of a fixed sum as rent and that there- 
fore, as he IS not liable to pay more than that sum, this claim to 
recover the asse.ssment according to survey rates cannot lie. For 
the plaintiff it is contended that Civil Courts have no jurisdiction 
to hear this objection and section 4, clause (5), of Act X of 1876 
(The Bombay Revenue J urisdiction Act) i.s relied upon. Clause (b) 
of section 4 provides that no Civil Court shall exercise jurisdiction 
as to any objections (i) to the amount or incidence of any assess- 
ment of land revenue authorized by Government j (2) to the mode 
of assessment, or to the principle on which such assessment is 
fixed; and (.8) to the validity or effect of the notification of 
survey or settlement, or of any notification determinino- the 
period of settlement. It is an admitted fact that the assessm.ent 
of land revenue on which the plaintiff has based his claim has 
bpp aiithorized by Government in respect of the lands in dispute 
which he in the plaintiff's inam villages and that that assessment: ' 
IS m accortoce with the natifieatioh.:of A^ survey settlement ^ 
ird^y madeUnder:ihe.Land;;:RevenuA;t^^^ "was " 

; 

Tall ■ withinAhe ;<3e^jfion.;Af;;A^ jkhlAiey^^ ” " in- the Bombay- 
Revenue Jurisdietioilet., We Ao.W th.t. ; ; 


Revenue Jurisdiction, Act. , We do'not think that it is necessary ^ 
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■foi*.'tIie'piirposes of -these appeals to clecide tliat cjiiesMoiii-.heeaiise^' 
assuming that the plaintiffs right as assignee of the Government 
who can recover land revenno, is substantially that of one claim- 
such . revenue ' on behalf' of ■ Government^-:, the .que.stion:.,sti 
remains whether the objections of the defendant based on his 
are objections which fall under any of the three heads of 
clause (h) of section 4 of the Bombay Eevenue Jurisdiction Act* 
It is conceded for the plaintiff that the objections in question do 
not come under the second head of clause (6), 
see ^vhether they fall under either of the other two heads. To 
fall under the first the objection must be to the amount or 
incidence of any assessment of land revenue/^ In one sense no 
doubt whenever an Inamdar sues an occupancy tenant to recover 
land revenue according to the survey rates and the tenant resists 
the claim on the ground that ho has acquired a right as against 
the Inamdar to pajqrent or revenue at a permanently fi,Ked rate^ 
he maj" be said to object to the aiiioiint or incidence of land 
revenue authorized by Government. But it is an objection which 
does not hit the amount or incidence directly : that is its indirect 
effect, which is not what the first head of clause (5), having regard 
to its language, was intended to strike at. The objection must 
he to the amount or incidence of any assessment of land revenue ’’ 
itself and as such. In other words, apart from the question of 
any other and independent right, if an occupancy tenant com- 
plains- that though he is bound to pay the assessment of land ' 
revenue, ^ the- amount or incidence of it as authorized by Gov- 


ernment is too high, having regard to the nature of the soil and 
quality of his land oiv other like, considerations, the objection 
is one purely and simply to such amount or incidence. But if, 
without questioning the legality or propriety of the amount or 
incidence se^ he asserts a right independent of and having no 
;yqlatiott'': to'.^ pay a certain fixed amount 

annually under a contract between him and the Inamdar, he can- 
not be said to object’ to_ the amount or incidence of the assess- 
ment. , In such a case, what in effect he says is : ^^The amount 

with m.e and;#I.. claim is that, you are bound by iti'" Nor '.can' 
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; such a tenant be said by liis ■objection to object to tbe validity or ; 
effect of the Jiotitication' of -survey or: .settleinent undeir tbe: :3rcl^ 
-■'-■bead^^ofolause ■ {&). ' So far as the . notification, goes, by: itse'lf^,: be,' :■ 
'■■,,, .40'es>:,n:Ot.:€|uestion its validity or. effect. What iiiv effect :Jie - 

says is : I am, not concerned with eitiior of them. I set up an 

independent right whicli has no connection with the question of 
the validity or effect of the notification of survey settlement/^ 
We are of opinion, then, that an objection to come within either 
of the two heads of clause (d) of section 4 must be an objectkni 
■which reaches them directly, an objection to them per sc 
whicli admits the liability to pay land revenue on the part of the 
objector but quarrels with its amount or incidence or the validity 
and effect of the notification of survey settlement as h/ them- 
selves objectionable, not because some other right affects them or 
makes them inapplicable to his particular case. That this is 
the plain meaning of the Legislature appears clearly from a 
consideration of the proviso to section 4 and from section 5 of 
the Act. According to the proviso to section 4, a Civil Court has 
jurisdiction to entertain any suit where any person claims to hold 
land, wholly or partially exempt from payment of land revenue 
under any enactment, or under a sanad or instrument granted by 
or by order of the Governor in Council under Bombay Act 
No. 2 of 1863, etc., or any other written grant by the British 
Government expressly creating or confirming such exemption 
or a judgment by a Court of law, etc. The effect of this proviso 
is that where an occupancy tenant holding under Government 
is called upon to pay laud revenue according to the survey 
rates, it is open to him to resist the claim of Government in a 
Civil Court on the ground that he holds under a written grant 
or an enactment, etc., which prevents Government from claiming 
more than can be recovered under the grant or enactment, etc. 
And as to Inamdars and occupancy tenants holding under them;, 
section 5 provides that nothing in section ,4 shall, be held to 

it may be affected by 'any .entry Jn any , record of a revenue 
survey or settlemtot,mr in any' village papers. In the present 
case the defendant virteally, seta rights as againa ’ ' : 
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the iBamdars and the suits 'are between private parties. Moreoverj 
section 5^ clause (e)^ provides that nothing in section 4 shall be 
held to prevent Civil Courts from Gnfcertaining suits ^Hjetween 
superior holders or 'occupants and inferior holders or tenants 
regarding the dues claimed or recovered from the latter;*’ It wa,s 
held by this Court in The Becrektry of Skde for Lidia v. Bulvaiit 
ILmchandra Ncdu that an Ifiamdar is a superior holder ” 
within the definitions of Regulations XVII of 1827 and Bombay : 
Acts I of 1865 and V of 1879. But it was said that, even assum- 
ing claiivses {i/) and (c) of section 5 applied to the objections of 
the defendant, all that that section allowed was a suit ; here the 
defendant was not suing but was resisting suits brought against 
4he' Inamdar^^ '■ We do 'not' .think" that" the. Legislature 
^mtended; to;an as the defendant has raised- 

only wdicre they were raised by a suit and not in defence. 

Objections in section 4, clause (i), may be raised by a suit or 
in ..defence, to a suit, but in: whichever way .they are raised,' the.y' 
must be of the particular nature described in clause (&). WRiere 
they fall outside that class, they can be raised in defence to as 
well" as by a suit. ■ 

It was, however, urged before us that sections 52 and 217 of 
the Bombay Land Revenue Code debarred the defendant from 
raising the objections in question, founded on the Maphi Istava 
Kofds on which they rely. But section 52 does not affect the 
right of a party who' holds lands under Government or an 
Inam.dar. by virtue of a special grant; nor does section ■ 21 
The effect of the first is to give the Collector the discretion to fix 
the assessment ; the effect of the second is to render the occupants 
in alienated villages subject to a settlement like the occupants in 
iinalienated villages. But neither section takes away any legal 
right which an occupancy tenant may, have acquired indepen- 
dently of his bare status as an occupancy tenant liable to pay 
the land revenue according to survey rates* We, therefore, 
dismiss the appeal without costs. 
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that the grant iiiiiler Exhibit 17 ' was ■■ 'tiiiantb 
binding on the present plaintiff. 

The Subordinate Jiidge^ A. ' P.> has .decided in favoiir ed: the 
plaintiff the question of limitation raised in this ease on the 
ground tlnat there has been for twelve years before suit no 
demand on the part ot‘ the Inamdar and no refusal on the part of 
tlie tenants in respect of rents at a higher rate than that fixed in 
the kowl, Exhibit 17. But the question does not depend on mere 
deiTiaiHl and refusal. If it appears on the evidence that the 
tenants disputed in 1879 the Inamdar’s right to recover otherwise 
than under Exhibit 17 and that, thereafter, for twelve j^ears they 
went on paying the reduced assessment under that document^ the 
Inarndarbs right must be held to be barred. Nouq the case of 
the tenants is that in 1879 when the Inamdar debited them in 
the receipt hooks with sums over and above those they had paid 
in accordance w^ith Exhibit 17, they gave him a notice (Exhibit 
18) protesting against the debit entries. But the lower xippellate 
Court has held that Exhibit 13 is not proved to have been served 
on the Inamdar. On this finding Mr. Chaubal has invited us 
to hold that there was no claim based on Exhibit 17, set uj) by 
the tenants in 1879^ to theknowdedge of the Inamdar^ and indeed 
we must come to that conclusion having regard to the facts found 
by the lower Court, The receipt books for 1879 on which the 
tenants rely have reference to payments for several years^ one of 
which is the year previous to that of the kowl^ Exhibit 17. It is 
found that when the Inamdar called upon some of the tenants to 
produce their Jmvls,, this kowl, Exhibit 17, wuxs not produced or 
brought to his knowledge ; it is not shown as to other tenants 
that they produced their Iwwh and the notice, Exhibit 13, is held 
not to have been served on him. These facts found by the lowmr 
Court show that the tenants did not set up their right based on 
Exhibit 17 to the Jnamdar’s knowledge in 1879. Then there 
remains the fact, also found by the lower Court, that the 
tenants paid for fifteen years after 1879 the reduced assessment 
according to ‘Exhibit 17* But'', we 'cannot presume adverse: 
possession in,£a:vour;Of -the tenants 'from'"' that single circumstance 
wh^h";^the-''''ppu^^ facts ';has ^dcclmedbtb' do that, especially' :';1 
;.becaus;etbebe|‘&ym^^ toay 'inthe special circumsianeeB' , ,• ■' 

;he referroi:'ta|||is|^^ , to ^ recoVer frofii''' V 
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the tenants assessment - to --the .extent ■: alio we(i' as: reascmable'; 
the custom of the village. The special circumstances alleged in 
the present case have been ^ urged by Mr, Eao as justifying the 
inference of an adverse right in favour of his clients^ but the 
inference, is an inference of fact which the lower A ppeilate Court 
has declined to draw, and we sec no error of law in that Ooiirt^s 
conclusion. As to the smciisiit which is not allowed by that 
Court, it is clear that the contract as to it was conditional upon 
the continued existence of the measurements accepted by the 
parties at the time of the hoioU as the basis of their mutual claims 
for the future These measurements ceasing to exist, the basis on 


which the right to Bamimt i^ested fails. There is no error in the 


award of interest. W e must, for these reasons, dismiss the appeal 
without costs. 


Jacob, J. : — I entirely coneui\ 

I would merely add to the judgment in Second Appeal No. 80 
of 1902 that the introduction of the first branch of clause {f) of 
section 4 of Act X of 1876 affords another almost conclusive 
argument against the plaintiff^s contention, since if that conten- 
tion were sound the object expressly aimed at by the first branch 
of clause (/) is already fully covered by the provisions of clause (6), 


Ajj'peals dismissed » 
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Before Sir B M, JenMm, Chief JiisHce^ and Mr. Justice Jacob. 

BU DB APA axothee, ' >soxs , a xn , ' he ie s oi^', , YIBBH A D:E A l?PA .bix ' . : 

(oeioixal Befe-x-baxt' 2), Appellant, v. IBA¥A,::Axi> :AXOthi,s:';, 
(oEiGixAL Plaintiffs), Besponbbnts,^^ 

Mrndt^ Law — Bhdrwdr district--'-^Simcession>-~^Bist€r‘^Brotlieds widow. 


liil 


, tlie district of Dliarwdr a sister is preferred as an heir to a hrodier*a 
widow. 
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Suit by a sister to recover ■possession of tlle^prop■e^fcy/of■il 
deceased brother as Ms heir. 

The property in suit beionged to one Idalkapa bin Olienbasapa ■: 
who died about the j^ear 1880-81, leaving him surviving a widow 
Adveka and a sister Gangava, Adveka managed the propert}” 
till the 8th Aprib 1387^ when she died. Malkapa had a divided 
brother Nagapa, who died before Malkapa^ leaving a wiclo^^" 
San-Irava. On the 5th July, 1899^ Gangava as the heir of her 
brother Malkapa brought the present suit to recover possession 
of Malkapa’s property* After the suit was filed Gangava died 
and her daughters Irava and Puttava were joined as her legal 
■ ■; representatives.' 

Defendant 1 was absent. 

Defendant 2 contended that the deceased Gangava was not 
Malkapa’s sister; that Malkapa’s widow Adveka, for a legal 
necessity, sold the property in dispute to defendant 1 in 1883^^ 
and that defendant 1 sold it to him (defendant 2) on the 23rd 
November, 1892, 

The Subordinate Judge found that Gangava was Malkapa^s 
sister ; that Adveka was not competent to sell the property to 
defendant 1 as there was no legal necessity for her to do so, and 
that though the sale-deed set up by defendant 2 was proved, 
that circumstance did not help him. He, therefore, allowed the 
claim. 

On appeal by defendant 2 the J udge confirmed the decree® 

Defendant 2 preferred a second appeal. 

S, V, BJmndarJcaf (with N> F. Oohhale)^, for the appellant 
(defendant 2): — The first Court was wrong in stating that 
ISTagapa^s widow San-Irava was dead. She is alive. Malkapa 
and Nagapa were divided in interest. Therefore the question to 
'whether,. .Gangavay,; ;':the;; sister :''df 5falfcap||'|^ 
Saii-Irava, the widow of Nagapa, are his heirs and who, out of 
, the two^ has the right to, sue. ■ The Mitakshara does not mention 
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■ test is .tliat. a female, in: order that she majr come in .as heir,. m.iis.t 
.'. ''..belong tO' ..the ' family of :■ th©' propositus. , A ; sister owing to^ her 
..marriage .ceases to :belong,:'to the family of lier brother, . . The 
Madras High Court in KtMi Ammcd v« Radahristmi Ai^jan 
treats a sister as heir to her brother. But that decision has been 
oominented upon : see Mayne’s Hindu Law, Sixth Edition, section 
537, page 705, Refers to Lallubhai BaptMiai v. Manhivarhai 
MvJjl V. Gurmndas^'^^ TJiahooram SaJiiha v. Molmn Lall Eaehava 
V. Kalingapa^'\ Jnllessur Kooer v, Uggur West and 

,, Biihlex’," Third Edition, pages 1,31. . ThO'. Mayiildia'^ treats^ 
sister merely as a gotraja and assigns her a place between grand- 
mother and grandfather. 

We':..su& Mitakshara ought, to govern the present 

case and according to that school a sister is not entitled to 
succeed to her deceased brother, she lieing not a sagotra sapinda 
cA the propositus. She has no place in the line of heirs men« 
tioned therein. Therefore Gangava had no right to institute the 
suit and her two daughters had no right to continue it, 

Setliir;, with 11. iV. Inamdar^ for the respondents (plaintiifs) : — 
The term gotraja has two significations with respect to a sister. 
The term means ^ born in the family/ The Mayukha accepts this 
interpretation, while the Mitakshara considers the term meta- 
phorically and interprets it as Samdngotra of the same ^o^fra). 
We do not contend that under the Mitakshara a sister is a 
golraja, but wm submit that in this Presidency the interpretation 
of the Mitakshara by Balambhatt and JN'and Pandit is recognized 
as correct and according to that interpretation a sister is included 
in the term hhratarah (brothers). The interpretation of Balam- 
bhatt is considered by usage to be the law in this Presidency : 
Viftayah Auandmv v. Lalcshnihai Lahshmi v, Duda 
Nanaji^^>^ Ganesh VmmnY, VaghuS^^ These rulings support our 
/ 'contention. ■ Balambhatt .includes' a sister in the term brother just 
as mother is included in the term father. The usage in this 

(1) (1875) 8 Mad. H. 0. K. 88» , , , (5) (1892) 16 Bom. 710. 

(2) (1876‘) 2 Bom* 388. (6) (1882) 9 Cal. 725, 

(3) (1900.) 24 Bom. 563* ' (7) (1S64) i Bom. H. C. 11. 117, V>S 
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Pre^iileney is that according to judicial tradition a sister is to be 
preferred according to Balanibliatt. The ruling in BkagiriMlai 
\\ Kahnujirau sets out tlie. meaning of the term usage and 

place;, of; 'tlie sister, in ;tlie 'vime '^'Of ■ 
also, fixed,.', '"She-. comes after -brotlier, E’veji if our 
contention be not upheld^ still according to tlio S'layiikha the 
sister would conic in after tlie grandmother. The Mayukha is 
to the Maratlia country which doesiiotd.nclu(le,' ' 
TWidrwar which forms part of Kanara, The . Mayukha wnas '"' 
: by a Poona Shastri, and w.lieii the Pesliwas conquered 

' Giijardt^ they made it applicable to that part of the country,' . 

; observations in Mayne’s Hindu Law. section 537, page 705^;; 

According to those observations a sister ^ w.iIP' 
never be the heir. Further those observations were directed to 
the ruling; in Kniti Aiiunalv, Radahristna Ai^fcmd- ^ therefore 

on by way of argument. Under the:''' 
authority of RadJiava v, Kalingai)a brotlierts widow would 
be postponed to a sister. She would be postponed also on the 
ground that she is not mentioned in the compact series ; 
Jtdlrmur Kooer v, Uggiir Roy^‘^^ which was relied on accepts the 
interpretation of Balambhatt. KiitU Ammal v, Radalcrisim 
- . - Aiycm.^-^ ■ correctly interprets^ the Mitakshara, ■ 

BLzniarkar^ in reply : — Great reliance was placed on usage, 
but it is difScult to understand where it Crame from. Sir Michael 
Westropp, 0. has expressly relied on tlie texts of Balambhatt 
and Nand Pandit in Lalliihliai Bapuhhai v. Marihimrla^^'^ for 
the exposition of the Mitaksliara. With great respect we submit 
tliat Sir Michael Westropp, 0. came to a wrong ' conclusioB'' 
by accepting the interpretation of those two commentators. 
The question may be argued again. 

Jeniqns, 0* J. J — The only legitimate subject for discussion in '' 
This ‘ ‘second appeal is the 'bare ■ point of law whether in' "the 
'Dh4rwar a sister or a .brother^s,.,. widow is'toVhe,’ 
-‘b' preferred'.as- an heir. , These .questidfis; in: which the riglit'ol,,.' 

IC'homt 716, ' , .ybvv 

■ ■ ' r' b'^v; OaL' 72?;, V'; 'g -bA'AI 
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feraale Iieir« comes under, debate^ turn in,^ Bombay; on/, consM^ 
tions peculiar to this Presidency^ and it is therefore useless to 
seek guidance in the decisions of the other High Courts. In 
Gujarat and the Island of Bombay the right of a sister to a 
high place in the order'of succession has long been determined, 
and has the sanction of the Mayukha^ whose author is said to 
have Hoiirished about 250 ^mars ago. 

It has been urged before us that in the otlier districts of the 
Presidency the sister’s succession is governed by the Mitakshara, 
which does not name the sister. As against this^ reliance has 
been placed on the interpretation of the Mitakshara by Balani" 
bhatta and Nanda Paiidita, who maintain that sisters are included 
in bretiiern according to the true rules of Sanskrit exegesis : 
and in support of its applicability in the Bombay Presidency 
reference has been made to the opinion of Sir Michael Westropp. 
It is further contended that for the purpose of a sister\s succes- 
sion the rule of the Mayukha is not limited to Giijardt and the 
Island of Bombay, but is also of authority in the other districts 
of the Presidency. That there is a usage^ under which the sister 
succeeds as an heir when outside Gujarat and the Island of 
Bombay, is, we think, beyond doubt ^ the struggle has been to 
reconcile that usage with the Sanskrit commentaries, but in view 
of the decided cases it appears to us immaterial whether we 
invoke in support of it the rule of Mlkanth or the interpretation 
of Balambhatta or IsTanda Panditta. 

It has been decided by Sir Michael Westropp and Mr. Justice 
Kemball in Lahimi v. JDada Fanaji and Bim v. Khandu 
that the sister, in the Sholapur district is not only an heir, but 
is entitled to preference even over some who are gotraja 
mpindas. It is therefore clear that even outside Gujarat and 
the Island of Bombay the sister must be conceded a position not 
lower than that given her by Nilkanth, so that she is entitled to 
preference over the brother's widow, who in this Presidency 
comes in as the wife of a gotraja sapinda after the sister, 

! It has been strenuously argued before us that Sir Michael 
Westropp 's decision was erroneous and that we are not bound by 
it, or that we at any rate should refer the question to a Full 


(2) (187^) 4 Born. 214., 
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Bench, But we think it would be absolutely wrong for" tis, to: 
do anything to disturb a mle of' dnheritarice established ^ far: 
back as 1879 - .. ^ 

In our opinion; therefore, on the strength of, the authorities in;;; 
Lahshni v. Dada Nanaji^'^'^ and Bim v. K/mndn,^'^'' wo uiiist award 
prefercDCO to the sister and on that ground confirm the decree of 
the lower Appellate Court with costs- 

Decree cori/i:med* 
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(3) (1879) 4 Bom. 214 
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Before Sir L* Jcnhlnst Chief JusUce^ and Mr, Justice Jacob, 

PURSHOTTAM KRISHiSTAJI (original Dbfenua.xt 2). Appellant, 
SAGAJI VALAD MALJI and others (original Plaintiffs and Defend- 

Bedemption Mortgage hy ^er%Q%e other than the real owner— Ae(2ui- 

escence of the real ow7ier — Mortgagee's ^possession adverse to the real owner. 

On the 24th October, 1873, one Durgan, widow of Govlnclji, mortgaged with 
possession certain land to Godaji; the husband of her daughter Ran. After 
Dtirgan’s death in 1882, the plaintiffs, under a belief then prevalent, c1ai.med as 
the nearest Waras Bhauhands oi Govindji to have succeeded to the mortgaged 
property, to the exclusion of Govindji’s daughter Eau, and disputed the validity 
of Durgan*s mortgage. Godaji, thereupon, on the 22ncl June, 1882, accepted a 
mortgage from the plaintiffs. Eau was aware of this transaction and acquiesced 
in it. In July, 1889, Ran sold her equity of redemption to one Savliaram who 
paid off Godaji’s mortgage and recovered possession of the mortgaged property. 
The plaintiffs, in September, 1899, brought a suit against Godi-ji and Savliaram, 
defendants I and % to redeem the mortgage of the 22iid June, 1882. 

Soldi that the plaintiffs were entitled to redeem, Ban’s claim, to the equity of 
' redemption having* become time-barred. After the mortgage in suit Godaji 
held the pro|>erty as plaintiffs’ mortgagee and his possession must be attributed 
, ; to a right derived from them. Ban being aware of what was being done and 
having acquiesced in it. Though Godaji’s possession in its inception \vas not by 
, virtue of a right derived from the plaintiffs, still his possession was from tho 
22nd June, 1882, under colour of a right derived from them and so adverse to 
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Baa and iliat to Iici* knowlodgo iiliBoiigli Godaji tool: i-rs.^cssiou iiiider a. 
n/utake common to all as to Ban’s rjglitS; still tbat circiiinstance dkl not make 
.possession any the less adyerse.-',. ; ■ ; " ' ■ 

'.■:V:,;8ECOND.appeal.iroi^ tlie decision o£:Ik' C. O. Beaman,., D 
fludgo of Poona^ confirming tlio decree of liiittoiiji Maiicliorji^, 
Subordinate Judo-e of Junnar, 
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Kedemptioii Suit. 

The land in suit belonged to one Govindji Harji, whose widow, 
lJurgan, mortgaged it with possession to defendant I, Godaji valad 
Sambajij for Rs. 900 on the 24th October^ 1878. Diirgaii 
died in the year 1882^ leaving a daughter Raii^ the wife of 
defendant 1. Some time after Diirgan^s death, the plaintifis 
claiming to be the nearest Waras Bhanhancls (heirs and relatives) 
of the deceased Govindji Plarji to the exclusion of his daughter 
Eau^ disputed the validity of the mortgage by Burgan to 
defendant 1 and caused obstruction to his possession. Defendant 

thereupon^ accepted a mortgage from the plaintifis for Es. 800 
on the 22nd June^ 1882, On the 29tii duly, 1899, Ran sold the 
equity of redemption to defendant 2, Savliararn valad Gamiji, 
who paid off the mortgage of defendant 1 and recovered possession 
of the property. On the 4th September^ 1899, the plaintiffs 
brought the present redemption suit against defendants I and 2 
on th.e mortgage of the 22nd June, 1882^ alleging that they had on 
the lltii May, 1889, called upon defendant 1 to render an account 
and to allcw redemption, but he failed to do so, and praying that 
if any balance of debt be found to be clue by them, it should be 
made payable by annual instalments of rupees twenty -five each. 

Defendant 1 contended, inter alia, that the plaintiflh w^ere not 
the pearest heirs of Govindji Harji ; that his nearest heir wnis Iiis 
daughter Kau, the wife of the defendant, and that he w-as 
compelled to accept the mortgage in suit by fraud and coercion 
exercised in that behalf by the plaintifis. 

'.Defendant 2 relied on his purchase from Ran and the subset i 
'cjnent rexlemption and recovery of possession from clefeuldant 1.^ '■ 
He further contended that the mortgage in suit was fraudulent 
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The Subordinate Judge found' Wiat ■ clofendan was estopped ' 
"from qiiesfcioiiiiig tlie plaintiffs’ title/ to'redeeiii tlie ^]a■nd 
defendant 1 was not obliged to accept the plaintiffs’ mortgage by 
fraud and force or coercion ; that he was not justified in allowing 
redemption by defendant 2 ; that defendant 2 had no title to 
redeem and that as defendant 1 admitted having received the 
.inortgage-iiioney from defendant 2^ the plaintiffs wore entitled to 
redeem the land on pciyment of Rs, 800 to defendant 2 by three 
equal yearly instalments. With respect to the mortgage by the 
plaiutifFs to defendant 1, the Subordinate Judge made the 
following ol>servations : — 


In the (iiiorfgag’c) deed accept od defoiidant 1, he has himself achr.ow^ 
le.dged that Diirgan died leaving no male issue or other nearer heir, and that 
the plaintiffs wore therefore her nearest TFaras BJiauhands (blood relations) 
and were then in possession of Gevindjfs ostatej except ilio land in suit, 

' ^ which was reserved and given by the jilainiiffs to Durgan for her mainten- 

ance for life. Plainiiifs put in cortain documents with their darkhast (Exhibit 
' 10) to show that Durgan herself, while she was alive, acknowledged them as her 

nearest heirs, but in the absence of siifficiont evidence in proof of them, I did 
not see any waay to admit them upon the record. However, the cross-examination 
of detcndanl.s^ ov/n witnesses shows that Govindji had 30 or 1’5 biglias of land in 
addition to tlio laud covered by tlie mortgage, and the whole of lliat lOiUd passed 
into plaintiffs’ possession after Govindjf s death and during Diirgan’s life-time. 
And this w^ould not have happened if Durgan had not recognized the plaintiffs as 
the nearest heirs of her deceased husband. If Govindji left a daughter as alleged 
by defondant 1, her right to succeed to her father’s estate after the death of 
her mother, appears to have been completely ignored, and several cases have come 
to my knowledge since I have been in charge of this Court, which showed that 
the general belief of an ordinary Hindu is that a daughter has r.o place in the 
I order of inheritance or succession, and that when a man dies leaving a daughter 

and paternal relations, however, distant inheritance should go to the latter in 
i preferenee to the former. The .parties appear to have acted according to this ’ 

j: general belief when the plaintiffs passed and defendant 1 accepted the mortgage 

I now soiigdit to be redeemed. Whether the said belief was well founded or 

( otherwise I have nothing to do, but there can be no doubt that both the parties 

entertained the said belief honestly and sincerely. Defendant 1 now finds 
out that lie was wrong in eriteitaining the said belief and tries to back out of 
tlie second mortgage transaction. But this ho has apparently no right to do. 
He aecepted the mortgage in the honest and bond fide belie! that the plaintiffs 
were tin nearest heirs of Govindji, and consented of his own accord to hold the 
, , land on their behalf, and he is therefore bound, to allow redemption to them. If y 
' ' "y . he thought his own wife had a prof ©rishiial right to the proper tjj and li® committed . ; 
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uilwtako in accepting a mortgage iTOin tlie plaintiff.s, ho ought io Irivo got li’s 
I’rr.suo'i'TAM iu&tilivte a suit and to |)rove her title m agiuhist them. He ought never 

^ • to liavo taken the decision of the question in his own hand, and I am of opinion 

that lie is hy his own condiiet and action estopped from questioning plaintiffi/ 
title to redeem the land from him. 


! j : ^ 







The finding of the Subordinate Judge that defendant 2 had no 
title to redeem from defendant 1 was based on the following 
grounds: — 

Ban is and has always been living witli her husband. There is admittedly no 
iil-will or disagreement between them. She must have known from her husband 
how the mattca’s stood. She must have had therefore constructive as ^vell as 
actiitd notice that the plaintiffs laid claim to the equity of redemption and that the 
said equity of redemption had actually passed to them, T or all that she remained 
quiescent fora period of more than eighteen years before she assigned the equity 
of rodomptioii to defendant 2, But her claim to the equity of redemption had 
been by that time time-barred and extinguished. Defendant 2 can have therefore 
no title to redeem the land. 

On appeal by defendant 2 the Judge confirmed the decree 
olo^erving that 

I gravely doubt whether short of actual redemption to the knowledge of the 
person entitled to redeem, there can be any advors(3 possession of an equity of 
a'e<lcinption in this country, barring the remedy, yet in this case I should be 
inclined to support the judgment of the lower Court upon quite a different 
ground and one whicdi seems to me more intelligible and secure, estoppel. 
It is conceded that when the plaintiff’ put himself forward as owner and incurred 
the iiabiiity of Bs. 800 under Ids renewal the true owner was perfectly aware 
of what he was doing, and acquiesced in it. It may very well be said now that 
./she may not dispute the right which she then deliberately countenanced. 

Defendant 2 preferred a second appeal, 

is at ay a% GoJchale^ for the appellant (defendant 2). 

Daji A, Khare^ for the respondents (plaintiffs). 

Jenkins^ C, J. This is a suit for redemption based on a 
mortgage of the 22nd June, 1882, and the facts, which are the 
occasion of the dispute, are briefly as follows. On the 2nd 
, ' ' October, 1873, Durgan, the widow of one Govinda, mortgaged to 
Godaji, defendant 1, with possession, the land in suit for Rs. 900. 
In 18821^ leaving' a ,d Rau, the 'wife of 'Godaji' 
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The plaintifFs, howeveiy as the nearest Warm BAaidmuh of 
Winda, claimed on his widow's death to have succeeded to the 

land, and, in accordance with a notion which is said to have been 
t len prevalent, they were accepted by those concerned as Govinda’s 
heirs m preference to his daughter. This was an error, still even 
Godaji assented to this view, for by way of compromise, on their 
c isputmg the validity of the mortgage as against themselves, he 
accepted from the plaintiffs the mortgage, on which they now sue, 

^ and remitted in their favour Rs. 100 

so that the amount secured under the new mortgage was Ks. 800.' 

m iss.) however, when possibly the true legal position had 
been ascertained, Rau sold to the 2ad defendant what was alleo-ed 
to be Wquity of redemption, and the 2nd defendant in his turn 

paid off Godaji the mortgagee, -and so claims to have redeemed 
the property. 

The Subordinate Judge decided in the plaintiffs' favour, holdiim 
that Rau s claim to the equity of redemption had become barre.r ^ 
and ha passed a decree that the plaintiffs do recover possession 
of the mortgaged land, and pay the 2nd defendant Rs. 800 in 
complete discharge of the mortgage of the 2Srd of June 1882 
as therein provided. ’ ^ 

This decree wa.s confirmed on appeal by the District Jud^e ' 
but he rested Ins decision not on the bar of limitation but ou 
estoppel. We agree with the conclusions of the lower cZrU 
but we prefer to support our view on the reasonino- of the 
abtr mortgage was voidalilehn the 

absence of justifying circumstances, and as between Godaii ml 

the plaintiffs it was treated as havingcome to al encl so h 
the future Godaji held the property as m::;^ 
plaintiffs, and his possession must be attributed to a right derived 
loin^them; for it has been found as a fact that Rau was aware 
of what was being done and acquiesced in it. Thouo-h therefore 
Godaji s possession in its inception was not by virtue of r’' ) < 
derived from the plaintiffs still on fh^ ^ ^ oi a right 

fromth. plaintiff, anff adW^Tu idla f T'" 

aomnion to a.14 to bnt that M notti: . 




Sagajl 









'ii o! " : 


'/r“ 

FnittnoTrAM' 


, ■■■' % , 


: • Saga.1l 





vL;;:' 


THE INDIAN LAW EEPORTS. [YOL, SX7I1I. 

the possession any the less adverse to Ran : Cholmondeley v. 
CUuionS''^ 

Any title that Ran may have had thus became extinguished 
and as against the mortgagee Godaji and anyone claiming under 
him ; tlic right to redeem the property is in the plaintiffs, ff'he 
decree of the lower Appellate Court must, therefore, be confirmed 
with costs. 

Decree con finned. 

(W(1821)4 BligliX. S. :0D. 
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' ' ' Before Mr. Justice Cliandavarhar and 2£r. Justice Jacob. 

. Defendant : 'Ho.,; 

Auffud 12. lant, LiKSHMAH HAEAYAN, BHAGWAT (oEiamAL.''. 
Respondent.* 

'HATIAYAK BHAGWAT (oeioinal pLAtNTtirEp::;^^ 

V . ' YIHAYAK MAH ADE'Y ' GH ATE ■ (original , D efendan^ 

a ;: 

Inamdar — Arrears of assessment — Occuparc?/ tenant’^Pnrehaser from the 
occAqxincy tenant — Decree for assessment — Money decree agaimf the 
oectipanfs — Charge on land. 

The plaiatiff, an liiamdar, sued to recover assessment dne for the years 
1895-96 and 1896-97 from dofendaiit 2 wlio came. in as a purchaser from the 
origiiKil occupancy tenant on the 5th April, 1899. The lower Courts passed a, 

■ ■ ' " ' personal decree against defendant 3 for the arrears of assessment. 

KeM, that defendant 2 was nob liablcj since an luamdar suing for assess- 
ment was not entitled to a charge on the lands but only to a money decree 
against the occupants. 

^Eafmji v. Bahharam C) followed. 

Oeoss-appbals from 'the; decision of V. VAPliadke, First Class'' 
Subordinate Judge^ A. P., at Tlicina^ varying the decree passed 
by R. B. Chitaie^ Subordinate Judge of Peiu 
llglllll^ brought this suit on the lOfch' 

’■^;;''''’December^^ I897>vto recover assessment due for the years 1895-98''' 

'7^: : and 
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and 1896-97. Tlie snit, was originally 'bronglit. against Yinayak 
\ Josl'ii (defendant ' 1) alone. 'Tiie' plaintiff sotsequently: 
applied to join as additional ■defendant TinayakMaliaclev (jli^ 
(defendant 2), on' the ground -of his having purchased the interest 
of the original defendant at an auction-sale on the 5th x\pi;il, 
1899, Defendant 3 was added on the ground that he held Iiali; 
the land on a partition effected between the parceners. 

Defendant 2 contended^ inter alia^ that as he purchased the land 
in 1899 he was not liable for the arrears. 

'" ■"■' ■'The Subordinate Judge passed a decree iii' plaintiff^s' favour^ 

; directing . him to recover the assessment due from defendants 2 : 
and 3, 

On appeal, the lower Appellate Court held that the assessment 
was a charge on the land and the purchaser purchased the laud 
fendente lUe and defendant 2 was, therefore, responsible for the 
arrears of assessment. The Court further held that the claim 
against defendant 3 was time-barred. 

Plaintiff and defendant 2 preferred cross-appeals to the High 
Court. 

ApPEi^L No. 78 OP 1902, 

G. S. Bao, for the appellant. 

IL B* Chatihd, for the respondent. 

Appeal No, 108 op 1902. 

M, B, Chanhal, for the appellant, 

V. N* ManohaVy for the respondents. 

:-“The District Judge has passed: personal ' 
decree against defendant 2, although admittedly defendant 2 
came in as purchaser on the 5th April, 1899, and the suit Is in 
respect of assessment due for the years I895-96 and 1896-97. 
Obviously, therefore, the decree against defendant 2 must be set 
aside. The lower Appellate Court seems to have passed the 
decree against defendant 2, under the impression that the amount 
of assessment for 1895-96 and:^^3896.«-9'7 was a charge upon the 
land.,:.'" But , an Inamdar’ is not 'entitled to a charge on the lands 
but only to a money d^crbe agaiffst , th^ ; occupants, as was held 


93 

1903 . 

ViJi'ATAK 


m. 


IBBIAW JjAW; BEPQETS. ; £V0L:::XX?11I.: 


11503 . 

VlXAYAK 


1903 . 

. Aitgmi^ 17 . 


in Matanji w 8ahharam.<» Following that ruling we reverse 
the decree of the lower Appellate Court against defendant 2. 

Defendant 2 should have his costs of this appeal and of the 
appeal to the lower Appellate Court. We make no order’ as to 
the costs in the first Court. 

W to the points raised in Second Appeal No. 108 of 

190ij wo think that we are bound by the decision in Sadas/iiv 
V. Itam7crishiia,'^'> and the sis years' rule must apply. 

In accordance with that decision rve vary the decree of the 
lower Appellate Court and direct that the plaintiff do recover 
Its. 86-4-0 out of the amount claimed in the plaint with interest 
thereon at 9 per cent., from the date of the suit to the date of 
satisfaction, from defendant 3, IJamodar Narayan Joshi, with 
costs in proportion throughout. 

Pecrce varied, 

(!) (1884) P. J. p. 68. (S) (1901) 25 Bora. 556. 


APPELLATE CIVIL. 


Before Mr, Justiee Chandavarhar and Mr. Justice Aston. 

NIitiGAWA KOM HINGANGA'VDA MANTUR and OTHisBg (oBioirrAU 
Defeitdants), ArpEriiANts, V.; EAMARPA and foue oiaEBs: 
Pi.a’ntifps), Eespohdents.* 

Misjoinder of 'parties— No adverse interest as letween the parties— Limitation 
Act (JV of 18/ T), schedule II, article 119— Adoption-Suit to declare 
validity of adoption— Interference with adopted son, ‘nature of. 

Plaintiff 1, ilio daughter of Hingangavda, and plaintiff 2, the adopted son of 
Ningangavda, together brought a suit against the defendants to recover posses- 
sion of Niflgaugavda’s property. The right aUeged in plaintiff 1 was that she 
had been living with plaintiff 2, in the house of which possession had been 
given to the first defendant under a decree of the Mafmlatdafr. The plaint 
contained no averment asking for relief in favour of plaintiff 1 in tlie event of 
plaintiff 2’s adoption being found not proved. On an objection having been, 
raised as to misjoinder of parties, 
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tfa O' ' • Sill t , ^^8 Boi) bad, £oI^lBisjpindel^ci'',paTtieSJ, sin.ce plaiiitifE Ij,' 
bojond alleging in tlio plaint tliat sbe wus Kingangavda’s (.laughter, did not set 
lip her right to recoYer the property as Ningaiigavda's danglitor, hot ciainied .It 
lYitli plaintiir 2j on the ground that the latter was iNingangUTda’s son, and that 
she lived with him* 

v. MiulmiM C^) followed, and Lingammal v. OJdn-na (3) distin- 
guished. 

Article 119 of schedule II of the Limitation Act (XY of 1877) applies to a 
suit to obtain a declaration that an adoption is valid” ; and there are no words 
in it making it applicable to a suit for a declaration that an alleged adoption 
did take place. The article is, therefore, to beai^plied only where the question 
is not as to the but the validity of an adoption. The interference 

mentioned in the article as a condition of its application so as to bar the 
plaintiffs’ right altogether is obvious^ an interference which must amount to 
an absolute denial of the status of adoption held by a plaintiff and an uncoiicli- 
tional exclusion of him from the enjoyment of his rights in virtue of that 
status. The article can have no apiilication to a case where the facts suggest 
that the interference^ such as it was, was intended to have no greater effect 
than that of postponing the right of the adopted son to succeed as heir to the 
property of his adoptive father* 

Appeal from the*deeisioii of Eaghavendra Eamchandra Gangollb 
First Class Subordinate Judge, at Dh^rwar. 

Suit to obtain a declaration of title to certain j>roperty. 

The property in dispute belonged to one Ningangavda, who 
had two wives, Bharmawa and "Lingawa. By Bharmawa he 
had one daughter, Sangawa (plaintiff No. 1), Lingawa was 
childless* Sangawa had two sons, Maritamappa and Kurgodi- 
gavda. Of these, Maritamappa was adopted as a son by Ningan- 
gavda in 1875 j but the boy died in a few months after the 
adoption. Ningangavda then adopted Kurgodigavda in December, 
1877, who was then two years old. 

Miigangavda died on the 14th January, 1878, leaving behind 
him his daughter Sangawa and his widow Lingawa. Since this 
time forward the property was managed by Lingawa, who, on the 
23rd July, 1878, appointed Ningangavda Mantur (her own 
brother) as manager of the property* This Ningangavda Mantur 
continued to manage the property till his death in March, 1898. 
Lingawa . died on the 14th September, 1898* At her death, 
Ningawa (defendant 1), a widow , of Ningangavda Mantuib 
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afi^serfced title to the property, alleging that her son Ningangavda; 
(clefeiulaiit 2) was adopted by Lingwa on the Sth September, 
ISOS, a few days before the latte^^s death* 

In the month of December, 1898, Ningawa filed a possessory ; 
suit to recover possession of the family house, in the Court of the: 
Mainlatddr, under the provisions of Bombay Act III of 1876 : 
she obtained a decree in her favour and took possession of the 
house. 

In January, 1899, the plaintiff 1 (the daughter of Ningangavda) 
and plaintiff 2 (the adopted son of Ningangavda) filed a suit 
against the defendants to obtain a declaration of this title to the 
properties mentioned in the plaint, which were in their own 
possession, and an order setting aside the order made by the 
Mamlatdar and directing that possession of the said house bo 
delivered back to the plaintiffs. The plaint alleged that the 
adoption set up by defendant 1 was fictitious. 

To this suit, the co-widow of defendant 1 (defendant 3), and 
the second son of defendant 1 (defendant 4) were added as 
parties. 

; Defendants 1, 2 and 4 contended (iukr alia) that plaintiff 2 
was not the adopted son of Ningangavda ; that the suit was bad 
for misjoinder of parties ; that it was barred by limitation, and 
that defendant 2 was the adopted son of Ningangavda having 
been adopted by Lingawa with all necessary rites on the Sth 
SejDtember, 1898. 

The Subordinate J udge found that plaintiff 2 was the adopted 
son of Ningangavda, and that defendant 2 was not adopted. He 
also held that the suit was not bad for misjoinder of parties and 
that it was not barred by limitation. 

The defendants appealed to the High Court* 

.Bramo')t (with him 8. R. Bahliale), for the appellants (defend- 
ants) The first defect in the frame of the suit is the misjoinder 
.of parties* There are two plaintiffs, the adopted sob and Ms 
mother, the daughter of the last male holder. Their claims are 
inconsistent with each other. The daughter can only succeed if 
the adoption is held to be bad. Thus the parties that join as 
co-plaintiffs are,,|)erspns' who can never be allowed to join together ■' 
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Not only is tliex’e misjoinder of parties^ but also a inisjomder.of ' 
causes of action. Eor the daughter'^s cause of action arose after 
the death of the widow^ while that of the adopted son arose on 
his adoption. Such a course is not allowable. Section 26 of the 
Civil Procedure Code (Act XIV of 1882) allows a joinder of 
co-plaintifis only when they claim in respect of the same cause of 
action. This being the course^ the only way out of the difficulty 
is to follow the ruling in Lingammal v. QMnmS^^ This Court 
should therefore quash all previous proceedings, and send down 
the case for the parties to elect to go to Court in a properly 
framed suit. The case of Fahira^m v. Eidrapa is distin- 
guishable. In Haramoni Demi v. Han Chnni Cliowd'hry it is 
said that antagonistic claims should not be allowed to be joined 
in one suit. 

Bhamrao Yitlial^ for the respondents :~The cause of action in 
the present suit is the Mamlatdar^s decision : the rights of the 
different plaintiffs may be different^ but the cause of action is 
the same and if by way of a mere matter of caution other 
plaintiffs are joined in the suit, the suit would not be bad; see 
Bachuhai v, Shamji JadomjiS^^ There]again the case of Fakir cqia 
V. Budrapa is on all fours with the present. The daughter 
is willing to stand by the second plaintiff’s adoption and as this is 
a regular appeal, this Court should allow the plaintiffs to 'make 
a choice hero instead of sending down the case for that purpose. 
In Br. A. 112 of 1900 (unreported) such a course was allowed by 
Fulton and Crowe, J J. 

Branson-^ in reply : — The M4mlatd4ffs decision affected only a 
portion of the propertjq and therefore it cannot be the cause of 
action for the whole claim made in this suit. As to the amenad- 
^jnent proposed to be made here, it will be seen that in Lingammal 
v. Chimb % 0) that question was considered and given up as the 
Courts had not the power to allow such amendment. 

B* Bahhale^ then addressed the Court on the question of 
limitpition — ^^Ningangavda died on the I4th January, 1878* He 

'j, '' ; '■ 0'cisS2};^-ka^;-;2S3a'; ^ ^ : :■ . ■ '(3>,aS95) 22 Cal 833. ’ • ; 
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adopted tlie plaintiff 2 before his death. Ever since his acloj)tion^ 
the widow of Ningangavda has ignored the adoption and been in 
possession of the property in her own rights. These acts were 
adverse to the plaintiff 2^s rights commencing almost from the date 
of his adoption. The I plaintiff 2 ought to have brought a suit 
Avitliin six years from 1878 for a declaration of his rights or within 
twelve years of that date for possession of the property* But as 
the plaintiff* 2 was a minor at the time, he could not bring the 
suit then. He had^ therefore, three years from the date of attain- 
ing his majority to bring such a suit. He became a major in 
1893; and ought to have brought his suit before 1896. The 
present suit is in 1899, which is clearly beyond time. What- 
ever rights plaintiff 2 had became extinguished in 1899. 

SJimnrao Vithal, for the respondents Plaintiff 2 was not 
excluded by the widow of Ningangavda. He was educated and 
married with the family funds and continued to live in the same 
house. Therefore no bar of limitation can come in his way, 

Ohandavabkae, J.— The determination of the question whether 
the suit is bad for misjoinder of causes of action by reason of the 
fact that plaintiff No. 1 is suingias the daughter of Ningangavda 
and plaintiff No. 2 as his adopted son and that the title of the 
one is inconsistent with and antagonistic to that of the other 
would have been essential had plaintiff* No. 1 not accepted 
plaintiff No. 2^s adoption in the plaint but set up her own right 
to the property in dispute as the heir of Ningangavda in oppo- 
sition to plaintiff No. 2^s right. It is true that at the end of 
paragraph 11 of the plaint it is alleged that both the plaintiffs 
are owners and that in paragraph 12 the prayer is for a declara- 
tioi>of the owmership of the plaintiffs as against the defendants. 
But there is no allegation in the plaint asking for relief in favour 
of plaintiff No. 1 in the event of plaintiff* No. 2's adoption being 
found not proved. The right alleged in plaintiff No. 1 in para- 
g’raph S and repeated in some of the other paragraphs- of ' the 
'plaint is' that she has been living with plaintiff No. 2. Paragraph'' 
'4 states that when Ningangavda 'died, plaintiff No. 2 was a minor:' 
and the management oi kia house and affairs was carried on by ' 
Ningangavda^'s wrdpw*;,- In^paragraph 7 the allegation is'thatfho 
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defendants took possession of the konsev mider'^a 
decree fraudulently obtained ■■during' plaintiff' 'l?o. abseiicC'r'.: 
Heading the plaint as a wliole^ ^ we take it as one brought 
substantially to vindicate plaintiff No. S's adoption and plaintiff 
No. 1 is joined because she resided with plaintiff No. 2 in the 
lioiise^ which is one of the properties claimed and from which 
both the plaintiffs were dispossessed by the defendants under a 
Mamlatddr's order. She claims under rather than in opposition 
to plaintiff No. 2. The suit^ therefore^ falls wdthin the principle 
of the ruling of this Court in Fakirajm v. Pvudnipa^^'^ by which 
we are bound and wdiere it was said : — Both the plaiiitifls 
are jointly interested in disproving the alleged title of defendant 
No. 1 and in 'proving Irappa^s exclusive title. As they hoth 
assert the adoption^, their interests are in no way antagonistic 
and the suit is not bad because both their names appear on the 
record/-^ That the suit is one brought by both the plaintiffs to 
establish plaintiff No. 2is adoption is clear also from the fact 
that whereas the Subordinate Judge has passed a decree directing 
the defendants to deliver possession to plaintiff No^ 2, plaintiff 
No. 1 has not preferred any a|)peal from it in assertion of her 
right as Ningangavda^s daughter^ asking this Court that if it 
should;, in the appeal preferred by the defendants^ hold plaintiff 
No. 2^s adoption not proved^ it should consider her right as heir 
to Ningangavda and pass a decree inNier favour. That shows 
that she has all along intended to stand or fall by plaintiff No. 2^s 
adoption. In Mngammal y. plaintiff claimed 

as one of the widows of the deceased and the second plaintiff as his 
adopted son and the decision went on the ground that the claim 
of the first plaintiff assumed there was no adoption. But in the 
present ease^ beyond alleging in the plaint that she is Ningan« 
gavcla's daughter^ plaintiff No. 1 does not set up her right to 
recover the property as his daughter, but claims it with plaintiff 
No. 2 on the ground that the latter is Ningangavda'^s son and 
' tliat she lived with him and was dispossesvsed with him by the 
: defendants under a I'Mmlatdar^s order. We think, therefore, 
that the principle, of the Madras ruling does not apply and the 
suit is not bad for misjoinder* 

(18911 Id 230.: 
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[His Lordship after,. discussing the, evidence and holding that 
the adoption of plaintiff No « 2 was proved continued.] 

The question of limitation raised in this appeal now requires 
consideration. It was argued that the claim was barred either 
under article 119 or article 144 of schedule 2 of the Limitation 
Act — under article 119 because^ it was contended^ Lingava by 
setting up her right as heir to Lingangavda in 1878 must be 
taken to have interfered with the rights of plaintiff No. 2 as his 
adopted son and ordinarily the claim would have become barred 
in 1884^ but as plaintiff No. 2 was a minor ho had three years to 
sue from the time he arrived at the age of majority. He arrived 
at that age in 1891 and the contention is that the suit^ 
which ought to have been brought at least in 1394, is barred^ 
having been brought in 1899* And equally, it was said, the 
claim would be barred if the twelve years’ period of limitation 
were applied to the case under article 144. As to article 119 it is 
to be remarked that it applies to a suit to obtain a declaration 
that an adoption is valid ; and there are no words in it making it 
applicable to a suit for a declaration that an alleged adoption 
did take place. The omission of such words from the article 
in question is significant all the more because under 
article 118 a suit may be brought to obtain a declaration 
that an - alleged adoption is invalid or never in fact took 
place. It is a legitimate inference to draw from the differ- 
ence in the phraseology of the |two articles that article 119 
is to be applied only where the question is not as to the fachim 
but the validity of an adoption. But assuming that article 119 
applies in either case, under it the question would be whether 
what occurred in and as a consequence of the heirship inquiry 
amounted to an interference with the rights of plaintiff No. 2 as 
the adopted son of JMingangavda. It is true that Lingava^ the 
widow of Ningangavda, ignored in the heirship inquiry?' the aclop-* 
tion of plaintiff No. 2 and set up her own right, but on the other 
hand plaintiff* No. 2 lived with her and was brought up and treat- 
ed by her as her adopted son. From that finding it follows that 
there' was' no such interference with plaintiff No. 2’s rights as'tO' 
bar his title to recover the property at any rate on the death of 
Lingava. Whether he could have succeeded in the present suit 
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aadV^been^'Saed is; aiaofclier /question,;. .slie ' 
iiad certainly held the property as the' widow of Ningangavda to 
the exclusion of her adopted son plaintiff No, 2, as if her right 
was superior to his ; but her action and conduct till 1898 were 
not such as to exclude the plaintiff No. 2 absolutely and as against 
all; from his right to claim the property as her adopted son at any 
time. It was only in 1898 that she expressly and completely 
lepudiated plaintiff No* 2^s adoption and that indeed might 
give a cause of action to plaintiff* No. 2 under article 119 so as 
to bar his right absolutely not only as against Liogava but as 
against the present defendants and all others claiming to be 
Ningangavda^s heirs. But the events which happened till tiien 
prove no more than that Lingava held the property in lier own 
right as widow subject to plaintiff No. 2’s right to succeed her on 
her death as her adopted son. In that vie^v of the case^ wdiicli; 
w^e think; is the only reasonable view suggested by the facts 
which the Subordinate Judge has found and in v/hich we concur; 
plaintiff No. 2^s claim as against the present defendant is not 
barred either under article 119 or article 144 of the Limitation 
Act. The interference mentioned in article 119 as a condition 
of the application of that section so as to bar a plaintiff^s 
rights altogether is obviously an interference which must amount 
to an absolute denial of the status of adoption held by the plaintiff 
and an unconditional exclusion of him from the enjoyment of his 
rights in virtue of that status. The article can have no applica- 
tion to a case where the facts suggest that the interference, such 
as it wms, was intended to have no greater effect than that of 
postponing the right of the adopted son to succeed as heir to the 
property oi his adoptive father. Further; upon the finding that 
plaintiff No. 2 lived 'with Lingava throughout; mid was brought 
up by her as her adopted soil; we must hold that he participated 
in the profits in that character and was not so excluded by 
Lingava as to make her possession adverse to him at any time ; 
see liadliamoni Dehi v. The Colledov oj KhuhiaS^'^ 

to ■deal;with';th.e:..questiom/rM^ 
as to the ownership of certain properties and concluded^ 


(1) (1900) n. K 27 L A. 136, 
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aiiieiid tlie.decree -of tlie-, Siilwxiinate ' Judge 
;tIi:e":Wor,d:s excep.l). Eevisioii '.Survey: Nos. 44 .:and 14.9 both' situate 
'at,.:..Eaila(l'i^' ...after the "words' the-.. ''entire ''properties .specified , jii. 
the, p'lamt,^^ and before tlie..'V7ords .^^^'todhe,,- 
decr.ee'^ stand's confirmed, in ''..other '.respects. . 'Appellants' to,; pay,:'t0 
the respondents the costs of this appeal. 


APPELLATE CIVIL, 


Before Jdr» Jitstice' C7iandam4^lar and- Mr. Justice JMou> ■■ 

JSEWAR LINC-IO DESAI (ormixAL Px-aiNTirr), Appei-laxt, GOFAL 

ellYAJI DESAI AND o^riEEs (oEiGiXAL Depekdaxts), Lespoxdexts.'^' 

Transfer of Fnrperhj Aet {lY of 1882)^ section 98 — EederdptlOii-dccree — 

JFailure to mone^p on date ficced-^Cotirfs poioer to enlarge time for 
■ 'pngment, ■' 

. The failure to pay money on or before the date mentioned in tlie redemplion.-;.. 
.decree do os not ahsolately bar tlie'To.ortgagor s riglit.to obtain possession o.f.tIio 
mortgagod property ; since, tbe Cctif fc niay, under section 93 o£ the Transfer 
Cl Pro])e}*t.y Act (IV of 18S2) npon good cause shown, enlarge tho tiino for 
l^ayjneTit upon rsncli terms as it ihuiks .lit. 

The plaintiff vdihln three years of the date of the decree produced in Court 
the decretal amount and prayed for possession of the mortgaged imoporty. 

Mc/f sneli an application could he treated as Oiie for enhirgoment of time 
'Under section 93 of tho Transfer of Property Aet, 

Second appeal from the decisiori of R. Kiiigbig District eTodge' 
01 I3hdrwAi% reversing the order passed by V* D. Joglekar^^ 
-Subordinate Judge;, at Hubli. 

The plaintiff obtained a decree on the 30tli November; 1898, to 
redeem' a mortgage on payment of certain amount on or before 
the SBrd Alarcb; 1899 , and obtain possession of the mortgaged 
property from the defendant; the mortgagee. The plaintiff failed 
to redeem the mortgage on or before the date fixed. The inort* 
gagee also did not obtain an order from the Court declaring 
that tho right of tho mortgagor to redeem the mortgage was 
extinguished and the decree contained no provision to that effecti 


Second Appeal No. 2-il of 1902, 
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from.; the:, date of f lie; 

decree^ the plaintiff produced in Conrt the amount mentioned in 
;;,t!ie:;;d^eree^L;'an:d;::prayed;; for 'p'G,3sessiohio£;th^ 

It was contended by tlie defendant that the plaintiff had no 
;vpigl:it;;fp;;rede;em;.'after:;the,,,date,ffxed: tlie^decreev;;;; 

The 'Subordinate Judge; decided ‘^■tliat the plaintiff, has,a;ndglit' 
to obtain possession of the land and tlie amount paid in Court 
should be paid to the mortgagee as ordered by the decreed'’ 

This order was^ on appeab, reversed by the District J iidgo on 
,::the::fol,Iowing considerations 

TIig orJor of tlio lo^vor Conrt is inconsistent with the terras of the decrcOj 
wliich. binds plaintiff to perform a certain act by a certain date if lie wishes to 
;,;b:eneFit,tl\y,ht 'The efTeet of the order is to render the entry cf the date ia ..'the ,; 
'deeret'wliplIji.siipai’fliKn^^^ s,nd.,.meantngiess,:. .If p’aintiix wisliedfforaii oxtenidoa 
of the timo for payment ho shonld have applied under section 68 of the Transfer 
,.pf;'Bi‘operiy Act. , The nilings in, MaruU:v» . Mrishna\ (l Bom,' L. B'.'Siy'fnd ' 
\Wm^({;ga7tY.\Aia4idram '(I. L. E. 16 Bom. 480) have no ■application 
,'pi*es: 0 nt eas'0,,' irsasmiich as they r-sfei- to-- decrees . which did not - .fix ;aiiy',,,specdS-iv^: 
;;datoi'f dr,,,; payment.-' On„;tl 20 - other hand, 'Murlidkar Y^ Parashamm; (2;Boia-.;' 
L. R. 6<i3) is eoncliisivo in. such a case as the present, remark on page 

High Court. - ■ 

■:: ■' -■.■(?.■ Sv MnlguonPar, for . the appellant ■ '(plaintiff) 

teiitioii is that we should behallowed-to- redeem' the. iiioid-gaged-' 

property on, the grounds -that we - produced'. ;the;.,decre.ta]';'AiuQ;ii!it-- 

.not-V obtain: Van';, ',Qrdef';ab$oltt 

pi;;;th.b^^;pIaii3£:i'fF^^ ;f ailiire' -to p'ay -within dhe'' ' appointed ; time.;, T.he,-.;,„' 
d:Q\Vet"iSppe Court refused to allow, us; to' do-'so, on the ground; ''. 
:tli-at w.e failed to pay wi,thia .the. appointed time' in , tlie dec-reo'' :; '. 
,aiid t-.h-at, if.- we so required we 'should -have 'applied for an '■.'cvsieii**,;,,; 
sion of time. The ilrst ground 'is answered by reference to the 
last paragraph of section 93 of the-.Tran.sf'er;;of Property 
of 18S2) ; see.; also Munimm vV BcJmji yV-Gdi-t/Mg';;; 

^ftllM^',.S'-;'Wd '■ ■-;V;Tlie;,:doW-er;.;:-^ppp^^^ 

Court should have treated our present application as one for 
;||;ldhdihg.;;;thedtim8;''-'appQiht.ednn:-tb:e,'-decre^ -■-',;■ '''h'^;dV,t;;;;h'^ 


m (1899) 24 Bom. 800. 
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[ChanbavAEKAK^ referred to Mango w BhomshettiS^'^J 

The case of Mmiiihar. Y^'M:arBharam'<’^'^-iB'Moh against our' coe- 
tentioa : tlioiigli it is difficult to understand the remark of 
..Fiiltoii^j/J^a in that casey' where. his Lo.ixlship says :/^Had■ he 
mit of' possession he would douhtie'ss have lost, his right to recover 
possession when the time expired/’ There is no warrant for the 
remark in sections 92 and 93 of the Transfer of Property Act (IV of 
lQ%'l)—vide also Naragan v. Anandram^^^ MaruH v. KrisIinaJA^ 

S, T. Bhaniarhar^ for the respondent (defendant) : — The law is 
dearly laid down in Mahaiil Ishwargar v. GJiuclasama ManalhaiS^^'^ 

The mortgagor should have redeemed within the time 
appointed. The decree did not contain a default clause and 
therefore it wa^s not necessary to obtain an order absolute. 

G\ M'lihjaonkar^ in reply : — The decision in Ilaliant Is/aoar^ 
gar v. Chidasama Alanahhai represents the law as it stood 
before; the introduction .of the Transfer of Property 'Aetv:,(IV;bP; 
18:82) in.: Bo.m bay. ■ . ' : 

V ■ Oh.an.davaekak^ J. : — In this case we have already. ^held'OElhA’: 
record before us that respondent I liaving died^ the cause of 
action survives to the other respondents who are alive. 

The appeal has accordingly been heard on the merits. 

W'e do not agree with the District Judge’s view that becaatse- 
thO' plain ti'ff failed to pay the amount of the decree to the 
; ’defendants' within the period fixed therein^ he has lost his right.' 
to obtain possession on the payment of the redemption-money 
after that period. The District Judge has overlooked the proviso 
to section 93 of the Transfer of Property Act^ which says : '''' The- 
Court may upon good cause being shown and upon such terms^ if 
any, as it thinks fit from time to time postpone the day fixed 
under section 92 for payment to the defendant/’ 

The Subordinate Judge allowed the darJcIiast to proceed. 
The question which ought to have been considered in this 
iarlchasl is whether good cause was shown by the plaintiff for 
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'''eala%iiig;tlie. tim fixed in the decree, and whether, if tim.e ought 
to be enlargedj the plaintifi’ ought to be put on any terms. The 
plaintiff; it is true, did not make any; application' expressly ' for 
an enlargement of the time ; but following Bango Y. 'Bhom8heUi'^'^'> 
¥/e think his present application may well be treated as one 
made for such enlargement to be followed by an order for the 
execution of the decree. The clarhkaBt ought to be dealt witli 
from that point of view, and the Appellate Judge should consider, 
after taking or directing to be taken by the Subordinate Judge, 
such evidence as the parties may adduce, firstly whether there is 
good cause shown for enlarging the time fixed by the decree, and 
then, if he is of opinion that it should be enlarged, whether the 
plaintiff ought to be put on any terms. 

We reverse the decree of the lower Appellate Court and 
remand the darkhast for disposal with reference to the remarks 
made above. 

Costs to follow result. 

Decree reversed, Darkkast remanded* 
a) (1901) 26 Bom. 121. 


APPELLATE CIVIL, 


Br/ore Sir i. IT. Jenlnns^ ICCJ.M, Chief Justice, and Iln Jmtice Aston. 

The SEOBETAEY of STATE foe IISTBIA m COUETCIL (original 
Plaintiff), Appellant, v. BALVAISTT GAhTESH OZE (original 
.Befenb ant);,. IlnspoNDENT^^ 

Bomhag Irrigation Act (Bom, Act VII of 1879), sections 3, snh-secUon (2), o, 
8, 28, 27, 28 0-) — Ndld — Water-course — Canal — IrrlgcUion Department — 
Might to control water or to obstruct the use thereof — Riparian Proprietor — 
Enjogment and benefit of waterStriot constritction of statutes enoroiBliing 
on ilie rights of svhjecis. 

The defendant was in possession of a plot of land, Sarvey No. 13, and a rMld, 
tliat is, a water-course, ran past that plot of land. Tiio ndlii was crossed at a 
''Appeal Ho. 8G of 1002. 


(1) Sections 3, snb-seetioa (2), 5, 8, 23, 27, 28 of the Bombay Imgation Act (Bern. 
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eoasiderable. distance to tli0 north of the defendant's, land hy ^ a . (lomnime.nt. 
Irrigation C-anal. The water flowing in the iidkt was derived from two sources : 
(1) from tlie min water from the hills and catchment area of the ncUd, and (2) 
from percolation of water or waste from the (jiinaL Apa,rt from abnormal 
I'lerlods of drought, the second of the two sources was perennlaltTnd the more 


or context,— 

(1) canal 'Mticludcs 

(a) all canals, channels, pipes and reservoirs constructed, maintained 
or controlled by Government for the supply or storage of water ; 

{h) all w orks, embankments, structures, and supply and escape channels 
connected -with such canals, channels, pipes or reservoirs, and 
ail roads constructed for the purpose of facilitating the con- 
struction or maintenance of such canals, channels, pipes or reservoirs j 
(^*) all •water-courses, drainage-'works and llood-emhankments as heroin-* 
after respectively defined ; 

{d) any part of a river, stream, lake, natural collection of water, or natural 
drainage channel, to which the Governor in Council may apply tho 
in'ovisions of section 5 or of which the water has been applied or 
used before the passing of this Act for the purpose of any existing 
canal ,* 

{<?) all land belonging to Government which is situate on a bank of anj?' 
canal as hereinbefore defined, and which has been appropriated, 
under the orders of Government, for the purposes of such canal. 

(2) water-course ” means any cbaunel or pipe not maintained at the cost 
of Govornment, which is supplied with water from a canal, and incl ndes 
all subsidiary works connected with any such channel oi* pipe, except the 
sluice or outlet through which water is supplied from a canal to such 
channel or pipe, 

5, Whenever it appears expedient to the Governor in Council that the water of 
any river or stream flowing in a natural channel, or of any kke, or any other natural 
collection of still water should be applied or used by the Government for th(3 purpose 
of any existing or projected canal. 

The Governor in Council may, by notification in the Idoniha-y G^omrumerd (d^axelk^ 
declare that tho said water will be so apj^lied or used after a day to be named in the 
said notification, not being earlier than three months from the date thereof, 

8. Any canal oflEicer duly empowered in this behalf and any person acting under 
the general or special order of any such canal officer may enter upon any land, build- 
ing, or water-coorse, on account of which any w^atex-rate is chargeable, for 
the purpose of inspecting or regulating the use of the water supplied, or of measuring 
the land irrigated thereby or chargeable with a water-rate, and of doing all things 
necessary for the proper regulation and management of the canal from wdiich such 
water is supplied, 

2S, On receipt of, any such application the canal officer shall serve notice on the 
owner to show cause -why such authority should not foe granted, or such declaration 
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imporiiant o£ the two. Before tiie canal was made there was a surface flow in a 
portion of th-e ndld and this flow lasted through the rains and for a portion oi 
the cold v/eatlier and there was no flow after December. For seven hundred 
yards below the point of contact of the canal and the ndld, the ndld was nor- 
mally dry and gravelly for many months, but at a point some seven hundred 
yards lower dowui the canal there was a spring and thence down\vards there was 
a porcniiial slream. The nuM, however, throughout the rainy’* months held a 
fair body of water. In the year 1897, the Irrigation Department put a dam 
across the ndld and thereby infringed the defendant’s riparian rights. The 
defendant thereupon brought a summary suit against the Executive Engineer 
for Irrigation and bis subordinates in the Court of the Mamlatdar of Haveli for 
the removal of the dam and obtained a decree in his favour. Thereupon, the 
Secretary of State for India, as plaintiff, bx’ouglit tlie present suit against the 
defendant praying that his right to control the water in the water-course 
(ndld) in suit and to obstruct the use of such water therein by the defendant 


should nob be made and, if no objection he raised, or if any objection be raised and be 
found insuflicient or invalid, shall, subject to the approval of the Collector, either 
authorize the applicant to use the water- course , or declare him to be a joint owner 
thereof on such conditions as to the payment of compensation or rent or otherwise as 
may appear to him equitable. 

27. Every person desiring to have a supply of water from a canal shall submit a 
written application to that effect to a canal officer duly empowered to receive such 
applications, in such form as shall from time to time be prescribed by Government 
in this behalf. 

If the application be for a supply of water to be used for purposes other than thosse 
of irrigation, the canal ofRccr may, with the sanction of Governineut, give permission 
for water to be taheu for such purposes under such special conditions and rcstiictions 
as to the limifeation, cojitrol and measurement of the supply as he shall be empowered 
by’' Government to impose in each case, 

28. The supply of water to any water-course or to any person who is ontitled to 
sue sui)ply shall not be stopped except — 

{a) Whenever and so long as it is necessary to stop such supply for the purpose 
of executing any work ordered by competent authority j 
{b] whenever and so long as any waler-coursc by which such supply is received 
is not maintained in such repair as to prevent the wasteful escape of water 
therefrom ; 

(c) wbenover and so long as it is necessary to do so in order to supply in rotation 
the legitimate demands of other persons entitled to water ; 

, .. (4) whenever and so long as it may be necessary to do so in order to prevent the 
wastage or ■misuse of water ; 

within periods fixed from tinie to time by a canal officer duly empowered in 


this behalf, of which due notice shall be given. 
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stibject to the conclilioiis imposed by tlie .Bombay Irrigation Act (Bom » Act 
VII of 1870) slioiiM be declared* Tlie/Hrst Court rejected tlie suit. ' . Tbe plair-, 
tiff Iia ring appealed, 

Held, confiniiiiig the decide, that the wator-cotirse with which the derendaiil, 
wns concerned was a stream as that word is legally understood. It was a 
natural channel and not one constructed under the provisions of the Bombay 
Irrigation Act. It was not in direct conimunicatioii with the canal ; there was 
no agreement, for the supply of water under the Act and such water (if any) as 
found its way from the canal into it, came there by parcolatioii. The defendant 
got the %vater from the canal, not because he was entitled to it, but because it 
came to him, and it would be open to the canal authorities to take such 
measures as would prevent the percolation. 

As defendant had the right of a riparian proprietor to the usufructuary 
interest in the water inthe which was inoideiital to the possessioii of the 

adjacent soil, it followed that, whatever might bo the nature of the tenancy, he 
as the occupant of the land abutting on the stream, and not the Government, 
was entitled to the enjoyment and benedt of the water as it flowed past. 

A natural stream, though its flow of water be in jmrt derived by percolation 
from a canal, is not a canal until the Governor in Council has applied to it the 
provisions of section 5 of the Bombay Irrigation Act. 

Statutes which encroach on the rights of subjects whether as regards person 
or property must receive a strict construction. 

Appeal from the decision of E. 0. 0. Beaman, District Judge 
of Poona, in original suit No. 1 of 1901. 

Suit for a declaration of right to control water in a ncild 
(water-course) and to obstruct the use of water therein by the 
defendant. 

The plaintiff alleged that— In the second half of the 24th mile 
of the Mutha Right Bank Canal in the Poona District, a nrUd 
crossed the canal and was taken under it by a culvert. After 
crossing the canal iliQ nild passed through the lands of village 
Loni Kalbhar in Haveli Taluka. The canal came into operation 
in. this ''part 'of the district about .the, year 1877. Since then 
leakage water of the canal and of the distributary channels found 
its way into the mild and the supply in the ndld had become 
perennial and was utilized for irrigation. Low earthen darns ; 
were erected across the ndld to divert the stream for irrigation. 

One Narayaii ,Shankai: Javeri had been irrigating his field, ; 
Survey No. 17, for^ a long time in this way and twenty other' 
cultivators had used the leakage at some time or other and paid ; 
water rates to the Irrigation Department. ' ^ 
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The mild in dispute had a drainage area of T| square milesy of 
which only about half a mile was above' the' 'canal. Except diiriiig 
and for a few days after actual rainfall there, was, no natural flovf 
ill the udld. The nald bed was usually dry above the canal^ but 
there ^vas a constant supply in the bed below the canal and its 
irrigation distributaries. The ndld was a water-course within 
the meaning' of section 3, clause (2)^ of the Irrigation Act (Bom- 
bay Act T II of 1879), 

In 1891 the defendant acquired Survey No« 13 which was next 
to the abovementioned Survey No. 17 lower down the w^ater- 
course which ran through it (Survey No. 13) also. 

On the Srd June^ 1897, the defendant obtained a decree in the 
Court of the Mamlatclar of Haveli against the said Narayan 
Shankar Javeri, owner of Survey No, 17, for the removal of a 
clam put by him across the said ndld and tlie said dam was 
accordingly removed by the village officers. Thereupoiij in June 
1897, an earthen dam was erected under the order of Mr. 
LeQuesne, who was Executive Engineer for Irrigation at the 
time. This was done to give water to the said Narayan Shankar 
Javeri, who had applied for water, and to prevent the watei" 
going clown to the defendant, who had not so applied and who 
was not willing to pay -water-rate. 

The defendant then instituted a summary suit, No. 5 of 1898, 


in the Court of the Mamlatdar of Haveli against the Executive 


Engineer for 


Irrigation and liis tiireo subordinates for the 
removal of the dam. The Mdmlatd^r decided the suit against 
the Irrigation Department on the SSiid July, 1899. 

The plaintiff contended that the defendant (plaintiff before the 
Mamlatchtr) had no right to the user referred to in the order 
passed in the summary suit, that the water of which the defend- 
ant claimed the user was water derived by surface flow through 
the ndld, by percolation or leakage from the canal, and that the 
defendant was neither duly authorized to use the ndld as a 
water-course, nor entitled as of right and without any applica- 
tion, to a supply of water under the Act, that the ndld being 
supplied with water from the canal, thereby became a water- 
course within the meaning of sub-section (2) of section 3 of the 
Bombay Irrigation Act^ o! 1879 and .was mcludcd within the' 
definition of ' . a nanal } 'under /claksa . (d) " of , sub-section 1 ; of 
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seetJoa S, tbaPtbo 'Canal -officer, had, therefore^, powr to do all: 
■ for: the' proper regulation and niaiiagenient,, 

•thereof iiiider section 8 oP tRe. Act^ .and under section SS of tlic .., 
.'.Acd Av.as.' o 'Stop the supply to , the defendant under; 

clause (r) of that section in order to supply the legitimate 
demands of those entitled to receive water for their lauds and that 
the cause of action accrued on the 22nd July, 1899, the date of 
the Mamlatclarts decision in the summary suit. 

The plaintiff prayed that-~(^) His right to control the water 
in the said water-course and to obstruct the use of such water by 
the defendant, except under conditions imposed by the Bombay 
Irrigation Act, 1879, should be declared: (5) the cost of the suit 
might be awa^rded to the plaintiff; and {c) all orders necessary 
for granting adequate relief and for doing full justice might bo 
passed. 

The defendant contended that— (1) The suit could not lie in 
the form it was brought. (2) The suit was barred by section 42 
of the Specific Relief Act (I of 1877). (3) The plaintiff was not 

entitled to the relief he claimed unless and until the Mamlatdar^s 
order in the summary suit was set aside. (4) Survey No. 13 
at Loni Ealbhar belonged to him (defendant). On the 27th July, 
1891, the said survey number was transferred to him by the 
Forest Department in exchange of Survey No. o5 with all 
rights of ownership over the land, trees and vrells, water-courses, 
Src., comprised within the boundaries of the said Survey No. 13. 
(5) Through the said Survey No. 13 there ran a which took 
its rise in the hills to the south of Loni and after flowing through 
several fields ultimately discharged itself into the Mutha Mula 
river. (6) The Mutha canal crossed the ndld at the distance of 
over a mile from the said Survey No. 13. (7) The said udld 

was a natural stream and had been in existence from time im- 
memorial. The water of the said ndld was a natural spring water 
and was not derived by leakage or percolation from the irrigation 
canal or its distributaries by surface flow or otherwise. (8) The 
said ndld was not a water-course or a canal ” as defined by 
section 3 of the Bombay Irrigation Act and the Irrigation 
authorities had no right to regulate or stop its water-supply under - 
section 8 or. 28 of the Act*! ; (9) The defendant was the ownei^ of 
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: ; as it. .passed' through his lanxl and.^’^as, .entitled 
:;,;^':.,to:,;the;:hs0:an ; of the, water of the .'.without': .ob- 

struction by the plaintiff' or his subordinates. (10) Even assuiiiiiig 
that any water flowed into the said 'iidld by leatage or percolation 
from the main canal or its distributaries, the irrigation authorities 
had no right to follow it up and claim it as their own. (11) There 
had been a dispute for many years between the defendant and the 
Irrigation Department about the use of the water of the said 
ndkL The question "was pending the consideration of the 
Revenue authorities. The suit, therefore, could not lie until the 
defendant s appeal from the order of the Revenue Commissionei;, 
Central Division, No. R-8906 of 1&95, dated the 23rd September, 
18S5, was finally decided bj?” Government. (12) On the IStli July, 
1896, Mr* H. T. Ornmanney, Collector of Poona, after a careful 
investigation held that the Irrigation Department had no right 
to claim any leakage or percolation rates from the defendant for 
the use of the water of the ndld. On the 10th April, 1899, the 
High Court of Bombay decided (see 23 Bom. 761) that the 
Irrigation Department had no right to obstruct the defend- 
ant in using the water of the ncUd by erecting a dam across the 
bed of the stream. Notwithstanding these decisions the present 
suit was filed without any cause of action. It should, therefore, 
bo dismissed with costs. 

The Judge found that the suit was defective by reason of the 
plaintiff not having asked for an injunction under section 42 of 
the Specific Relief Act (I of 1877) to stop the defendantbs use of 
the water in question or to set aside the Mamiatddrbs order, that 
the ndM in dispute was not a wmter-course or canal as defined 
ill section 3 of the Bombay Irrigation Act, that the plaintiff 
was not estopped from disputing the defendant's right to the use 
, of the water in question by reason of any transfer by Government 
to defendant of any right in Survey No. 13, that the suit was not 
premature by reason of the defendant having made an appeal to 

daterl the /23rd September, 1895, that 'the plaintiff had not 
proved his right to control the w^ater of the ndld in suit and to 
obstruct the use of such water by the defendant except under the 
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The Judge having dismissed the/snit^tlie plaintiff preferred 

":':appeaL'r}^ ^ 

SeoM (Advocate General with' ltdo BaMiur F» Kirltlca}\ 
Govermnent Pleader) for' the appellant (plaintiff). 

Maihe^ (with (?. S, Rdo) for the respondent (defendant). 

Jenkins^ C. J. The plaintiff by this suit prays that liis riglit 
to control the \\^ater in the water-course mentioned in his' plaint^ 
and to obstruct the use of the water therein by the defendant 
except iimler the conditions imposed by the Bombay Irrigation 
Aetj'T879/.sIiould be declared*- The , defendant' is in^poss^ssidn't)^' 
'■■',of:-;Survey' -No. '13 in the village of' Loni'.Kalbhardn the; Havelb/'r/v 
Taluka of the Poona District^ and the water-course is a ndld that 
runs past that plot of land. One of the questions in the suit is 
wdiether the mild is a canal within the meaning of the Bombay 
Irrigation Act of 1879^ for if not^ then plaintiff is not entitled to 
the declaration sought in this suit. The ndld is crossed at a 
considerable distance to the north of this survey number bj^ the 
Mutha Right Bank Canal, which is a Government irrigation 
canal, On the ndld and between the canal and Survey No. 13 is 
'bS'urvey No. 17, which is..in'"the occupation:' of''Narayan':;''S'hahfe 
Jawerb a cultivator, who, for the purpose of irrigating his field, 
erected a dam in the ndld. On the 3rd of J une, 1897, the defendant 
obtained a decree in the Court of the Mdmlatdiir of Haveli against 
Narayan for the removal of this dam, and the dam was accordingly 
removed b}^ the village officers. In the same month an earthen 
:.Ran:i';' was: erected under the-order of /Mr..LeQuesne,: the,;E:Xechtitf);'^ 
Engineer for Irrigation at that time. The defendant Balwant 
thereupon instituted another suit in the Court of the Mamlatddr 
:'o£ Haveli, this time against the Executive Engineer for Irriga- 
tion and , his- three subordinates,' for the' removal of the dain. ^ 
The Mamlatddr decided against the, Irrigation 'Department ' 
;tlie22nd of July, 1899* , 'Hence it is, that/ the: pres:ent ;;suit;;:d^ 
::brought. The District :ffudge ■ of Poona .-lias -decided':::in:'|||p^^^^^^^^^^^ 
defendant's, favour, - and dismissed- the ;;s.uife.;:..:.:''':;The/: 'Seereto 
of State has appeale'd to this Court, urging (amongst other , , J : 
things) that the Court below erred in holding that the ndld 
:iib;,q'iestipn;ds/,hQt'::a::::#ater-course/ within )tli'e : m'^ 
of the Bombay Trrigation Act of 1879. The essential facts '' 
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the ease have been ascertained by two Oommissioriers appointed 
by consent of the parties^ and from their report it appears that 
the water Ibwinp; in the nitUX Is derived from two soiirees : (1) 
from imin water from the hills and catclimeiifc areni ot tlie 
.and (2). .froiri percolation 'water or waste from .the ctiiiah '.Apart 
rfroiii abiiormal periods of 'droiiglit^ the second of the two 'sources is, 
l^ereiinial'aiid, the more important of the two. The CoiiiiJiis'sioiierS'^: 
however^ : are of opinion" that ^Hliera was A surface llowh in, the 

■ portion of the fidehi under consideration^ before the ■ canal , was ^ 
inade^ that this how lasted tliroiigli the rains and for a |:)ortioii 
Tht the' cold weath^ and that there was no flow after Decernbeio 

' ThiS' certainly small and not , considered sufficient lor, 

,,irrigatioll^ill those days. It may have been^ and certainly did 
.notv'exceeclj,^ noU or about- one-fourth cubic foot per second 
in^ the:/ ivdiis^',,tw .or., about, one-third cubic foot per second 

in the month of October^, and- one or about one-sisteeiitli. 
cubic foot in the month of December/^ . 

;i5®,i|ds;bnly,','h^^^ found',. ^^-t,hat..,this; 

®;;fill#eMsted;;^^lGng',;^ that: the canal -crosses- It': 

:,/nearlya.mile'^ the place’ where 'this dispute lias arise,n ;- that 

■ for seven hundred yards below' the point of contact the 'mild is 
normally dry and gravelly for many months, but that at a point 
some seven liundicd yards' lower clown than the canal there is a 
spring, and that thence downwards there is a perennial vsfcreara ; 
that quite apart and independent from that, the ndld does through- 
O'Ut -the' rainy moiitlis .hold a fair body of water, and that it may 
be justly regarded as a source of water-supply as late as the end 
of November at leaKstd^ These then are the facts on which 
this ease must be determined^" 

' ' Now it is clear that, apart from the Act under consideration 
'the defendant has the right 'of a riparian proprietor to the 
iisufructuaiy interest in the water, which m incident to the 
possession of the adjacent 'Soil, and it'follows that, whatever may ' 
be. the natoo of the. tenancy 'he, "as; the occupant of the land abut- 
ting' oh tliehtream, 'and hot tlia, Grovernment, m entitled to the 
xmjhymeiit® and'; benefit ofhhe'.'water as it Sows past : The Imi 
Amstmii OoikeUf;^/ Mmk V* 
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But the deieiidant's riparian right has been infringed : so the 
only question is, whether that infringement is justified by the 
Act. It is a well established rule of construction that statutes 
•which encroach on the rights of the subjects^ whether as regards 
person or property^ must receive a strict construction^ and so in 
Marrofl w 'irorskqA^‘> we find the Lord Chief Justice Cockbiim 
says : I liave always understood according to the course adhered 
to by the Legislature^ and according to the canon of construction 
in cases of this kind, that when the rights of individuals are to 
be interfered with, it is done by express enactment coupled with 
the provision giving compensation to those persons whose rights 
are to be interfered with/’ So again in the Mdropoli/hm A%ylmi 
District V. it is said by Lord Blackburns ‘'‘’It is clear 

tliat the burden lies on tliose who seek to establish that the 
Legislature intended to take away the pxivato rights of incli- 
'viiluals, to show that by express words^ or by necessary implication, 
such an intention appears/^ It is then with the guidance this 
eajion of construction affords that we must approach the question 
now arising under the Bombay Irrigation Act of 1879. The 
prayer to the plaint is expressed in the widest possible terms^ 
but it is clear from paragraph 7 of the plaint that the powers 
wliicli are claimed in this suit are those under sections 8 and 28 
of tlie Act, and the question therefore for us to decide is 
whether under those sections the canal officer was entitled to 
stop the supply to the defendant by erecting the dam of which 
complaint was made in the Mdmlatdar’s suit. The plaintiffs 
alignment is that the ndtd in question is a canal, inasmuch as by 
section 3 of the. Act canal includes amongst other tilings all 
water-courses, and under section 3, sub-section 2, water- 
cpiirse means any channel not maintained at the cost of 
Government which is supplied with water from a canal and 
includes all subsidiary works connected with any such channel 
or pipe except the sluice or outlet through which -water is 
supplied from a canal to such channel or pipe. 

No^y, section 8 provides as follows:— Any canal officer duly 
empowered in this behalf and any person acting under ,tlio 
general or special order of any such canal officer, may enter upon 
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or Avater-coiirso^ on account oi: which any ____ 
water rate- is ■ ■■chargeable, for the purpose 
of :inspectiiig nr regulating, the use :■o^^ th 
Avatcr supplied, or of measuring the land 
in.'igated thereby or chargeable with a water-rate, and of doing 
all things necessary for tlie proper regulation and nianagernont 
of the canal from which sucli crater is supplied.” 

The marginal note therefore is somewhat misleading. This 
. section' only ■ empowers a canal officer enlet on any land, 

' and Avay defi.iies what he may do for the proper regiilatioii 
■ and mana-gement of the canal 

V',.' ' As.'We;,ui^ the facts of this case nothing gtiirns . on. the 

■mere entry by the canal o.f;ficers on any lands ; the grievance on 
■■'the'One side^ and' the claim on the other are concerned with the 
erection of the bund, or, to be more accurate, with the hindrance 
thereby caused to the flow of water. 

Now, the bund must manifestly have been erected under 
section 28, which provides : 

^^The supply of water to any water-course or to any person 

Power to stop wntcr- who IS entitled ^to such supply shall not 
be stopped except 

(а) whenever and so long as it is necessary to stop >such supply 
for the purpose of execufcing any work ordered by competent 
authority ; 

(б) whenever and so long as any water-course by which such 
supply is I’eceived is not maintained in such repair as to prevent 
the wasteful escape of water therefrom j 

{a) whenever and so long as it is necessary to do so in order 
to supply in rotation the legitimate demands of other persons 
entitled to water ; 

(d) 'Whenever and so long as it may ^ be necessary to do so in . 
order to prevent the wastage or misuse of water; . « ' -'V 

dul|; empowered |n, this behal^^^ 

But no question arises ;hem as to ihe supply of water to the . 

; p ik« « from the canal to the ’ 
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wafcei>coiirse*(as will for the sake o£ argioiieiit Ijc artsiimcd), tliat 
supply lias not been stopped j what has been stopped is the flow 
the water when 111 ' the ■w'atei’TConrse*^ 

'Tlicreibre it is a supply to a person that has been stopped 
Bill; then the section does not deal with the supply to my 
person^ but onij' with tlie supply of water to any person entitled 
ifj mieh and that must mean euUtled under the Act to such: 

"Supply., ■ 

1^heu is the dofendunt n person eniiiled to such supply ? The 
Act cloe>s not ill so niaiiy words define who is a person entitled 
to such supply, but we find in the Act indications of the conditions 
under wdiich a person may become entitied to a supply of Avater. 

Thus in the latter part of section 21 it is pi’ovided that every 
fjwiicr of a watei-cour.se and every person duly Miitliorized under 
the provisions hereinabove contained., to me' a water-course "fh® 
'..be untitled to have a supply of water .by such' water-course>':vNl:g:^^^^^^^^^ 
^,:A¥'e tliiiik it is clear that . part III deals, only with one c:la#b£', 
^;-'.w,at 0 i>coiirses, i. those coiiskucted iiiKior its. pro visions. 

Under sections 23 and 27 a person may ba,com.e eniilUdrddW', 
'■'Usupply:^ and not only, .may there be .an agreement.; for 

water,: but also ..tha.t '■ugreenaent, '. may,' 'be,' trafisferrei'.::'^'' 
:sectioii'30)."" ■ ■ ■ 

But the deiceidaiit comes 'u’ltiiiii none of these descriptions: 
the 'water-course wfith . which he i^s coiiceriied i,s a natural cliaiincl, 
.notvone,, constructed, underAhe ''provisions o£,,the, 
direct conmninication wdth the canal ; there is no agreement ; and ' 
:::sueh'':water,(if'any).:as'.in^ay fi'iid'its,' way;;irom';'thb 
;. ,com,es',.., there ' d^y '■ percolation. '■ ''.Cap' he 

(Icfendaiit in respect of the water, which wc) assuiiie may thus 
roaeli him by percolation, m entitled io Me duf) fly of such Avate.r? . 
We think not: the 'defendant does 'iiot in respect of it allege an 
agreement or such ownership as is mentioned in part III of tlio 
Act, and it appears to " US' that 'even apart from any justifying 
provision in the Act, it would be open to the canal authorities 
to take such measures^ ■as ' .would;, 'end;; ^ ;the'.';;;per,eolatipA 
defendant gets the wmter from the canal not because lie is ■ 
,,entit|ed,to....it,,.,.but.hecause':;'it''.cQines''Ao;:'him;;;;':::::';;;^ 
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On this lino of reasoning therefore it appears to ns that the 
defeiidaiit is not a person entitled to a supply of weicr withiu 
t!ie mcaiiiug of section 28, so that, so far as warrant for stopping 
the flow of water to him is based on anything contained in tliat 
section, it is of no avail. 

There is another mode of viewing the ease leading to tin) sanie 
result, and with this we will now deal. 

It has been argued that this ndldi^i a canal ; halt iiiainfostly on 
the facts it is not that, unless the definitions of the ilct make 
it so. In support of the argument that they do, it is pointed out 
: that /''canal I ^ iuckides all water^courseBf and a %u%ter-eourse is 
defined to mean any clmnnol or pipe not maintained at tl;ie cost 
of Goveriiineiat, which is supplied with water from a canal and 
includes all subsidiary works connected with any such cliannei 
or pipe except the sluice or outlet through which water is 
supplied from a canal to such channel or pipe/^ 

Though the mmrd water-course in its natural and ordinary 
meaning is the course of water, it may mean not only the flowing 
of water in its ordinary course, but the corporeal thing through 
which the water flows {Taylor v* Corporation of St, llelens>^^'^)i, and 
here we have it expressly provided that it means a channel. 
Now the word channel would primd facie ineliide the ndld^ for 
its primary meaning is the bed of a stream of water, or the course 
or hollow in which a stream flows, ■ But, we think, some 
restriction must be placed on the meaning of the word charmeL 
■ -T£^' be placed on the - word . cliannei it would" 
iiicliido a river or stream, and if we. accept the plaintifFs 
argument that by the entrance into the river or stream of 
water by percolation (be it ever so little) from tlie canal the 
river or stream is supplied with water from the canal within 
the meaning of sub-section 2, then such river or stream would . 

' be a canal without the application by the Governor in Council 
.f'",' of the provisions of section 5. But we cannot so read the 
,4ct : 'in relation to the water of any river or stream flowing 
' ,fu a natural ^ chaiinel there would' almost of necessity be both , 
natural an4 conventional rights, ^ sometimes of great value, and it 

■ •, ; 


XI 7 

imi. 


Kivi'Ai.r 

03? SXATE 

lllOTiKl* 

Uaxksi/; 


1 



THE INDIAN LAW RB'FOET^?^ [FOLv XXTIII 


SlilOBTAlJ 
/oi? State 

:BaxtA2>:t 

■'G-AKEfriL 


appears to us that the iiitcntion of the Legislatui’e must have 
boon that those rights should be dealt witli only iiDcler seetion 5. 

' Any other coiielusion might iiwolve a most serious inroad on 
private right without any provision for compensation : bj;" reason 
of a small and useless leakage into a river in which valuable 
rijiaihio rights exist it woukb if the plaintiti bo rigbb become a 
canal with, the result that those rights woiihl w'ithin the pro- 
vision oi the Act be under the control of the canal authorities 
with the far reaching con>secpiences that involves. 

The learned District Judge and Counsel before us have also 
placed stress on the words which, is supplied with water as 
negativing the plaintiffs eontentioHj^ aurl we thinlc they are not 
'^:V without' value,; gone through the whole Act 

"■;::v':ffiGre';tliah:U and on. ;an- examination; of; all itsi:';provi8iohs;:;;;thb::f 
conclusion to which we come is that a natural .stream^ ..thoughl^ 
flow of water., be in. part derived by percolation/froni'^S'elna^^^^^^^ 
not a canal until the Govemor in Council lias applied to it the 
provisions of section 5, 

Wo now have to consider whether this ndhi is a stream. A 
stream of water is water which runs in a defined course (Tailor v. 

Sl\ Helens Gorpoudion, S'uprd)yiiox m perennial'^ flow:' 
savy condition to the legal conception of a stroai-ii proviiled the 
source^ tliongh irregularj, be one of eoiistaiit reciirrenee^ and not 
merely fortuitous or teniporarj’. ' 

' ■ ,0a the facts therefore we are of opinion that this ndld is hi 
stream^ as that word is legally understood ; it is clear that before 
the existence of the canal and any accession to its stream by 
percolation from the canal^ for about lialf the year the ndld was 
aiiniaiiiog sk its Sow ofwvater from sources which 

tliough not perennial were constant in their recurrence. 

It"" may be, as the Commissioners say, that the more important 
■ of its sources now is. the- canal but none the less is it a natural 
stream ; and it may be too that the defendant is, under section 48, 
.liable to the rate thereby prescribed, but we are now concerned 
with the canal authorities' claim to stop the supply to, the 
defendant under clause {c) of section 28 of the Act. The rule of ' v 
Ifxw apart from the Act we take to bo, that as the defendant has 
the right to the natural sti’eam as incident to his holding Survey , • 
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Mo* ■13:y,iie lias'a rig^it to'aIl,tEe^wat:ei^■wHiell^:actllally 
of tlrai skoaia as soon as ifc becomes- paTt> wliether sncli, water 
-'-eoiiies by't^rclinaiy imt as from springs or froiii the 

surface ol: the adjacent liilisj or from rains^ or is abided hy 
percolation from, the artificial clmnneb of the canal aiid^if 
canal water has by, . percolation . augmented tlie .. stream; ' and- 
. became.; part of it^ no distinction can be made-beween the origiiial ■: 
natural stream and the accession to it {Wood \\ WauS^'^). 

. : Whd^iQYex' the Act may givej ' it certainly does ,;, not 

entitle the canal authorities^ as things now stands to stop the ; 
flow to the defendant of tlie natural stream. 

the prayer in the plaint is expressed in tlie wide-st' 

: .teiiiis^ ' the real ' .(as we have adready indicated), .is to, obtain ' 
'':An.'',''.affirmatio,n.' of the claim advanced by the canal authorities' to,:'- 
stop under clause (r) of section 28 the sujiply of water to the 
defendant (wlio claims the same by virtue of his riparian rights 
arising out of his interest in Survey No. 13) in order to supply 
the legitimate demands of those entitled to receive water for 
their lands. 

This claim is (in our opinion) misconceived and the decree 
jniist therefore be conlirined with costs. 

A'-'--;;-.. ' ^Becree 

0) (1849) 8 Ex% 748. 
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Before Mr. Justice Climidamrlcar awl Mr, Justice Aston, 

Bkl llkmT {onmiSKh OrroMN-Th Appellant, tv PA.RBHIJ KSTxiL " 

^ ;(0BraiNAL ApimiCANT), Responbent.^^ " V ' AupMst'2i)'. 

■ - Succession Certificate Act ( VII of 1889) — Mnqitiry under the Act — Belts, 
eAtence of^JPayment of money dm into Court — Certificate in resqyect of the 

Money BO •' H ; /'V 

(Tii of 1889) is/mWcled'^ for 'the" protection '''' -'V'd, -I’ , 
toembiitto person either-'. v "h 

• ''''’''V'' '■ V. 't;'?: A'-''!' 
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Toliintarlly pays his debt to a person' holding a certificate under the Act or 
is compelled by tlie decree of a Court to pay it to that person, he is lawmlly dis« i 
charged. There is nothing in the, Act which either e,xpressly or by necessary 
implication requires the Court granting a cerfcificato to hold an enquiry into the 
existence of any debt alleged by the person applying to ])o due as a preliminary 
condition of the grant. The Court has merely to ascertain tlie representative 
title of tlio ax)plicant for the certiScato and not the existence or non-existence of 
the deljt. 

The fact that the amount of the debt to recover which a certificate is applied 
for is paid into Ooiiit does not oxtingiiish the debt or aifect the necessity of 
taking out the cerlificato under the Buccossion Certificate Act (VII of 1889). 

A}?peal from an order passed by TL L. Hervejh District Judge 
of Surat, under the Succession Certificate Act (VII of 1889). 

One Jivaii Yardhman died ou the 26tli April, 1902, leaving 
behind him a son, V ajeram, and Bai Kashi, daughter of a pre- 

1902,-. Bai ■ K^ashi 'filed 

against one’Husenbhai Ahmedbliai to recover from him Rs. 1^500, 
which she alleged were due to her. lliisenbhai paid the money 
;y;|nto::Gourt^ C -''■•A/f 

, Qn the 8QtIi August, 1902, Vajerain obtained a certificate, under 
;'::^;|he"Su Act' (VII of 1889), to collect\Rs.;,l;S0d^^^^^^ 

'^;whi,ehdie- 'a due to his father by the : said Husenbhai,:: 

: Ahmedbliai, but before he could collect the amount' he died.,.':';.; 

of Jivaii Vardhinaii/ then applied, 
O'li,,: the;: :24bh September, 1902, for a certificate to collect " the.. 
Rs. 1,500 from Husenbliai, which foriiied.the .subject of litigation 
in suit 106 of 1902, and which; 'were already paid by the debtor 
into Court. This application was opposed, by, Bai,'Kash^^on.the:':. 
'.ground That the debt of. Rs, 1,500, which the applicant sought to 
recover, was not due to the estate of Jivaii Va..rdlimaii l)ut to Bai .,: 
Kaslii herself. 

Oa the 30th December, 1902, the District Judge granted a 
certificate under the Succession Certificate Act (VII of 1889) to 
the applicant on the ground that under Hindu Law he was the 
nearest heir to his uncle Jivan Vardhman. ; , 

The opponent, Bai Kashi, appealed to the High Court. 

J/. W. for the appellant : — A regular suit (No. 106 ofi 
1902) is already pending^ in which the conflicting claims of the 
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deceased and the appellant will bs decided* ' Till tlieii tlie loweiV: 
Coiiri} ought to liavc stayed its hands.. ■' It nought at least to liaw) 
token ptind/mk cFidence as to the existence of the debt. ' / .'h 

Tlie debtor having paid the; .'money . into,. Court ■ ink tliafc' su^ 
there is no debt now existing in respect of which the certificate '' 
could be granted. If , the certificate is- gTanted^ theu' doMo'rwvill 
.be -'.harassed with. .another suit. • 

Mam^Miai WcmMxii for the're.spoiident r— The appellant - has' 
m locus dmdi. She does not herself claim the. certificate, Her 
claim is ad'verse to the deceased himself and cannot be affected 
by . these proceedings. The reg'ular suit has notliiiig to -do ' with 
this .case. The debt, is not extinguished by the deposit^ and the 
certificate will be ultimately necessary.. 

If the certificate is now cancelled^ the deceased would not be 
. represented in the regular suit^ and. the decision therein will not, 
bind the estate. This will expose the debtor to another suit at 
the instance of the rightful representative. 

of the debts is neeessary-or 'even:; 
;'perMsMble',:;.'. others the proceedings would be interminable', 
.■.-and.,- .the' result woii^ be. fruitless^ as it will,' affect no one".-, ' -The- 
..scope of, the inquiry is defi.iied .by section 7 of ; the SiieGe,ssioii,: 
Certificate Act (VII of 1889) ; and the only question to be decided 
is as to who^ out of the several claimants^ is the most proper 
.'..representative. 

This Court cannot order that certificate should be given to no 
one, The onto jurisdiction in appeal under section 19 of the 
,., Act' is' '.to.' prefer the claini of 'one as against the other claimant.' 
vllere' there is only one claimant, and so this Court cannot' cancel 
'the' present certificate,- - 

OhandayakjuIE, J. :■ — In my opinion there is no substance in 
either of the grounds which have been urged by Mr. Markand 
Mehta in support of this appeal. „ d ' . ' '' 

There is no dispute as to the facts so far as -they are neces- 
sary., for the decision. One Jiyan Vardhmaii died on the 26th 
^^April^ 19;,02p leaving a"sonj;Vajerani,yand Bai Kashi^ daughter of a 
'prede©e^SrsmA;V under the Succes- 

'sion Certificate A^t^tb ’enable Mm to .‘collect the debts due to his 
deceased father^ 'hut^Wf6l’e’ he couid^^ them he died* .The 
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rospondenfe in this appeal having fcliereiipoii applied to the Dis- 
trict Court for a certificate under the Succession Certificate Act 
to enable him to realise a debt of Rs. 1^500 due to tlie deceased 
Jivan^s estate from om Husenbliai Alimailbhai^ that Court Jias 
granted it holding that the respondent is^ under the Hindu Law, 
the nearest lieir to the deceased J i van Vardhinan, but the grant is 
objected to before us on two grounds. 

'In the first place it is. urged that the District Court, ought 
not to have granted the certificate without going into the question 
ainl deciding whether the debt of Rs, 1,500 said to be due from 
Husenbhai is a debt clue to the estate of the deceasecL I know of 
:;,^:no^Iaw,,or;a^ which requires a; Court to .find whether the 

debts alleged to be due to the estate of a deceased person , are 
really, due' or not as a preliminary condition of the 'gi%nt:'' of, a 
■■^'certificate .iincler the Succession Certificate Act. That;; Act' '.is': 
indeed intended for the protection of debtors, but that only means 
that where a debtor of a deceased person either voluntarily pays 
his de]>t to a person holding a certificate under the Act or is 
compelled by the decree of a Court to pay ib to that person, he is 
lawfully discharged. There is nothing in the Act which either 
expressly or Ijy necessary implication requires tlie Court granting 
a certificate to hold an enquiry into the existence of any debt 
alleged by the person applying to be due as a preliminary con- 
dition of the grant. Such an enquiry might make a proceeding 
under the Act something in the nature of a roving commission, 
whereas all enquiry under the Act is intended by the Legislature 
to be summarjq as held in Gulahchand v. All tliat a 

Court has to do under the Act is to ascertain the right of a person 
to a certificate apart from the question of the existence or non- 
existence of the debts in respect of which he applies : see section 7, 
clause (2), of the Act. Supposing the Court does hold an enquiry 
into the existence of the debts and comes to a conclusion one 
or the other as to any specific debt, what is the use of such an 
enquiry and finding? How does the Oourt-'s finding protect the 
debtor at all ? In spite of it he may still refuse to pay contending 
that there is no debt and the holder of the certificate must in 
that ease sue }]im and prove the existence of the debt. 

a) (1900)25 Praii. 
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Ie tlii.s parfciciilai’ ease the debt is alleged by Bai Kaslii (the ': 
appellant) to l)e duo to Lor and not .to tlie deceased Jiwaia ■ 

. .. ...Yai'dlimaUj .aiid it .\vfxs 'urged, that''it' \¥as on that account neees- 
" sary for the District Court to decide, the question to ,wliom;;tlie.'.,; ' : 
debt was due for the debtor^s protection before granting the cer- 
tificate. The appellants objection^ not being one to the right 
of the respondent to claim a certificate as the heir of the deceasedj 
cannot be entertainod in this proceeding. But hoWj agaiiq would 
a decision by the Court on that question help or protect the 
debtor? If on the strength of the Court’s finding' that the debt 
was duo to the deceased and not to Bai Kashi he pays the money 
to the holder of the certificate, it would be competent to. Bai 
Kashi to sue him and prove that the debt was clue to her ; and if 
slic proved that, the debtor’s defence that he Iiad paid it to the 
certificate-holder could not protect him, because the protection 
afibrded by the Act is in respect of debts which are due to the 
estate of the deceased and not those clue to third parties. 

The second ground urged is that there is no debt in respect 
of which a eertifieate could be granted because the debtor has 
already produced Rs. 1,500 in Court in a suit which is said to be 
pending and to which, it is alleged, the debtor himself is a party, 

But the mere fact that a debtor produces money in Court cannot 
extinguish the debt. A decree in the suit holding tliat the debt 
is due to the estate of the deceased Jiwan cannot be a protection 
to the debtor, for any other person claiming to be the heir of the 
deceased may still sue the debtor. Hence it is that for the 
protection of debtors the Legislature has stepped in and provided 
that it is only a certificate under the Succession Certificate Act 
that can absolve the debtor from liability* After he has paid it 
to the holder of a certificate the question becomes one purejy 
between such holder and any other person claiming to be the ' 

, , rightful heir of the deceased. 

' I would confirm tho order. Cross-objections overruled. No , 
||.^t,!brder'to,to,costs. 

; J.“--Parbhd Keval, respobd^ to the District , 

tfe='t:;Caurt^:^hf0i-':fbr;fesaccessibn\certifieia^ai^ 

, claiming to, bo, the nearest heir to his deceased uncle Jivandas ’ 
Yardhmau,. ' fho -ohlj. debt speeified iu the alleged to ' 
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Ih 3 (Iiie to JivaiKlas VaixlliBian is a debt of IiS. 1^500 alleged to 
bo due by one Husanbliai Ahmedbiiai* 

Tlic application was opposed by Bai Kaslii on tlie ground that 
she claimed the debt in question to be flue to herself and not to 
the estate of Jivaiidas Vardlimaii. It appears that I3ai Kashi 
had already instituted a regular Suit No. lOG of 1902 against 
Farbliii Iieval^ present respondent^ and against Hitsanbliai All™ 
iiiedbhai aforesaid. 

Ill that suit she claimed to recover from the latter this very 
debt of Rs. 1,500 as a debt she alleged to he due to herself from 
tlio said IIiisanbhaL The latter pleaded that the debt was due 
by him to either the plaintiff Bai Kashi or to Pcirbliu Keval, the 
1st (Icfend'ant in Kashi’s suit; and lie paid the B>s. 1^500 into 
Court for payment to Bai Kashi or to Parbliu Keval as the Court 
might decide. 

Tlio question whether this very debt is due to the estate of 
Jivaiidas Yardliman or to Bai Kashi in her own right was thus a 
3uatter pending adjudication in a regular suit to which Bai Kaalii 
and Parbliu Kevab the applicant and opponent in the siiceessioii 
certificate proceedings, are parties. It was contended before us 
that under these circumstances, the District Judge would Imve^ 
exercised a sounder discretion if;, in the present proceedings 
in which Parbliu Keval asked for a succession certificate 
to Jiwandas Vardhmaii, he had at least recorded /kV/i 

evidence that this debt is due to the estate of JiwaiidaS; or 
else had postponed the issue of the certificate till the Suit No, 106 
of 1902 is decided. These contentions were pressed because 
Mr. Maiiubhai for. the , respondent Parbliu Keval stated at the 
hearing that his client intended to sue for the alleged debt 
in question even if it be decided in regular Suit 106 of 1902 
that the debt Is due to Bai Kashi and not to the estate of 
Jiwandas Vardliman, deceased, because, as M,r. 31anubhai put 
it, Bai Kashi is suing in her own right in Suit 106 of 1902 
and not as representative of Jiivandas Vardhiiiaii, I do 
not follow the reasoning of Mr, Mariubhai, but* I think 
that, the answer to the contentions of Mi\ Mehta for the 
appellant Bai' Kashi . is that in proceedings under Act TII of 
1889 the' Court is, concerned with the question whether tlie^^ 
ap|fiicant''\prOves ;Tiis,. -Tepresentative title and not with the . 
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question wlicUier tho debts alleged to be due are due to tlio 
dt3eeased person whom the applicant -claims io reptv^se^^^^ 

''idle respondent has established his representative title ^^:a 
a succession certificate may quite possibly be put to a legitimate 
use by him even in .the Suit 106'. of 1902 if it be: decided in, that; 
-:T6giilar, suit that Bai Kaslib plaintiff i,ii thatuv^giilai^suiti ' is 
not entitled to the debt of Rs. 1,500 which present respondent 
claims to be a debt due to Jiwandas Vardhmaiq deceavsed. 

If the respondent should seek to make use of the certificate, in 
order to harass Bai Kashi with unnecessary litigation, that 
could be a matter for the consideration of any Court in which 
i'furtlier litigation about this particular claim to the Es, 1,500:, 
.'■might 1)6 undertaken, blit this argument cannot be entertained 
,.^as -a reason for refusing , the certificate when respondent' has 
'.established 'Ms representative title. The issue of the certificate’, 
:.,':in'.,.:no ,', w'ay- :affec,ts the question whether the debt of Rs. .1,600 ^ 
alleged in the application to be due to the estate of Jiwandas 
is or is not due to that estate. 

I would therefore confirm the order of the lower Court and 
dismiss this appeal. The cross-objection is overruled. No 
;;hr'der.as to'oos'ts. . 

Appeal dismisseth 
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Before Sir L. IL JenMns, Chief Justieef and 3Ir. Justice Jacohr 

FAH.DUEANd BALAJI BABAVE (obiginal Plaintiff), Appellant, ' 
ERL^HXAJI GOVIHD PARAB and anothbb (oeiginal Defendants}? 
Respondents/*^ 

. dull Procedure Code (Act -SZF of 1882Jf section 266 (c) — House- — Sale in 
‘ ‘ f ecveciulon — Bmmptlon from liability to aUachrnent or sale — Facts to he 
; iahen to exist which are proved, ' , 

v'''k cortain;' hoiisc\,was_, sold iii; execution ^ of • 'a';' decree. , Subsequently the;:';:' 
purohate kayiug,Vhrought’' a '‘’suit, 'to' recover-' 'possession'' of the house, the 

:A0....3^^ isontended that 
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iimsninolii as lio was an agiiealtnrisi. tlin'lionss w"as .occiipiecl/'l)}?* 
materials of It couWiiOt be sold Iiavirjg regard to clause (e) of section SOfi^ Oivii 

■Mdi^ tliat tbe jndgmeat-debtoi* 'baving iievet; snggsstedj ; iniicli less .provecl, 

■ ■ ^in tlie execTition.- proceedings that clause (o) of seetioii' 2d6 of .tlie .Civil Procediiro' 
'"■-■Coda {Act XI¥ of 1882) bad, application to tbo case, ilia bouse was liable to:.l)e, 
attacbed and sold rmd it was not open to him to contend tliat tlio Court bad no 
jurisdiction to order the sale of tbe bouse by reason of clause (c). Only tbeso 
facts can be taken to esist wbicli are proved. In tbo absence of proof tbe 
exemption from liability to attachment or sale does not exist for tbe purposes 
of execution proeeeditigs. ‘‘Strangers to a suit are jnstilied in believing that tbo 
Court tins done that which by tbe direction of the Code it ought to do/’ 

Ifaikarjuu v. ^arhariW applicLl, Gicrupadajjfz v* IraprjP> and Vasanji 
V. Zc&Hti distinguisbec^^^ 

Appeal against a remand order passed by fdahaclev Siiridliar, 
First Cdass Subordinate Judge of Eatnagiri witli appellate 
reversing -the 'decree of M. M. Bhat/ Joint SubQ,rdma:fe 
;;|Judge.„ ' . . /. 

The plaintifF purchased at a sale in execution of a decree the 
western moiety of the liousc in dispute and he was put in joint 
possession of the house with the person entitled to the other 
Subsequently the judgment-debtor having caused, 
obstruction to tlie p)lai]itiffbs management^ ho bronglit the present 
suit either for the recovery of possession of tlie moiety purchased 
by him or for partition. 

Defendant the judgment-debtor under the decree., contended 
that as lie was an agriculturist^ his house could not be attached 
in the execution of the decree and that the sale being illegal, 
the plaintiff got no title to the house by his purchase. 

Defendant 2^ the owner of the other moiety, answered that 
he had no objection to the house being partitioned at the instance 
of the plaintiff if his moiety was not thereby affected. 

The Subordinate Judge found that the sale to plaintiff was .not 
illegal and tliat he was entitled to a partition and separate 
possession of the: moiety of the house* He therefore decreed 
that by equitable partition the plaintiff should recover possession 
of the moiety belonging to defendant 1. 
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•v' . On. 'appeal . .by . clefeiidaiit 1 the -trudge' xe-versecl the, decree and, 
remanded the suit for trial after, h’aisiiig '-proper ; 
reason for the reinand was as follows :— . 

T!ie Subortiiiiate Judge remaife : In 'the execution pro-ceed in gfbao'o'hjectb^^^^^ 
was taken Ij}- the clefeiidant under section' 266. That wa's the only time -when 
^:','-^siich'Ohjeetion- have, been, taken under section 244, If caniiot he taken 
: 111 tills' suit.” ,Xgw se,ction 244 bars a suit, in respect of qtiest.io.ns":-a'risin.g- 
lici-ween parties to tlio suit in wliich the decree was passed, or thoir rcpreseiita- 
- ':ti?es and relating to the execution, discharge or satisfaction of the decree.- 
It has been held in "V'ishyanath r. Subraya (I. L. lu XVI .Bora. 290) that 'a 
' purchaser at a Goiirf s sal© is not a party or the representative of a party within' 

. the meaning of section 244 of the Oivil Procedure Code. 

Section 244 does not therefore preclude the defendant from raising the rjue.stion. 
It is open to the plaiiiiiif to contend that the defendant is estopped from 
qiiostioiiing tiie sale. 11* thi.s question of estoppel by conduct or otherwise is 
raised by the plaintiff, proper issues must be framed and the question decided 
according to law. 

The plaintiff appealech 

IT. CL Coyajee for tho appellant (plaintiff) The order of 
remand was passed under section 562 of the Civil Procedure 
Code. We contend that the said order is not correct, and the 
decision arrived at by the first Court was right. Sections 244 
and 266 of the Civil Procedure Code relate to execution of 
decrees ; therefore^ any question as to the legality or propriety of 
the execution sale should have been raised while the proceedings 
in execution were pending. If the sale Avas illegal the defendant 
should have appealed under section 244. It is not now open 
to him in the present suit to contest the legality of the sale. 

Further^ the question as to the illegality of the sale on the 
ground of section 266 (c) "was not only not raised in the execution 
proceedings but there was no evidence offered by the defendTuit 
to prove that he was an agriculturist entitled to the benefit of 
clause (c) of section 266 of the Civil Procedure Code. We 
bought the moiety of the boose under the belief that the Court 
.executing the decree was empowered bo .sell it. Under these 
circumstances the judgment-debtor cannot impeach the sale: 
Selh ^ Ohmd Mal^ DuTga 
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Waraymi F* Qohlmle for the respondent (defendant) •.•’—He 
referred to Qurnpadapa v* Iraprfi^ and VafScwji v, Jjallu Jkkn^^K 
{/eiiJduSf G*J^ referred to Mcdharjuu v, Narhard^'^). 

'0/ to recover possession of, the 

• western ■ moiety of a', house/ al.leging that he purchased hliafc. 
moiety at an auction sale in execution of a decree. 

The defendant 1 pleads that inasinuch as he is an agriculturist 
and the house was occupied by him, the materials of it cannot be 
sold^ having regard to clause (c) of section 26 Civil Procedure 
vCode#^ y A' 

The first Court decided in the plaintiffts favour and against 
■/the:':^ the. 1st Class Subordinate Judge, 

';:r:eyerseddh remanded the suit for trial .after raising: 

proper issues. From That order this appeal is preferred,;. 
..■■^--■.Nowdhe, house, apart from clause (e) of section 266, ;hlea/rly' 
could he attached and sold in execution of tlie decree, and it was 
only if it were shown that it fell witln'ii clause (e) that it could 
not be attached and sold. But admittedly the judginent-dehior 
never- .suggested,; much ■ less -proved, . that-,;,ciause;;;{r:);;:h 
application to the case.- ' 

';:-.-V".It'-'is a general mle-^that in' Courts' - of .-Ea'w,::'bnIy/iiiQseb|pi^^^^ 
can he taken to exist which are proved ; so tluit it is manifest 
, .'that in the' absence of proof the exemp'tioii from liability' ;:to- 
attaclimeiit or sale did not exist for the purposes of the execution: 
proceedings. Therefore the executing Court had complete juris™ 
diction to make the order it did ; and I do not think that it is 
now open to the judgment-debtor in the former suit, who is the 
defendant in the present suit, to contend that there was no juris- 
diction to order the sale of the house by reason of clause (6*). 

This case appears to me to be distinct- irom Gumpaiap'a'^^Yi ' 
Irajja<'^\ and also from Fasanji Manhliai w Lallu Ak?iid^\on. 
.which it proceeded. ; / " . 

I think that to come to any other conclusion than that whicli 
Ave have expressed would be to disregard what has been laid 
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dowiiJi;/ tlie Privy Ooiiocii in the' receiii ease <£' .MMllm^un 
Karlmn^^\ wliere it was said that- ./^sta;aiigers 'to a ■ 
jiisiiiicd in l^elicTijig tiiat the Ooiirt has done that whieli by the: 
■■'directioii of the Code 'it ■ oiiglit to' do/^ ' Here "i think the piir-:, 
cliaseio wlio was a csiranger to the- suit;, 'was Justified ; in; 
tlna't the Court had authority to attach.and sell tliiS' propertju^^^^^ :;: 

: ;,;Por tlies T think that the order of the lower appellate 

'-Gkuirt -W'a:s V7rcn'ig -that it must ' be reversed and the decree 
of 'the' Subordinate restored with costs throughout, ' ' ^ 

Decree fevefBedy '' 


(0 (1900) Jo Bon). 3B7 at |). 347* 


^ mmiN.KL APPELLATE. 


D0fere3£r, du-sUoe Ckmiiavarlmr cmtl Mr, Justice Jacob i on reference^ 
,, S' ’ before Mn Jmtiee Aston^ 


IMPEEOB ^^7 ALLOOMIYA HFSAX.’^' 


of G-cmhling Act (Bomha'ij Act IV of 1887 " 
''■''/MeHoiwi, Bf 6 Keeping a common gaming Iioim --AppUeuMIitg of:: 
■ './::pfesumpHon under motion 7 to cams under section 4 — Warrant: under 
scciion. 0 — 'Delay in executing the ivarrojnt — DreVioits com let ion — Crimhial 
Kromdurc Code" '{'Act.-: V"'- of 1898 )^ ' ^ 'seetion[ 342~-\Emdence' Act '{Act :I of., : 


On ...tlie 19tli May, 1003,' a .waTrant. was. issued 'by the 'Commissioner of: Police' at . 
Bonibay, tinder section 6 of tlia Bo'nibay Prevention of Gambling Act (Bombay ' 

; Acir:I¥"of' 1887), for the' arrest of accused 1. In execution of this warrant, wlisii,. 
cm the police entered the room of accused 1, no,' actaial '.play;: 

was. seen by 'the raiding party, but there were- found playing cards on the ground,' 
and ten persons, including accsusecl 1, were found sitting in a circle. Upon these 
''fae''ta'tlie^ the accused of keeping a common gaming house, 

an offence under section 4 of the Bombay Prevention of Gambling Act (Bombay 
Act IV of 1887), by applying to 'Hni the, presumption created by section 7 of 
the Act ; and taking*, into eonsidoration the, previous convictions of the accused 
tindor the Act, he sentenced him to pay aJn^''6f:.'Es.,S00, the maximum, amount 
pi line allowed by the soetion. On, appeal’ to the: High Court, , 

JSbA^I,‘^by Chtindavarte and Aston,: JJ, (Jacob,:' J.,' dissenting), afiirining' the 
conviction, .■(!)' 'that ;''tBb’'j^resumptipn''ore^^^ 7 of the Bombay 
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Prorention of HamPIbig Act (Bombay Act JT of 1S87) erAild bo applifMl to cfoieo 
•falliug uiidor soction 5 as well as to tlioso Mliiig miUn i.be intrvlc.v of Heetioa 
4 of tiiO Act. 

(*2) Tliat tb.o applicability of. soctioii 7 of ilid Bombay Pr<..‘VOiitioii ot 
Gamlillng’ Act (Boiiiba}^ Act IT or 18S7) was aiLbofed by tlio Avct tloi a 
ooBsidcrable intci’vnl Lad elapsed botwcoii tbo irsiio ec PAwairant iiruler section 
b of 'ilie Act and tli3 exeeiition tbereof^ 

(3) That Uio ovLlnice that tlio accused had boon previously corivic'rod oi; ilia 
saiao o.Tence was admissible to show guilty laiowlc'lgo ar. intcution. 

Held, by Jacob, J., dissemting, (1) that the presumption created by section 7 
of the Bombay Prevention of Gambling dvcfc (Bombay Act IV of 1887) is 
sufficient fur the purposes of section 5 of the Act. It is also s’m'fioicnt for the 
purposes of sociioa 4 (•?) so far as regards flic fact that tA} hemse, Acc, is so used, 
but it is not alone sufficient 'for the pncpo^rc of slio-ving* that the hoaso wiis so 
kept or used b}^ any specified person. 

AI):.:,T|bat, in a . trial for. an ofienee under sc^iicn 4 (tf) of the Boinbny 
ILre'vcniion of Gambling Act (Boml^ay Act IV of' 1837), tlie' evidoneedIiat;:;tho,: 
accused was previously cunvicted of a sinukr ofrence cimnof, bo admitted either 
iiTukr, sections 14 ,' 15 or 54 of: the Evidence Act (I of 1872). : L';"'. 

; .That the- question wliel her dhe dekiy>: between fho issue'' of a,':: w'artantd 
4; finder, section 6 of the Act and its /execution, has been reasoiiableTir.'Gtherfiigb'k 
:one which must be'decided' with reisrence to the ..oircumstaiiccs' ,o£'each;caser'‘4't';:)::;^^^^^ 

:':'V),;tt:.ATTEAL''’'lrO'm^ 'the '■'■■■convietioii- :;andc' 

Earsaridas OIihaBildas^.. Third Presidency); MagiBtrate.Bf 'B,biiffia^^ 

'On the '19th May, 1903, the Cooimis'sioner o£ .Police' at Bonibay;;, 
issued, under section of the Bombay Preventio,i.i of Gtiiiibliag: 
..'Act.' .(Bombay, Act IV of 1887), a. warrant for the .arrest of, 
Alloomiy a Hu>san, accused 1. 

) In:execu'tion'"o£ this- warrant, the police .entered . tlie 'rooin 
accused ' 1 oil' the 7th June,’ 190 where a pack of cards was 
found: and ten persons^ including accused 1, were loiiiid seated in 
:;a circlet . ■ ' ■ . 

) . The' accused 1 ¥/as thereupon charged under section 4 of the 
Bombay Prevention of Gambling Act (Bombay diet IV of 1887) 
with keeping a common gaming house, and accused 2»*“i0 iiiiclcr 
section 5 of the- Act.-with being found gaining tl}.e.reia with cards 
and money. 

■ The Magi'strate convicted them and sentenced them to pay 
fines varying in amount," The following is a material portion of ' 
his judgment, , . 


"BOMBAY: 


TLiv 3 luivc been ercamined bj prosecution, f/:., inri])eLtor Peici* ItCbb 

Siillivarj, Snb-IiBpcctor Boboris ■ and-. Sub-Inspector Fin cIl, .After going* — — 

tliroTigii tlieir eridciice I a,m fully conviiiced that the statements of all the 
acciiJicd except ATo* 9 are unworthy of any; belief whatever and that all the acciisecb InnoosziVA 
■ :€n£espt;¥^^^ gaming with eardshnd- mone 3 r when they entered , : ' 

: , 'Ko.; Ids : room armed witli a warrant . from the Commissioner, of Police, on the y 
rtli instant at d P.^r. It is prov(3d to iriy satisfaction that wlion the}' entered 
the rooTG, ;:I1 tlio accused except Alo. 9 were actually playing with cards and 
■ . money as. they .were seeded in a circle j : that on seeing Inspector.. Sullivmi . ' 

eirtering . there was.a general confusion. and rush for windows and doors;. that. 
acoiised,. 10 threw out' of the window a cap which ivas 'lying on. the 
ground ; ' that dlo. 8 jumped on a chair and began to read the Euraii,. g- 
'While ,N'o. 7 quietly sat near him and that No. 9 began to .work in a 'bath,- ■ t- ; 

Abloom. of Inspector, Sullivan is fully borne out by ' the, 

^ ' evidence ■ of .Sub-Inspectors Eoberts and Finch, from whose evidence, it. is also ; 

;.-'::'prtwed' that,: the packs . of cards, Exhibits B and.C, ■^fere found in No. I’sroom— 

Exhibit' B -on. the floor scattered' about and Exhibit C underneath .a mat—aiid. 
:-tethatdl$,.,.i“3-0 were found lying on the ; ground. It is also proved that .,Sub- ' 

;-i:'''Eigpe.gter.- Finch, .and. Eobe had to go to the door on the other side.in order,to. 

prevent the acctiscd escaping. One vi^itnoss has been examined on behalf of the 
t;,,uecus'ei''';by.&^ Eehman 'Abdul ; Easool, a relation of ac-cusedNo. 1.''' -r,-;"'! 

Eo was not |?rescnt at the time irccused were arrested, hut he tries to support the 
■'stateineiits' of 'accused Nos. 1.—-4 'and 5 and 8 showing that' No. 8 is 'a"preacher.'.:,t.';:"';';''^-8';;'::^^^^^^ 
of.',-Eurdii., that. No. 1 was never seen gambling, and that some money was duetto,, 

Nos. 4 jnul 5. In view of the evidence for the prosoention nliich is quite clera* 
and trustworthy, and wteich I do not see any reason to disbelieve, I am not 
prepared to hold on the evidence of this witness alone, wdio is related to No. 1 
^-c1oselyrthat:'Nos/4 aud.5-.,and-8-wero.in No. I’srooni for the. innoceut^purposes 
they suggest and i.lmt the three v/itnesses for the prosecution have perjured 
themselves. I do not bolicvo his evidence at all and on the evidence for the 
''prosecution find that accused No. 1, being the occupier of the room, used it for-- ;' ■ ’ 
dhe. purpose of s comnion gani'ing honeo, and that Nos. '2, 3, 4, 5, 6, 7, 8 and 1() 
vrere found gaming 'with cards and money in that room. I accordingly convict 
^'accused-No.^ 1 under section 4 of . Act IV of 1887 and-r accused. Nos.' 2,: 8, 

6, 7 , 8 and 10 under section 5 of the said Act. With regard to accused No. 9, 
:|l|n;;;;'-!nelined;.tb';;: believp.' .that ■ .h 0 ^:was ay-ni'ere/looker on,,; de'mporkrily^ 
evidence shows that Ills tools were with him and that ho began io work after the 
it:';.dh'-doub tful ;Whetlief': '■ he'was:'. ;-m 

purpose of gaming. I therefore give him ■ the benefit of tlie doubt and order ■ , '?? 

Sl|i|it||-5ii|i;:.i|te::Warra'nt'dss|icd;:||r-:ffe^ 

kM that the ’wamnt is perfectly legal It has, been ’executed by an oilcer to t '' ‘ - ■ 

whom it ,w^s addressed and has been issued 'by the' Commissioner of Police who ^ ' 

is authorfeed, trader' potion 6 'of the.&mblmg Act, to issue it. I fail io see any . , r 
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Witli rogard to tlie point tluit tliero is no ovi Jonoa to siow iiliat 
accused Xo» I nsod t’liis room as a common gaaiiiig lionso, as tliere Is iioiilJiig to 
sliov/ t'lait tlic room was used for tlie prodii of tlie person occupying or ladng 
such room, I think section 7 of the Gaming Act is r|uil:-e clear. Section 7 
wlieii cards, dice, counters or other instruments of gaming used in playing* any 
g'lme, Ac., are found in a house or I'Oiun entered under warrant isBiiod under 
section 6, it shall be evitlenco, until the contraiw is sho’.vng Unit such liourjc or 
room is used as a common gaming liouso a,nd chat llio persons feund tlicroiu 
wore present for the purpose of gaining, ai though no pla,y was scon by Uio 
Police officer. lu this ease it is proved that a legrJ warrant was Issued under 
section G ]jy the Commissioner of Police. It is also proved that cards and 
money were found in a room -wliich is proved to bo in Xo. 1 ts cocupation and 
which was entered iiudor the authority of that Wiirraiit. These two cireuiii"* 
stances are, in loy opinion, eyidenco under soctiou 7 of that room bonig mrod as 
a common gaming house and that the persons present therein were tiioro for the 
purpose of gaming untli tho contrary is made to eppear. As it has not boeii 
made to appear to ray satisfaction that the accused were in that room for tho 
innocent purposes mentioned by them and as cards and money wore foiiud in 
that room, I must convict accused hTo. 1 under section. 4 and accused Xos. 2, 3, 
4, 5, 6, 7, 8 and 10 under section 5 of the Gaming Act. With regard to tho 
punishment to be inflicted on the acensod, I think No. 1 deserves to be dealt 
W’ith .severely a>s he i.s admittedly a confirmed gambler. He lias been convicted 
twice under section 4 on a charge of keeping a common gaming house and 
thrice under section 5 on a charge of gaming. In his case o- detorrent sontonch 
is necessary. I sentenee accused No. 1 to pay a ilnc ot rupees live imndred, in 
default three weeks’ rigorous imprisonuienfc. With I'cgarcl to aecuseil Nos. 2, B, 

■ 4, 5, 6, 7, 8 and 10, 1 sentence each of tiiem to piay a tine of' rupees' seveiity-iive ' 
each, in default one rveekbs rigorous im prison mont. 

The, accused 1 appealed to the High Court. 

The following are the sections of the Bombay Prevention 
of Gambling Act (Bombay Act lY of 1887); refeircd to in the 
.ease:—" 


4^ .Whoevein 


Keeping 

house. 


common guming’ 


(a) being the owner or occupier or having 'tho 
use of any house, room, or place, opens, keeps or 
uses the same for tho purpose of a common gaming 

house ? 

(h) being the omieT or occupier of any such house, room or place, kiiovingl^'' 
or wilfully permits the same to be opened, occupied, kept or used by any other 
person for the purpose aforesaid ; 

(o) has tho care or management of, or in any manner assists in coiidiictiiig 
the hiisiness of any such house, room or place opeiied, occupied, kept or used 
for the purpose aforesaid - / ' 
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(*i) riibraiiocs or funiklics money for the purpose of gaming with, persons,; 
£roc|nentiiig any «ucli house j room, or place, shall be puixished with fine which . : 
may extend to five htindrod rupees, or with imin’isonmciit wdiicli may extend to ' 

three ..■months."' '•■ ' 

5. WlioG?er is found in any common gaming house, playing oi“ gaming with ; 
cards, dice, counters or other instruments of gaming, 

foi^ncl there present for the purpose of gamiiig, 
whether by playing for any money, wager, stake or 
otherwise shall be irunished 'with fine which may extend to two hundred nipee.s, 
or wuLh iiririrlsoiiiYieut W'liicb may extend to one, month. 

Any person found in any comnion gaming house during any gaming or 
playing therein, shall bo presumed, until the contrary be made to appear, to 
have boon 'lie re for the purpose of gaming. 

6. It shall be lawful for the Commissioner of Police in the City of Bombay, 

and elsewhere for any Magistrate of the Pirst Class 

Fuwci' to authoriEo entry of District Superintendent of Police or for any 

g'anni*;.^ house by I->oiice of- ^ 

iiau*,.; and seizure oi gamine' Assistant Superiiiteudeiit empowered b}" GoTcnimeiit 
' .iiistniments. ' ■ , ■ ' ■ . ■ ■ 

in this belialf, upon any compiaiiit made before him 

on oath that there k leason to suspect any house, room, or place to be used 
as a eo.minon gaining house, and upon satisfying himself after such enciuiry as 
he may think necessary that there are good grounds for such suspicion to give 
authority, by special warrant under his hand, when in his discretion he rdiail 
think tit, to any Ixispector, or other superior officer, of Police of not less rank 
::,.thatr-aBhiGf Constable — ■ . 

(a) to enter, Vvith the assistance of such persons as may be found nocossary, 
by night- or by day, and by .force, if necessary, any such Aiousc, room, o.r pltice ; 
and 

(5) to take into custody and bring before a Magistrate all persons whom he 
finds therein, wdiethor they are then actually gaming or not ; EUid 
((?) to sei;ze all instruments of gaming, and all moneys and securities fur 
money, and articles of value reasonably suspected to have been used or intended 
to bo used for the purpose of gaming, which are found therein ; and 
(ti) to search all parts of the house, room or pilace, wdiich lie shall have so 
entered, when ho shall have reason to believe, that any instruments of gaming 
are concealed therein, and also the persons of those whom he shall so%fiud 
therein or take into custody, and to seize and take possession of all instilments 
of gaming found upon such search, ^ .ib;'-;' ‘ ' 

When any cards, dice, gaming table, counters, -cloth, board or other 
i, y instruments of* gaming used ;m playing any game, 

■y^Proof ,,?f • or^ oi being '-U game bf- me-re 'sfiill, are found in any 

horae' -A house, ' room, ■ or plaee entered. , under warrant issued 
. under the provisions of the last preceding section or 

, about tbe pbrson of "any of those; ■^ho are found’ therein, it shall be evidence, ' 
until the oontraty is made*to’appeaf>t& such house, room? or place is used as, * 
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a coximioii liousa, aiul that tijo r<jar«d ilicreiii vren^ there iay'scii*. 

for ilic purpose of g;i?r'iDg5 alllioegli no plav was actually sceii ]>y the ]\!ag'i:;ire/e 
or Pulico officjrj ur Ly any persoB aotiiig under tlie authority of either of 
ibehu 

S. B, Dad^ Bn'tjor for tlie aeciised 1. 

(Advoeaie GcDcral)^ with the Public 

Crown. 

Chanda VAK iaR^ J. The appellant^ Allooniiya Hiisaii, lian 
been convicted by the Third Presidency Magistrate^ Bombay^, of 
the offence of keeping .a common gaming house under section 4 
of Bombay Act IV of 1887, Three grounds have been urged 
before us in support of this, appeal against the^ convictiom,.’';::The:^ 
first is that the presumption of guilt created' by sefAioii' 

Act has been wrongly applied tottlie ohence of keeping a common 
gaming house under section .4. It is contended that thatlpf^ 
suioptiou applies and was intended by the Begislature to -apply '■ 
unty' in the case of the offence of gaming in a commorr g?A^ing:: '? 
■housej which is dealt •with in section 5 of the- Act, Tiiere; ' JS:;;'’ 
^nothing-iii the language, of section .7 which lends supportAoithA 
narrow construction which we are.usked to put uponAt.:;::';-;iiA 
other hand, the language is -wide ehGugh\tot;CO:Ver ':the',cash:m 
-otience of keeping or-usiiig auominon gaming house. .1:;' 

The second ground of appeal urged before us is that the learned-' 
■Presidency Magistrate admitted the evidence of ce;!"taii:r previous' 
convictions against the appellant 'in proof of the o9BnceDf:-:wMchv 
he has been convicteda That evidence is to the effect that the ’ 
appellant w^as previously convicted' twdeo under section 4 of 
Bombay Act IV of 1887 and thrice' 'under section b 'of the Act. 
-The learned- Magistrate has drawn from this evidence the inferciicc 
that the appellant is a con-firmed gambler^’ and that lie, there- 
fore, deserves to be dealt with severely/'^ If the object of 
proving the previous convictions was merely for tlio purposes of 
the punishment to be awarded after conviction, the Magistrate - 
ought not to have allowed that evidence to go in before convict- 
ing the appellant j but even in that case there is no laiv which 
provides that proof of previous convictions can be given to justify ' - 
enhanced punishment under Bombay Act IV of 1887. Section 75 
of the Indian Penal Oode^ which deals with the punishment of / • 
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personas coiivict<^d after a previous convietion^ is confined to 
Oileiices |)iiiiis]udjlo under Oiiapter XII or XVII of that Code. 
Nor could tli8 proof o£ previous convictions be given against the 
appellant to sliow that ho bore a bad character. Section 54 of 
the Bvklenee Act prohibits the admission of such evidence unless 
e\idence lias 1}eGn given that the accused person has a good 
character^ and the only exception allowed , to that is where the- 
bad cliaracter of the person is itself a fact in issue or relevant, 
The learned Advocate General has sought to bring the admission 
■01 the evidence in c|ii.estioii within that exception by contending 
tliat^ as tlie rjiiostion at issue in this case was whether the appellant 
■ kept a coinmoii gaming house;, the evidence was admissible under ■ . 
cither section 14 or 15 of the Evidence Act. Now^ however the 
laAv stood before the amendmeiit of the Evidence Act in 1891^ 
■Biich' evidence, is made clearly admissible, by the amendment of^ 

;. the' Actr'.... ■See Explanation 2. to section 14 of the Evidence . Act... 
According to it, previous convictions become relevant within the 
meaning of that section 'when the existence of any state of mind, 
or body;, or bodily feelings is in issue or relevant. For instance^ 
where a person was charged with the offence of belonging to a 
gang of persons associated for the purpose of habitually commit-* 
ting dacoity, it was held by the Calcutta High Court that proof 
of previous conviction v/as admissible under section 14 of the 
Evidence Act^^ having regard to the character ' of the offence 
attributed to the accused: Em]}re,ss y, Naha Kmar PatnailsP’'^ 
In the present case;, the offence charged against the appellant was 
one of keeping a comiiion gaining house. Both in the charge- 
sheet ami ill the MagLstratc/s judgment it is stated generally that 
lie 'wm accused of the offence of keeping a common gaminghouse 
under section 4 of the Act, That section divides the offence ii\to 
four classes, and all are described in the marginal note as 
png a coimiioii gaming hoiiseA The • first class has reference to^ 
-the owner or occupier of a Iiouse^ room^ or place; who uses or 
’ keeps it as a common ''gaming house; ■ user of a. 'place,, 

or the keeping of it for a particular purpose necessarily connotes'' ' 
'the''oi’isteii,ee of a ,state'o£ mind. ‘They' imply, a purpose showing 
' intontioir and,, ^knowledgej intentiop 'io-''U3o4the- place for ithat 
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purpose and knowledge that it is so used. To keep a coiiiiuoii 
gaming house is to hold the house and manage it with the iiiteiitioii 
of using it as, such ImUtually. In the words of Lord liobliouse 
inPomell v. Kempfon Path Gompinv^P^ ^Hhe phrase 

me for a pitrpose necessarily implies a. deliberate usO;, a designed 
choice of the thing used for the purpose in liand/^ Kept '''* and 

used/'Mie saySj-. are expressions necessarily or very strongly 
importing an habitual or repeated use of the thing for the purpose* 
So also ill the second class of the offence* According to it, a 
person commits the offence of keeping a common gaming hoiise^ 
ifj being the owner or occupier of it, he kmtmnplp or wllftdlp 
permits the same to be opened, occupied^, kept^ or used by any 
other person as aforesaid ; or, in the third class, if lie advances or 
furnishes money /<?r the pwr^^oseoi gaining v;itli persons freq ueut« 

, iiig any such house. These are ingredients of the ofibnee which 
■: ' render it necessary, to give proof of liis hmwledge ot intelitioii^ 
.and.' habitual course of dealing with the house; room^.or place ^so.' 
.":faras they are relevant to the proof of the offence.' I'.'thmk^.. 

.' .'.therefore; that; having regard to the character of vtlie rnffeiice'':: 
charged against the appellant m respeel to tJiu 2 )miiml(ir room^ the 
evidence was rightly admitted under section 14 of the Evidence 
".Act.,. 

The appellant was convicted by the Magistrate generally' under '' 
section 4, and the evidence in the case shows that there ' was " 
gambling going on when .the Police entered, and the appellant . ^ 
who ivas the occupier of tlie room wa.s one of the gamblers. 
This evidence; with the evidence of previous convictions, consist-* 
ing in his own admissions, show^s that- he used and kept it as a,, 
common gaming house both under the first and the second class 
of the offences in section 4, A e. {a) and {h)» 

The third and last ground of appeal is bliat the execution of 
the warrant wdiicli was issued by the Commissioner of Police 
under section 6 of Bombay Act IV of 1887, and under which the 
Police entered the appellants house and conducted a search, was 
illegal; because, it is contended; the warrant was executed not 
immediately after it had been issued, but several days after. The ^ 
date of the warrant is 19tli May, 1903, and it was executed on the 
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7tli June; 190S. Section 6 of the Act does not say that the warrant, 
should be executed immediately ' after its issue; nor: does, it; pre-, 
scribe any period during which it must be taken to :be in: force. 
But the argument advanced by the appellant’s pleader is that it, 
could not have been the intention of the Legislature to keep a 
warrant of this kind in force for an indefinite period uiid authQris,e , 
those to whom it is issued to let it lie in their pockets as long as 
they like and execute it after the lapse of considerable time. But 
::„:wheii the Legislature has not prescribed any period i,imiting the ; 

time during which it is to be in force, ^ the presumption is that :it : 
■ , retains its validity until it is executed. In Dickenson y. Brovyn cml 
Lord Kenyon said that the warrant of a Magistrate was ,' 
not returnable at any particular time; but continued in force until 
it was fully executed and obeyed, though it were seven years. : In 
Ilaylieno y. Far Jeer the same learned Judge held that a: war- 
rant to arrest a person that he might be bound to 'appear at tlio 
3iext Session of O^^er and Terminer might be executed at any 
time. Some discretion must be given to the ofllcer executing a 
warrant, and whether that discretion is exercised properly and 
within a reasonable time or not is a question which must depend 
on the circumstances of each case. But the warrant itself does not 
'become illegal merely because it is executed not immediately after 
its issue but some days after that. , There may be; under certain 
..circumstances; „ illegality, attending., the. execution of„.the warrant.,.,,,,,, 
and rendering the officer executing it liable on account of such 
illegal execution ; and yet the warrant itself may be in. force; no 
period of time being expressly prescribed for its execution. It 
wms said that the language of section 6 of the Act showed that 
the wmrrant must be executed immediately after its issue, and 
the case was put before us in this way in support of that, T|ie 
persons who occupied the place when the warrant wms issued 
'mighllcave^^ a others might come and live-there; and it cannot 
have been the intention of the .Legislature that the warrant 
should ^be executed when there has been a’ change of that MncL 
ISut it appears to me that the language of 'section 6 supports the 
view^ that the Legislature did not intend to restrict the authority 
, executing the warrant 'to any limit 'of time. ’ The warrant has to 
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be issued wlien a complamt) is made on oatli tliat there is reason 
to suspect that any house, room., or place"'’ is used as a common 
gaming house. The.; attack. 'aimed at primarily is against a 
particular locality as distinguished from the persons who live in 
or frequent it. It is because a house, room, or place is suspected 
to bo a rendezvous of gamblers that the Legislature lias autlioriz- 
cd the issue of a warrant, the object being to prevent any house 
becoming the resort of gamblers. The gamblers are reached 
through the house, room, or place, and it is the house, room, or 
place which is to he entered and searched. The complaint in 
fact on the basis of which, the warrant goes is against the house, 
room, or place, and its inmates and its contents come in as parts 
of it). That being the nature of the complaint and the house, 
room, or place standing where it did, it may be the Legislature 
has not prescribed any limit of time for the execution of the 
warrant, but left it to the discretion of the onicer issuing it. 
Persons who live in such a place may change from clay to day or 
from hour to hour, as those who gamble there may change. But 
the house, room, or place being in itself prhmX facie proved to 
the satisfaction of the authority issuing the ^varrant under 
section 6 of the Act to be a common (jaming liome^ it continues 
to be so for the purposes of the Act and may be searched within a 
reasonable period so long as the warrant}, not being executed, is 
in force. Again, the object being to apprehend the gamblers and 
seize the gaming instruments, it may be necessary sometimes 
that the executing officer should bide his time to make the search. 
Having regard to all those circumstances I think that the 
Legislature has delib -rately omitted to provide for any period of 
time for the execution of the warrant. 

The only flaw in the warrant urged licfcrc ns was tliat 
because the search under it was made some clays after its issue, 
we must decline -to draw under section 7 the prcsumptioji against 
the appellant that the place was used as a common gaming house. 
For the reasons I have given neither the warrant nor the search 
under it is vitiated by the fact that the search was made several 
clays after it had issued. But assuming that the pointed out 
is of such a character as to vitiate the search and make the 
presumption created, by section 7 inapplicable to the case, 'what 
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follows? This only that the prosecution, must, :prove„ihat the 
place searched hj the Police was used as a common garniiv^ house. 
It only makes a difference as to on whom the omis of proof in the 
first instance lies. Here the evidence of witnesses fur the 
prosecution proves that gambling was going on when the Police 
entered* and that packs of card and money were found in the 
room. The appellant and the other persons who were accused 
with him were caught almost red-handed. That evidence with 
the evidence of previous convictions against the appellant is 
suiiicient^ in my opinion^ as it was sufficient in the opinion of the 
'■ who saw and heard the Avitnesses and examined the 

accused, to prove that the appellants course of dealing with tlio 
room in which he has lived for the last 18 or 19 years has been 
to treat it as a house kept for gaming. The discrepancies pointed 
out ill the evidence by the appellants pleader are too trivial to 
affect the Aveight of it. I AAmuld, therefore, confirm the conviction 
and sentence under section 4 and reject this appeal. 


Jacob, J.”I have had the advantage of perusing my learned 
colleague's judgment in this appeal, and it is wvitli much regret 
that I feel myself unable to concur in some of the conclusions at 
Avlnch he has arrived, materially affecting the decision of the 
■■■case. ■ 

The first objection taken for the appellant ^Yas that the 
prestmj^t'ion (I use this Avord for want of a better concise term, 
in accordance Avith common practice, thougli I am doubtful whe- 
ther the term accurately connotes the conclusions of the section) 
created by section 7 of Bombay Act IV of 1887 AAms applicable 
only ill connection Avith an offence alleged to fall under section 5, 
and not in connection A\dth one under section 4 of the Act. 
It is, I think, obvious that broadly stated as this contention was, 
it is untenable. I am not sure, however, that the learned pleader, 
who appeared for the appellant, was quite successful in explain- 
. ing clearly the point of his objection. / 

Noav it is clear that section 7 does provide for a ^^presump- 
tion under certain circumstances that the house, room or place 
'in^questibn is" used as a ■cdm'ifioti- gamifig’ hbuseV''' 'That is suffi- 
cient far the piirposes^of ^ section also 'sufficient for the, 
purposes of Section '4 so, far as regards the fact that the house, 
&c., is isQUsed; bufevifc for* the purpose of 
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showing that the Iiouso was so kept or used by any >specificcl per- 
son and in certain cases this would be certainly an important 
distinction in favour of a person charged with an offeiiee under 
section 4 (tf). 

It is necessary in order to comply with the provisions ol 
section G of the Act that the authority issuing the warrant 
should be satisfied that there are good grounds for suspecting the 
liousej to be used as a common gaming houses that is (under 
section 3), that it is kept or used for the profit or gain of the 
owner or occupant^ &c.; and before he can be so satisfied^ it would 
seem to be necessary eof liypoilieu that he should have what he 
deems to be reliable information as to the enjoyment, or at least 
as to matters involving reason to suspect the enjoyment, of such 
profit or gain by some specified individual as such owner or 
occupant. In the present case the vfarrant which is on the 
record indicates that the house was kept by the appellant. I am 
of opinion that this circumstance alone would not have justified 
any presumption against the accused^ if he had disputed the fact 
that he was the owner or occupant of the house. The burden of 
proving this fact^ which it is necessary to prove for a conviction 
under section 4 of the Act, is not removed from the provseciitioii 
by the provisions of section 7 and the entry of his name in thc 
warrant would so far be no evidence of this fact against the 
accused. 

In the present case, however, this objection of fact was not 
taken before the Magistrate. As the record before us stands it 
is undisputed that the appellant was the occupant of the house, 
and to him, as such, the ‘'presumption '’ that the house was 
used as a common gaining house attaches. I concur therefore in 
lidding that on the facts of this case the first objection is 
.untenable, ■ 

The second objection has reference to the admission, not 
indeed of evidence, but of statements elicited from the appellant 
as to previous convictions for offences under the same Act. I 
concur in the opinion (see Ymi% v. King Kmpemr that the 
i-nvamiiiation of an accused person in respect of such previous 
convictions which it may be necessary or permissible for tho 
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.v'.|-»mseciition,,toyprove^'i^^ .legal, warrant, or 

V'.liavingr:,' .regard the . provisions, of .section 342 of tlie :,Crimiiial 
' Procexlii.re'^ For the, purposes of the present argu.meiit^ liow- 

ever, these statements must be regarded as evidence^ and the 
question which arises is whether evidence of such previous coii- 
victious Vvvas relevant in the present case„ 

It is not necessary I think to consider in this case whether such 
evidence would have been admissible after conriction for the 
purpose of affecting the sentence to be passed. It seems probable 
on the construction of section 54 of the Evidence Act^ especially 
ill view of the circumstance that in the matter of civil suits a 
somewhat anaiogoiis condition of affairs is dealt with in section 
''oSpthat'hiich evidence tendered even for such a limited purpose 
mnsb be excluded. The question however is not free from doubt 
(see Queen- v. Bhihoo and Eos/ntii Doosadh v. 

and whether this is likely to have been the real intention of the 
Legislature in view of tlio deliberate adoption of the principle 
expressed in section 54 of the Evidence iict prior to its amend- 
ment by Act III of 1891^ and the considerations which brougirt 
about that amendment (see Queen- Empress v. KartieJe CImnder 
may well bo questioned. 

; Tiie;pix)visioim of section 221 of the Orimiiial Procedure Code:; 
luive reference^ it may be iiotcd^ to the competence not to the 
discretion of the Court in awarding punishinent. However in 
this case a decision on this point is not at present called for as 
tile learned Advocate General veiy I’caclily adiiiittcd before us 
that the previous convictions must have weighed with the Magis-* 
irate in determining the -question of the accused's guilt. Now as 
regards the admissibility of the evidence in this connection my 
learned colleague has applied section 14 of the Evidence Act. He 
regards for this purpose the case as falling possibly within the 
purview of section 4;^ clause (5) or clause (d% of the Act. 

" This in my opinion is going entirely beyond the record It k 
true that so far as any law is quoted^ the Magistrate only refers 
generally to section' 4, which of course might include or denote 
clause (5) or clause (d) as well as clause but the offence is 
clearly stated to have been that of keeping a common gaming 
;cv’d ai Xi865)^W.E.0t%8S.,: ^ ' ii) (18S0) li Cut 768. ’ 
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liouseP' and this no less clearly falls iincler clause (f?) and not 
under clause (6)^ much less under clause (i). 

I can find nothing in the record and certainly nothing was said 
ctt the li earing before us to indicate that tlie olieiice was ever 
regarded as falling under clause (b) or clause ((!)> 

It is indeed true that the general expression keeping a comrnoji 
gaming house is attached in the margin to the whole of section 
4 of the Act. This seems to me however beside the present 
question, apart from the fact that marginal notes form no part of 
the legislative enactment: Buhld Mullah v. Hahony^^'^j Punardeo 
Narain Singh v. Ham Sanip Section 242 of the Criminal 

Procedure Code requires that the particulars of the oiienco of 
which a person is accused shall be stated to hinij and it is to my 
mind clear that a general reference to the inclusive terms of a 
marginal note appended to a section which deals with several 
otiences made up of distinct facts^ does not aniouiit to a compliance 
; ; with this reqiiiremenu The expression keeping a coiiiiiioii gam-,,; 
ing house applies in strict parlance only to the terms of clause 
{a)s and looking to the record and to the case as presented to us^ 
it seems to me impossible to conceive that any other oiienec than 
one falling under clause (a) was conteiiiplaled by the prosecution^ 
or by the Magistrate^ or by the accused. 

In iny opinion there can bo no doubt that the tw'o clauses (f'^) 
and (6)j provide for perfectly distinct offences. The ingredient of 
the house being kept or used for profit or gain is common indeed 
to both, but in the case of clause (a) the direct recipient of the 
gain or profit is the owner or occupant himself; wdiiic under clause 
(h) it is some other person whom the owner or occupant has 
knowingly or wilfully permitted to use the house for such a 
■piir|}Oseo 

Clause (d) on the other hand deals with an entirely different 
state of facts. The advance of money by the appellant for such 
a purpose lias nev'cr been alleged. Now even assuming that clause 
(b) could under any circumstances be applied us in tliis appeal^ 
tliere is no evidence or allegation that any such permission as is 
stipulated in this clause had been given by the appellant to any 
otlier pcrsoiijj or that any other person had used or kept the 

P) , ' (2) (ISOS) aopaisss* / ' ' \ 
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'Jionse for; Ilia:' profi ' The; necessary iiigredieiit of fact^, 

.therefore is' wantiiig,'a.n.cl no question- of knoY/Iedge of . wilfiiliiess/ 
or indeed of any other state of ' mind;,' caii^ thereioieg arise in 
' connection tliorewitli'as . affecting the appellant, , 

As stated abovc^ howeveig I am clearly convinced that clauso, 
(d) is not applicable^ and clause .('-O A^’ead with the definitioii in 
section 3, which states the ingredients of the offence^ is coneeriied. 

. solely' with matter of fact; and not with such ; states ; or 
conditions as are specified in section 14 of the Evidence Act. 

Eiirtheig it seeiirs clear that the relevance of such previous 
convictions would be excluded by - tlio- terms of explanation ,(l)v 
/of: -.''section.' 14» of the Evidence .Act^ read for iastaiice with . 

' ill iis't ration, (p) -appended to the section. 

, ''.-Eciiially A am/of opinloii. that section 15 of the Evidence Act- 
'is-iiiapplica-ble. in connection -with an offence iiiider sectioa'A' 
;(«')„ therei'S'no, .qiiestioig at any rate in the.' 'present case;-: o:f'acc'i- 
: iient^.'.,or.:knowled.ge.or intention. . ;The words . fie 
cbm house -in thismlause do not in ..iny 'opinioin 

involve any notion of intcntio.D^ as distingniis}ied-finiii,.'ae-Gid-e5afc,'..' 
'bfft'are used as introductory of the definition in section 3..' 

J-hde set out, in - that defi,aition are. 'what . ni list b'e p,ro^ved',-''fe; 
establish the purpose. '' 

The words of Lord -Ifoblioiise -q'iio ted..by ,my lea colIeagii6',' 
"from' .the' /case''' of '' Fmell YdKempfon Park, Bme-eonrse. 
do not appear to mo to be in. point... - The expre'ssioii was'iised, in 
the. course ■ of a disc'iissio-n bearing on the question how, far -ttie.: 
...phrases^* use, for ,a purp.ose'.” is to.be limited, to the, more,proxim.atB-;: 
or^'direct: ol3j,ect' of the use'. . A presumption of, deliberate ehoiee, -or;^ 
intention attaelies more or less to nearly all criminal actSj, bnj; it 
would not therefore be held that intention is a necessary iiagre- : 

|ib.li?|:i;:':b|;^:t'hb::-::^lI:iidbnce■^Mt:iEv.^-tfia:c,Qh3i 

an offence under section -4' of 'Bombay Act I'¥ of 18S7 it appears 
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^ . I XI X pnce cannot be let in under section 54, 

It i3 I tave not Ihonght it 

or under sectioi 310 511, &c-r of tlie Griminal 

necessary ^ provisions of these sections are directed 

to’Itro£Fo;edure,on the assumption that the evidence is 

n»'tSy”!mvicW, slionW bo set aside, and that the accused 
\ n 1 fv^pd The previous convictions under section 5 
:SnoUn;:; hwime law be ad.issibie. W,th tegaed ^ 
the discrepancies as to the discovery of the second pack of caid, , 
tiiouph standing alone they might not he worthy of serious 
consideration, tho fact that only one pack was enaor..d on t 

i -ind et'ut UP with the charge sheet is signuicant, and 

r;rs 1 1 ,?: o., .he thbd pci„t ft.. 

lisyTLcutiou of the avamut. I a,u unable to concm- ontael y 
in tbc 'opinion cxpto.scd by Sir. Jnetice Oh.ndav«l.-..t but my 
cVfFerencc of opinion will not affect the decision of rhi-s ca.e. 

Section 6 of Bombay Act IV of 1887 emimwers any one of 
covfcain officials, on the event of certain conditions being tuhdlec ., 
tr-live authority by special warrant under his hand when inlus 
discretion he shall think iit^’ to a Police Officer of not less rmuc 
than an Inspector to enter, &c. This section read with section / nn- 
ports a denartiiro from the principle ordinarily entorced m crimi- 
nal proceedino's as to the incidence of tlie burd.m or proof, and it 
has been frequently held that the provi.sions of tao.se secuious 
must in conseqnence be strictly construed. It appears co nic bar 
the instifyin- reason for the new departure adopted in section i 
is ti be found in the fact that the proceedings contemplated by 
section 6 involve tho exercise by an experienced official of a care- 
fully restricted class of a discretion, which, though applied U 
es mrle and it may be interested information, is ^esscntiallj 
iudicial. Now the giving of the authority by the special warrant 
L(tlie use of such guarded terms cannot be intended to have no 
significance, compare section 96 of the Criminal 
-h in the exercise of that judicial discretion applied to facts a,s 
they have been brought to the knowledge of the audiorismg 
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officiaL III tlie. course of timCj ifc may be sliorter or lo.npy*r, 
aceorcliiig to circumstances^ a cliange in those facts may be 
bronglit about ; the house or place may be transferred to aiiotlier 
occupant^ or the same occupant may cliange his lialiits^ or may 
cease to take profit or gain^ and the result of delay in executing 
the warrant may thus result in virtual delegation of the carefully 
guarded discretion from .the issuing to the executing official^, 

: whiClx. cannot have been the intention of the Legislature^ - 
' The provisions of section 75 (2) of the Oriniinal Procedure Code/ 
..which embody the principle affirmed in the English cases cited 
by my learned eolleaguej are indeed by section 101 of that .:God 0 ' 

: made' applicable to search warrants issued under that Godey but' 

■ they arO' not ill my opinion applicable to a special warrant issued 
■,': under section 6 of the Bombay G-ambliiig Act* To iiokl that they 
are applicaljle v/oiild also involve the application of the provisions 
of section 104 Criminal Procedure Code, to such special warrants^ 
which, ‘would probably tend to <]eioa.t their object* 

' On the other hand, however, it would be absurd to hold that 
the warrant issued under section 6 of the Gambling Act must 
be forthwith executed. -It appears ‘to mo that the question’, 
whether the delay has been reasonable or otherwise is one which 
must bo decided wdth reference to the circumstances of tlie case..''. 
Ill' the present case I am notxlisposed to hold that the delay of 
19 days was unreasonable^ , 

Owing to the above diiferenoe of opinion the case was, imcler aootioii 429 of 
the Criminal Procedure Code (Act Y of 1898), referred to Mr. Justice Astono 

S. i?. DiuZy Biirjor for the appelhint {accused 1) : — W’e conteri.d 
that the Magistrate ivas not right in raising a presumption of 
guilt on the strength of section 7 of the Bombay Prevention of 
Gambling* Act (Bombay Act IV of 1887). The Act must be 
construed strictly; Queen- Empress v. NaroUamlm 
Qmen-Empress w Gopind ; Queen<-Empress v« Kanji Bhimji * 
and, lienee, section 7 must be held to apply to a conviction 
iiiicler 'section 5 only^ and not under section 4 of tlie Act. 

ilorcover, the admission of irrelevant .evidence as regards 
previous convictions had weighed with the Magistrate in coming 

(tM18S9) 13 Bom, 681. ’ ' (1891) 16 Bom, m , 

;/ f v 184. , ^ 
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- tO' a eonvictioii* ■ These previous ..eonvictioiis ' are not admissible, 
under any provision o£ law, either under ilie Criminal 
Code (Act V of 1898) or the Evidence Act (I of 1872). Sections 
t' . 3 10> 848, and , 51 1 'of . .the. . Criminal ■ Procedure , Code. ■ (A.ct„ 

'"'. .Ab of 1898) deal With the procedure regarding; such evidence:' and: 
not v/itli its admissibility . or otherwise. Such evidenee waS" 
formerly admissible under section 54, Evidence Act, I of 1872 
(Qi/een-Ffjrpress w KaHich Clmnder Bus h)) ; but since its amend- 
ment, by Act III of 1891, it is. inadmissible. It is also inadmis- 
. ,sible under section 14 or section 15 of the Evidence Act (I of 
1872) ; for in an offence under section 4 of the Bombay Preven- 
tion of G-arnbliiig Act (Bombay Act. IV of 1887), of keeping 
.■".'A'cbihmon gaming;' house, . there, is no question,', of intention ; or' 
u';'guiliy know^^^ No state of mind is relevant inVthismas,e. ,:.^ 
EviprcBf: v« Y'^japoory Moodellar ; Ilollingltam v. IleaBi 

AAs:.reg,ar(ls the dictum of Lord Hobhouse in Powell .v. KemptM- 
Park liace-conrse Company on the phrase use for the 
"piiipos(^^ the opposite view taken by the. liarl;,pC 

: ;„.Halsbury, L« 0., in the same. case, at page 162, 

IVc further contend that the warrant being a special warrant, 
."/'inust. be; .executed 'forthwith, '.and .not having 'been "'.so;,, 
must be taken to have spent itself, or in any event the presum- 
tion' under section 7 of the Bombay Prevention of G-arnbling Act 
.(Boiiibay Act IV of 1887) ought not to be raised against' us* 
\,TIie general rules regarding ordinary warrants under the C.rim.ii:ial 
:Procediire Code (Act V of 1898) do not apply to this special 
.W'arrani The delay in execution of the warrant hi the present 
ease is far from reasonable and has not been accounted for. 

Scott (Advocate General), with the Public Prosecutor, for the 
Cvown : — The presumption under section 7 of the Bombay Pro* 
veiitioii of Gambling Act (Bombay Act IV of 1887) applies 
equally to sections 4 and 5 of the Act. There is nothing in the 
Act to limit or restrict its operation. 

Tlie evidence of previous convictions was rightly admitted 
either I'iiicler section 11 or section 14 or section 15 of the E\'idenee 
Act (I of 1872). It is necessary to prove the intention of the ■ 
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aceiisccl lUiil knowledge is an ingredieutr of tlio ofreiice. 

Tile prosecution 'liacl to'prove that the. present ■ act o^^ the 
formed one of a series of similar acts on his part. ■ 

Is regards the legality of the warranty the Corrrt .miist so 
construe section 6 of the Bombay Prevention of Giiin Ming Act 
(Bombay Act IV of 1887) as to give some meaning, to its provi- 
sions, To hold that the warrant should be ovecuted fortliwitli 
is to make the section nugatory. Section 75 (2) of the .Criminal 
' Procedure Code (Act V of 189S) shows that a vrarrant shall 
remain in 'force until it is cancelled or exeeiited. In any evenC 
the delay in executing the warrant is not shown to be unreason-, 
able. 

; is, I consider^ clearly ' proved by the evidence 

V in ihis' ease that a rooiig of which the appellant is the occupier^ 

V,: was,;' entered by certain Police Officers on the 7th June last under '• 
wmau'ant legally' issued in accordance with ' the. ..pi’ovisioiis of ■ 
v^secitiGn' 6; of the , Ganibling . Act (Bombay ct IV of 1887) -nineteen 
"■::days'"':previously 5 ' and that .in the roomihus entered u.nd,erdliQ.: 
/^^'Warrant ^ so ' issued^ there' were; found playing-cards^ and ten per*' 

' ''AOTkinMuding dim 

:-''^,)The';,ffiiding of cards under' these ...circumstanees eonstitutes'^'' 
legal evidence^ until the contraiy.'i..s \inade to aj^pear, 
room is used as a common gaming house and that the persons 
found therein were present for the purpose of gaining ersan if 'n 
play wms actually seen by the raiding party (see section 7 of tlie': : 
'cAC't),". 

It lias boon coiitcndod by Mr, Bady Burjor who appcarcMl for 
the appellant tliat section 7 of the x\ct lias uo application 'wh'Cii 
there has been an iiituinnl of many dajs as in this csse between 
tile issue of the vearrant and its execntioii, Tliis argruneiifc is* I 
think, unsound^ for no foundation for it can bo discovered iu any 
expess words or iiecorssary implication in the .Act. It is, however, 
open to tl)c appolhint to ask the Court to treat what tim Aegis* 
hitiire declares in section 7 to ])e iiieriminating *‘'evideiice;Ves 
reduced in weight by any triireasonable delay winch may take 
place, between the issue of a warrant under section 6 and its 
execution. In the present case the delay is not, shown to have 
been unimsonable* „ ' ' 





is further evidence on the record' which I iliiiik 
' Presidency Magistrate haS' rightly- .believed to . be 
■■ evidence establishes the . followi additional facts. ■ The ten, iiien"' 

'• ill the' room when surprised were seated on the floor iir a -eirel^^^^^ 

■ Some "of : the ca.rds .ivere scattered about and some under n^ riiat 

■ after the .raiding party entered; biit most of the persons in 
room had cards in their hands v/lieii first seen. Money was found, 

' on the floor. ■ When surprised there was at first general conk 
, 'fusion and effort to escape and then a p.r'etence of listeningdO:the^- 
'.reading ofnne of the ten persons.-' ■ 

,,T^^ keeping a common, gaming ' house of which 

■'^;-;appell,a]it 'ntan:dsnanvictedMnder^.'Be^ 4 of the Gambling Act 
1887) maybe- committed' in any of the variQ'u,s' ' 
7i:;ways::S'et''^^^ clau3e.s-'.-(<i^)/ .(/^■)^ (e)^ (ci) of that section. 

: If uSieibnt- at present to confine attention to clause being :thn 

■'^;’bwner or having the use of any such house^ room-'br , 

I'lplaee; opens;'keepS; or uses the .same for the purpose of a common;: 
:',dg.amihg^ ho-use'’'^— though i.t may be obseinmcl that under claii'so;-. 
:,"-'{r),lt would be useless for the, appellant to plead , that, he' wasM:d^ 
^■'the;': 'bw'ne,r or occupier if he-liad.kHhe care, or manage'ment;;b^^^^^^^^ 
''"i!i;'-'any-': inaiiiier assiste'd' in conducting the .bus-iiiesS:.of ,any-';'S'ubh.?^^^^^^ 
lioiise;' room' or place opened^, occupied, kept or usee! fo',r the 
' pose, aforesaid.’'' 

T.he- incriminating evidence on the record may be siimriiarised 
as, follows . 

-(l)..-^Tl,ie appellant is the oce-upier of the' room -in. question^ '" 

;:-(2) Whe'ii tlie'room .was entered . under, a- warrant issued' under ; 
■::,thel-pi^^^ 6 of ...the Act ..cards, were' found in -tho 

■room. : V 'This ' has. been declared; ., by ■ the Legislature :{se,ction.,:.7),'t^^^^ 
be Svideiiee until the contrary is made to appear that such room 
" is ; used as ' a 'common :ga'm.iiigdious'e, and that the persons found 
.tliereiii' were there' present for - the 'purpos;e' :of .:.gani,iiig.';''';;^^ 

(3) There were in fact nine persons besides, the appellant; some 
of wd.ioiii \rere playing cards in bhe presence of the appellant; 
||||S;;;dy;ideiAfe,...plhy iug '■;,£ or'':mo.ney .q'.; ■;-';b r ^ 

To rebut the complete case made out by this evideuec that 
tin's rooii\ was opened, kept or used by the appellant as a eomiiion 
gaming house; there ; is 'fnerely the bare assertion of the acctiSecl 
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that tlie persons present had met fortuitously each for a different 
purpose wholly uucoiiiiected with card -playing and that there was 
no card-playing at all— an assertion which the Magistrate;, for^ 
I thiiikj good reasons^ did not believe. 

But it is contended for the appellant the conviction is vitiated 
because the Magistrate elicited from the appellant before he was 
convicted that he had been previously convietetl of keeping a 
'. common gaming house and Mr. Dady Burjor argued first ' that ', 
the Magistrate treated this admission as part of the evidence on 
■ •which he based the conviction appealed against ; secondly^ that 
this fact of a previous conviction "was not legallj^ admissible 
evidence to prove the ofrence of keeping a common gaming house 
for which the appellant was being tried. 

The case was tried not by a jury but by a Magistrate who 
was judge of the law and the facts. Ho was presumably aware 
already from the papers before him that previous convictions 
were alleged against the appellant and. he, knew that a previous 
conviction if proved would afford legal ground for awnirding more 
severe piiiiisimient in the event of the appellant being convicted 
by him. The Magistrate in setting out the evidence upon wdiich 
he has held the charge against appellant proved has not included 
the admission of a previous conviction and the record does not 
afford indication tliat he took this admission into consideration 
except for the purpose of assessing punishment. If it is to l)c 
assumed (which I think unnecessary) that the admission of a 
previous conviction was treated by the Magistrate as part of the 
evidence upon which he based the conviction^ the question arises 
was it admissible evidence under the provisions of the Evidence 
Act (I of 1872). 

Section 51 of the Evidence Act (I of 1872) is as follows « 
criminal proceedings the fact that the accused person has 
a bad character is iiTelevaiit;, unless evidence has been given that 
lie has a good character^ in which case it becomes relevant,. 

l»*™T!:iis section does not apply to' cases in which 
the bad character of any person is itself a fact; in 'issue, 

ExjjimMiofi' 2.— A previous d'oaviction'.is relevant as evidence 
of bad charactci?/^ ■ , , _ 

It is, siifiieieiitly clear frqm.' this section that in erhiiinal'pro-* . 
e'eedings the fact that the accused person has a bad eh,aractc;r iS; ’ 
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iiofe tbe' purpose' of raising a general iiifci'ence 

s?iek had eharaeler tliat tlio accuseci person is likely to have com- 
■.'.'/iiiitted tlie crime charged* ■ 

■ ; ' ; The: second, explanation says "' a'-.previous conviction is relevant' 
: 'as evidence of bad character/' It dees not saj^ that, a previous: 
conviction is never relevant unless evidence of bad eliaracter 'is 
'.relevant or is itself a fact in issue, and even if it did go so faivas 
to say , this, it has to be remembered, that the Evidence 'Act no- 
where says that evidence may bo given only of relevant facts* 

Under section 5 '^evidence may be given in any suit or pro» 
,dceeding'',;o£' the’ existence or "non-existence" of every'' fact,^in' 2 Ssp,e^: 

,^n'd'.of'. such. "otherVa herein’afte'r .declare, d to be',.,relevaht 5 : 

:i,hnd'::.:p£'=;'n '' The. illustration' ■"■(a) - to .'that ^ section :'.is' , .aS' 

, =r:;.'£bll0ws'' r™ , " 

is '. dried' for the murder- of B by beating' him. with a 'Club; 

' the intention of causing his death* . ' 

At A's trial the following facts are in issue » 

'' A^s beating B with club ; 

' . A’^s causing B^s death hj such beating ; 

A^s intention to cause B^s death/-' 

The worils ^\for the purpose of a common gaming house 
' occur in each clause of secti.o'n 4 of the Gambling Act (Boinbay 
■ Ac't IV of 18'S7) and guilty Iviiowledge or intention beco:mes 
tli'os a'li essential ingredient of -the 0 ',ffence ■defi.ned in that, 

'■ section so , that g'uilty knowledge or intention becomes a fact ’hr, 
issue wlieu a person is tried for the offence of lmepiiig .a co,m:iiiO!:i ' 
yghtniiigd:io,usG 

Again section 14 of the Evidence Act enacts that facts showing 
.'.rtlie.existe'nce of any .state, .of ■m:ind^..' ' such,' as^' inteii:tioig';kuowle'dgeV,' 
are relevant -when the existence of any such state of mind 

'is in issue or relevant^ and (explanation 2) ^'’wliore^ upon 

'd'lre, trial :of a person- accused of an offeneej the previous commis- 
sion by the accused of an offence is relevant within the mt?anirig‘ 
f)l; this sectioig the previous conviction of such person shall also 
;,'i^hA:Aeleva,hl^fac 

ITiidcn* seeiiou 1 1 of the same Act^ facts not otherwise re]e\’aiifc 
arc relevant if by themselves or in connection with other '■ 

facts, they make the eyisteiiec or iion-existenco of aiij' fact in 
issue or relevant fact highly probable or improbable. 




mmAj BEmm. 


, : /If tlie ■ proseeiitioa liad ' beeii' ■ in a- position ' to prove iliat the 
appellant had habitually on niaiiy'' occasions used this very room 
or another room in his occupation as a common , gaming lioiise by 
the direct evidence of persons who had gambled there; ' sucli a 
fact would make the existence of :the guilty ' iotentiori or know- 
ledge. imputed in the present charge highly pivAmldo; and under 
itheisectioiis 5; ^ quoted from the Evidence : Act (with 

which' section 54 must be read)' such fact would be aclniissible'iii 
/evidence. Previous conviction might be a mode of proving,' such 
a use on some of the previous occasions, but it can hardly be 
. contended that such previous convictions are inadmissible if the 
/iise for such criminal purpose could be. allowed to be proved, by 
.' other evidence. 

,/ :: I 'therefor concur in tho' opinion of Mix Justice Ohandavarkar:' 
that in. a trial for an offence of keeping a common gaming house" 
/tnider section 4 of the CTambli.ng Act (Bombay Act IV of .1887) 
evidence that^ been previously convicted of the 

..saine offence is admissible to '-show guilty knowledge or intention* , 
./I'' have assumed, in dealing with this- part of the argument, for 
^/ttre..''.:,,'a'.ppellaiity 'that Presidency Magistrate, did take , '"into,/ 
:.eoii.sideratio,n for/ the purposes' of conviction; the previous convic-,", 
:/ti<iii, admitted by the appellant^, but I , have sai.d that in :m3:'’.,opi,ni'on'::. 
'/it dsnot; iieces,sary ; to"niak,e., this -assumption: ■ ,It ,XS; ^ I:' tlii'nkj, under: 
the circumstances already set out ■.more. -probable that the Presi- 
:deiiCy/H:agis.trate^s-- the ; question,. -as , to ' previous" 

.'.^..convietioii. wa.s to ascertain 'ivlietlier in the. event of coiivictioii,, 
formal evidence as to alleged previous convictions and as to- 
kleiitity .of the accused, could be dispensed, witlib ' 

of the Code .of Criminal Procedure (Act V of 1898) 
enacts that for the purpose of enabling the accused to oxphdn 
any circumstances appearing in evidence against liiin, the Court 
may, at any stage of any inquiry or trial, without previously 
warning the accused; put such questions ' to; liim as the Court 
considers necessary, and shall fordhe’'purpose 'aforesaid question 
him generally on the case after the witnesses, for the prosecution 
.have; been examined and before he, is nailed' on for his clefenced^ 

^ It i's under this section that the appellant appears to have been 
fenmined by t'hh' Magistrate^ v ’ ■■ A ; ' ■' , ' ' ' ■ , ’ ' h/,:. 
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■'put \by,, the.; Magistrate iiD^der; tbe^TelM 
VHiat'A^pWvi^ CGimctioii' of appellant ;iiric!er : section 
Gariibling Act (Bombay Act IV of 1SS7) could be taken into 
. consideration for, the purpose of conviction, ■ then the question :waS;, 
not authorised by section 342 of the Crimiiial Proeediire^ 

■ being, to enable the accused to explain., any., 

circumstances appearing in the evidenee against him* 

If^ on the other liand^ the object of the question \Yas to ascertain 
whether;, in the event of conviction, formal evidence as to alleged 
previous convictions and a;S to identity of the accused could be 
dispensed witlq the question was equally unauthorised at that 
'-■ stage/by the provisions of section 342;Criniiaal Procediire„:^Godep:'^: 
so that it may well be contended that inquiry of any sort into 
the fact of previous convictions for the latter object should have 
v;:,bebh''pGstpGB after actual conviction: of the , appellantdn ■ 

this ease. 

On the view which I take of the evidence, ^ independent 'bfhhe;' 
.''''appellaiiPs admission of previous convictiorq it is unnecessary to", 
pursue this matter^ as on that view it becomes equally iiiimaterial' 

, 'ill the present appeal whether the Presidency 'Magistrate in fact.; 
treated that admission as part of the evidence establishing' the 
;'offence'. charged; "or whether it was improper so to .treat it* 
'.■'^.Independently of the evidence olyected to, there was, as already.,;'.'; 
shewn above, sufficient evidence to justify the conviction. 

, , Section 167 of the Evidence Act (I of IS 72) enacts that ^pthe',./: 
improper admission or rejection of evidenee shall not ground 
,.of;„itself for a new. trial or reversal of any decision itt.aiiy:,.case;,;;if ;,) 
it shall appear to the Court before whicli siieli objection i>s raised 
that; independently of the evidence objected to and admitted^ 
..there was' sufficient evidence .to justify tlio decision^ or that,, if the 
,^rejectecl,'e\'idence had be.e.ii.. received; it ought not to liave varied t!ie 
decision/^ '' 'The conviction appealed against is therefore eonlirrned. 

.The ..ease do'e'.s not appe'ar, to 'be^oiie in whielq even taking into 
'consideration previous convictions^ the inaximiini fine allowed for 
the offence is required. ■■ 'Having had the advaiitoge of consulting 
Mr. Justice Chandavarkar' 'and Mr, Justice Jacob before whoiir,,, 
tills appeal has been also argued^ I reduce the fine to Rs* 250 or in ; 
default three weeks^ imprisonment. The balance of fiiie, if paid, 
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APPELLATE CIVIL. 


Before Jfn Justice Aston and Mr, Justice Jacob, 


' IIASSAFB'HAI^ VALAD BUDHAlSrBHAI (oBran^iL Defendant 2)^ Appel- ' 
BIN HIEAJI and CHIMNAJI bin MANAJI (original. 
Plaintiff and Defendant 1), Eespondents.^' 


Transfer ofBropertij Act {IV of 1S32), sections To. 8o^ 86, 91 — Brior mort’^ 
f/ar/eo — Subsequent mortgaefcc — Bights to redeem inter sc— Foreclosure decree. 


In 1859 C and ills brotliers mortgaged certain lands with possession to H. 
Snbsegiientlj, on the 23th May, 1897, 0 alone mortgaged the same lands to 
TJ. Shortly after this C and his brothers brought a redemption suit againsi: II 
and IT was not made a party to it. In that suit the usual redemption 
decree was passed; but as 0 and his brothers failed to redeem within the time 
allowed, the order for foreclosure was made ahsolate in favour of II, U then 
brought a suit against 0 to recover his mortgage debt by sale of the mort- 
gaged property ; to this suit H was joined as the person in possession. The 
lower Court allowed JJ to redeem the property from H (defendant 2) on. 
payment of the money duo to him (defendant 2) under th© foreclosure 

■ ■ i'' 

Meld, reversing the decree, that H, tha prior mortgagee, had a right to 
redeem superior to that or D, the subsequent mortgagee. 


Second appeal from the decision of F. 0. 0, Beaman, District 
Judge of Poona, confirming the decree passed by K. E. Jaliha)^ 
Subordinate Judge at Khed. 

Chinmaji (defendant 1) and his brothers mortgaged witli 
pos.sessioii the lands in dispute to Hassanbhai (defendant 2) in 
fo]r:Es. BOO 


Subsequently, on the 2Gth Alay, 1897, Chimiiaji alone mort- 


gaged the lands to Umaji (plaintiif) for Ks. 100. 

Shortly after this, A <?., on 2nd June, 1897, Chimnaji and liis 
brothers brought a redemption suit (Suit ISio. 153 of ISO?) 
against Hassanbhai, To this suit Diuaji was’iiot made a p.arty. 
|||i||ii||||tb;|;:':3ffai*ch 
|||||||lp£?h|m|a|i ;;and^^ 

within seven months, and in default to be for ever foreclosed. 
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June^l899, Umcyi sued Ghifflnaji .andvHassaBbhai : 
to recover his Rs. 100 and interest by sale of the mortgaged 
property, and the deficiency^ if any, from deienclant 1 personally* 

Defendant 1 admitted execution of the mortgage to plaintiff 
and pi^ayed for an instalment decree. 

Defendant 2 contended that he v/as originally a mortgagee^ 
but that under the decree in suit 15G of 1897 ho liad become full 
owner and was in possession of the lands as such. 

The Subordinate Judge ordered that ''■'plaintiff do redeem and 
recover possession of the property in suit from defendants 1 
and 2 by payment of Rs. 300 to defendant The grounds of 
this order were expressed as follows ; — 

‘'‘Plaintiff, a mortgagee at date of old Suit Xo. 156 of 1897, was not made a 
party to it by defendant 2 and so plaiiitiif lias a right of redemption, being a 
subsequent mortgagee. Defendant 2 has become full owner against defeudant 1 
only and not against plaintiff who was not a part 3 % Plainti.ll‘ is willing to 
redeem by payment of Its. 300, amount of the foreclosure decree. Defendant 2 
objects to this redemption, but plaintiff having a right of redemption he is 
allowed to redeem.” 

On appealj this decree was confirmed by the District Judge. 

Defendant 2 appealed to the High Court. 

I), N, Bliajehaf for the appellant (defendant 2) i—Ohimnaji, 
when he brought Suit No. 156 of 1897, was fully aware of the 
second mortgage, and he ought to have made Umaji a party to 
that suit as ho was required to do under section 85 of the Transfer 
of Property Act (IV of 1882). Hassanbhai was not bound to 
make Umaji a party in that suit, as he was not aware of the 
mortgage in favour of Umaji. We concede that the puisne 
mortgagee has generally the right to redeem and the right to sell 
(Behendra Naraiu Boy v. liamtaran but we contend 

that these rights are subject to the rights of the first mortgagee. 

In Suit 156 of 1897 Chimnaji failed to redeem -within the time 
allowed ; and on application of Hassanbhai the Court passed a 
foreclosure order in his favour, Hassanbhai thenceforth' became 
the owner of the property in suit and his old mortgage rights 
merged into the right -of 'ownership that he thus acquired* The •; : 
case of B^enmal v. is in our favour, and the remarks of/', 

■ Mufctiisami lyyar^ seem, conclusive. In the case of Maymlal w' ■ 


(X) (1908) ao Cat §09/ ■ 


' ' (2) (1892) :i0Ma(l , 

'v, ''if 'i , 
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Earraii^ C. J.^ held that in a foreclosure suit tlio rights 
of mortgagor and mortgagee pass to the purchaser ; and we are 
in this case in the position of such purchaser. Again^ the Privy 
Council case of Times Chnwier v. Zalixif Fatima^^'^ is in oiir 
favour^ It settles the question in the present case, and Hassan- 
hhai, who has become owner and is willing to pay off Umaji, is 
not liable to pay the money due to Umaji on the second mort- 
gage, Ihrther, the case of Rarlhahai v. Shamrav^^^ supports our 
contention : and the case of 3Iohcm v. ToguT^'^ is really not opposed 
to Radhalai v. Shamraol^'^ for it will be found in the statement 
of the facts of the ease that the first mortgagee was in that 
case unwilling to pay off the second mortgagee. The case of 
Mohm V. was followed in I)esai Lalhihhai Jethahhai v. 

Mtmdas Kuherdas/'^'^ but it does not eliminate the point of the 
unwillingness of the first mortgagee to pay off the second mort- 
gagee* If any other view is taken then the case of Mohan v. Togu^^'^ 
seems directly in conflict with the earlier case of Radhahai v. 
Shamraol^'^ The judgment in Mohan v* Tog^i cited Wasudev 
Balaji v. Narayan Krishna^^'^ and 31ansuhh Rikmhar v. Tar- 
bJiovan ParshotarnS^^ These cases as reported in the Printed 
Judgments do not contain statements of facts ; but a reference 
to the paper books in both of them makes it clear that the 
first mortgagee in either case was unwilling to pay off the 
amount of the second mortgage and it was therefore that the 
redemption by second mortgagee was ordered. Section 75 of the 
Transfer of Property Act (IV of 1SS2) does not come in our 
way, as it relates to the rights of mortgagees inter se. In the 
present case Hassanbhai has ceased to be a mortgagee and has 
become an owner. The case of Shaik Abdulla Saiba v. Haji 
decides tliat a purchaser in a foreclosure suit buys 4he 
interest of the mortgagor as it existed at the date of mortgage 
and not as it existed at the date of sale. The case of Damodar 


IlMiiri*. 


0) (1897) 22 Bom. 045* 
(2) (1890) 18 GaL 164. 

^ (3)', (1881), 8 Bom. 168. ' 
(h (1885) 10 Bom. 224. 


{^) (1896) 20 Bom, 800. 
(^> (1SS2)P. J. 21, 
in (1882) P, J. 218. 

(s) (1880) 5 Bom, 8. 







1903. 


166 


Hassaitbeai 

IJmaji* 





[VOIi. xxttii. 


Dem'Iiand r. Naro Mahadev^^^ is noi in point; as it does not state 
which of the mortgagees was entitled to redeem inter se. The 
question; as to who, as between the Court-purchaser under the 
prior mortgage decree and a second mortgagee^ is entitled to pay 
off the other; was not settled. In that case the purchaser by 
pulling dovvm the house in suit had practically refused to 
recognize the second mortgagee’s claim for money. The cases of 
Naran Purshotamv* Uolatram Tirelicmd^^ and S/tivmm v. Genu^^^ 
are silent on the point raised in this suit. The head-note of 
Sm/cma Kalana v. Firufaksha^a GanesJiapa ^^'^ is rather mis- 
leading ; and the case has been dissented from in Penmal v. 
KaveriS^^ 

Our next contention is that XJmaji in this suit originally sued 
only for the recovery of his mortgage debt by sale of the 
property mortgaged* He did not seek to redeem liassanbhaq 
the prior mortgagee. The Court of first instance suggested that 
course to him; and even then all that Fmaji did was to state 
through his pleader that if the Court allowed him to redeem the 
prior mortgagee he was willing to do so. The plaint was not 
amended and no alternative prayer was made at any time. And 
although the Court ordered Umaji to redeem by paying Rs. 866 
to Ilassanbbai, in spite of his original claim for Rs. 146; he has 
as yet paid no additional Court-fees over the increased amount. 
Hcncc; in any view of the case, Umaji is precluded from claiming 
redemption from Hassanbhai/ who is himself willing to redeem 
Umaji. 

G. S, Mnlgaonkar^ for respondent No. 1 (plaintiff) i — The first 
point we have to meet is whether the order of redemption made 
by the Courts below is right when our suit related only to the 
recovery of the mortgage amount by sale of the mortgaged pro- 
perty, Section 53 of the Civil Procedure Code (Act XIV of 
' ,1882) applies to cases of .inconsistent causes, of action. 'In this,\\. 
case the cause of action is one ; the remedies are different, An 
alteration in relief does not alter the character of the suit i Kashi'- 
nalli Das v, SadasJtiv Datnaih^^^ Farshotam v. Ibra-- 


4 :^ #' 


■ft; 


■'•(I) (ISSPCBcm. in 

0 ) (1882) e Bam. 516. ' 




( 4 ) (1883) T Bom. 146. 
<3) (1802) IG lUtid. I2I. 
(«3), (1803) 20 Cab $05, 







TOIj. XXVIIL] BOMBAY jSBEIBS. ' , 

UmhJiai v. Meicher,^^'^ Damodar w Naro Ma&adev^^^ , The puisne 
mortgagee lias two remedies open to him r (1) . sale ■ aiicr(2)^. re- 
demption, He can claim the one or the other in the same suit 
in the alternative : Dehrendra Narain v. Bamtarmi Banerjee/^^ 
Unm Ckmda'T v. ZaJnir Fatima and Damodar Y.Naro Maliachr^^\ 
That it was not necessary to amend the plaint is shown by 
the above Bombay cases. The lower Courts have exercised their 
discretion and the High Court cannot in second appeal interfere 
with it. 

The second point raised by the appellant is as to wlio^ as 
between the prior and puisne mortgagee^ has the superior right of 
redeeming the other. We submit that a long course of decisions 
of all the High Courts afErm the right of the puisne mortgagee to 
redeem the prior mortgagee who has foreclosed his mortgage in a 
suit to which the puisne mortgagee wms not a partj^ DeBai 
LallithJiai^w Mmidas^'^ distinctly lays down the principle. See also 
JBaldeo Singh v, Jagrjn Alla BaMish y, Madho 

IFamdev Balaji v, Naraijan Ma^unlih PUamhar v, 

Tarhliovan BarshoUcmS^'^ These cases lay downthaC as between 
prior and puisne mortgagees^ it is the puisne mortgagee's right 
to. redeem the prior one. It will be denying that right if the 
prior mortgagee is allowed to redeem him. Section 75 of the 
Transfer of Property Act (IV of 1882) lays clown the same rule. 
See SnelFs Principles of Equity, pp. 336-337 ; Ghose on Mortgage^, 
pp, 298; 299 (ord Ecln,), We redeem up and foreclose down. 
It was no fault of ours that we were not parties to the fore- 
closure suit : and the order in that suit is not binding on us. 
If no such suit bad been brought, and if there had been no 
foreclosure decree,, “we would, under section 7 5 of the Transfer 
of Property Act (IV of 1SS2), have the right to redeem, Wliy 
then should that suit affect our rights ? The prior mortgagee is, 
in. spite of the foreclosure order, so far as we are concerned, 
still a mortgagee. The mortgagor’s equity of redemption against 

a) (189G) 21 Eom. 827» (5) (1S95) 20 Boiu. 890, 

(2) (1881) 6 Bom. 11. («) (1000) 23 All, 1. 

C^) (1903) 30 Cal. 599. . C7) (igoo) 23 All. 22. 
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the prior mortgagee may have been exbinguisliod ; but so 
far as our mortgage is concerned the mortgagor has still the 
right to redeem us, though he may have lost his right to redeem 
the prior mortgagee. But if we redeemed the prior mortgagee 
then the right of redeeming the prior mortgage in our hands 
would revive in favour of the mortgagor : see Ghose on Mort- 
gage, pp. 741, 742 (3rd Edn.). The case of Ma^ankd v, SluiJcr a 
Oird/iar^'-'^^ is in our favour, as showing that defendant No. 3, 
who stood in the shoes of the puisne mortgagee, was allowed to 
redeem the prior mortgagee. The case of ‘Pemmcil v. Kaveri^^^ is 
not followed by the later Madras cases. Besides, the learned 
Judges in that case have relied upon Ayyami/yaf v. RahimanBa'^^ 
to show tliat each case depends upon its own peculiar facts. In 
MadJiahai v, Shamrav^^'^ the prior mortgagee was no doubt given 
an opportunity to redeem the puisne mortgagee, but that was 
under the peculiar circumstances of the case, as pointed out in 
Badoha \% BavioclarP'^ The case of Badhahai v. Shamrm^^'^ is 
distinguished in Baldeo Singh v. lacjgii, RamS^^'^ The decision in 
SaiiJcana v. Virufaks/iapa QaneBliapaP'^ saj^s nothing about the 
prior mortgagee's option to redeem the puisne mortgagee* In 
Slimmn v. the puisne mortgagee "was held entitled to 

redeem the prior mortgagee. The case of UmeB Chinder v, Zahiir 
is not against us. It affirms the rule that wc have the 
right to redeem the prior mortgagee. No doubt the prior 
mortgagee is allowed to redeem the puisne mortgagee; but that 
is not allowed him qud prior mortgagee, since the properties are 
not identical. The positions of the parties became changech 
The prior mortgagee was allowed the right to redeem in the 
capacity of a puisne mortgagee with respect to the second 
red'emption. The decisions of the lower Courts are, therefore, 
on principle and authority, correct. 

Aston, J.-:— The facts , in. this case are simple. One Ciiimnaji 
and his three brothers mortgaged the plaint land with possession 

'' '(1) '(1897) 22 Bern 945. . ,<5) (1891) 16 Bom. 436 at p. 491. 

m (1892) 10 Mad, 32L («) (1900) 23 All 1. 
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300, ...After that ■Chimiaaji alone mortgaged .the 
same property^ of which he had beconie sole owner^ to Umaji for 

still later Gliimnaji and his thi’ee brothers brought a redemp- 
tion suit against Hasan to redeem the prior mortgage without 
joining the subsequent mortgagee^ Umaji. A decree was passed 
ordering the mortgagors to pay Bs. 300 to Hasan within seven 
months or to be for over foreclosed. The mortgagors failed to pay, 
and Hasan, the prior mortgagee, who was and is in possession, 
obtained an order absolute for foreclosure. 

Then Umaji, the subsequent mortgagee, brought this suit 
against Ohimnaji, defendant 1, as his mortgagor, and against 
Hasan, defendant 2, as a person said to have some interest in 
the plaint land. The relief sought in the plaint was to recover 
Rs, 14)7-13-0 as principal and interest to date of suit anid costs 
and future interest by sale of the mortgaged property and the 
deficiency, if any, from Chimnaji, defendant 1, personally. The 
Subordinate Judge held that Umaji as a subsequent mortgagee 
was entitled to redeem Hasan who, he held, occupied the position 
merely of prior mortgagee towards Umaji, because Umaji was not 
a party to the suit in which the prior mortgage became foreclosed. 
He treated the suit to recover by sale of the mortgaged property 
the debt, 11 s. 147-13-0, due under the subsequent mortgage as if it 
were a suit to redeem the prior mortgage and decreed as follows : 

Plaintiff to redeem and recover possession of the property in 
suit from defendants 1 and 2 by payment of Rs, 800 to defend- 
ant 2 within two years from this date, and on failure to do so 
plaintiff do stand barred of all right to redeem. Each party to 
bear his owli costs/’ 

Hasan appealed against this decree, and in his grounds of 
appeal raised the contentions that he had become absolute ofvner 
in virtue of the previous foreclosure decree absolute, that as 
i/' "'he was ready to pay Rs. 147-13-0 to plaintiff a decree should 
have been made accordingly, and that it was an error to award 
relief , beyond the terms of the plaintiffs prayer which was 
that Rs., .147-13-0 should he awarded by sale of the mortgaged 
property or from defendant 1 personally. , 

it ' were/a 
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for redemption, because plaintiff was not a party to tbe suit 
which the mortgagors ■‘brought,, to redeem the prior mortgage to 
Hasan, confirmed the decree without discussing the question 
whether the suit brought to recover the money due on the 
subsequent mortgage by sale of the mortgage property ought to 
^ ■^ haye'.beeii as a suit to redeem the prior mortgagee, Hasan, 

and merely to redeem Hasan. 

Hasan brings this second appeoJ, I’epeating the contentions 
already mentioned. 

The first point for deeision is whether it was wrong to treat 
this suit of TJmaji, plaintiff and present respondent No» 1, as one 
brought to redeem Hasan, Hasan’s plea in defence to this suit 
was from the outset that he had, in virtue or the decree absolute 
for foreclosure in the Suit No, 156 of 1897 brought by the 
mortgagors against himself for redemption, become full owner 
and was in possession. The issues upon which the parties went 
to trial were (1) has defendant 2 (i, Hasan) become full owner 
of the land in suit as against plaintiff as alleged by him ? 
(2) wdiai relief, if any, is plaintiff entitled to against defendant 1 
and against defendant 2 ? 

There is thus no room for contending that the decree contra- 
venes the general rule that relief not founded on the pleadings 
should not be granted:^'’ see the Privy Council decision in 
Maliant Govwlrao v. SUa Bmn Ee,shoA^ It is eontended, however, 
for Hasan, appellant, that what the lower Courts have done 
amounts practical^ to allowing the suit to be converted into a 
suit of another and inconsistent character which is forbidden by 
section 53 of the Civil Procedure Code (Act XIV of 1882), 

Looking to the substance and not to the form of the suit, 
the plaintiff* was clearly seeking relief on the basis of the right 
of a mortgagee. When the pleadings were complete it appeared 
that his mortgage was subsequent in date to that Vvliich Hasan 
had taken of the same lands and had foreclosed. The contest 
'thus.: became one between, on the one hand,, a prior iiiortgagee: .' 
ill possession who had obtained.aHecree 'absolute lor T 
and, oA Ihe other hand, a subsequent mortgagee who had not 
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been made a party to the .redemption - suit iii "wliieli that final ■■ 
decree for foreclosure was made. . ■ 

The issues were framed in such terms as to afford full 
opporfcunit 3 r of bringing forward appropriate evidence, and the 
parties had hy thvC pleadings been made fulij’* alive to the 
f|iiestions tliat liad to bo argued. These essentials^ pointed out in 
S'/y/?d M?d-amma>i v. FaiUh Mnh'immarlS^\ tliorcforo, are not want- 
ing. The relief deerecd was appropriate in a degree to the decision 
arrived at under tlicse issues. Whether all the equities covered 
by those issues were sufficiently provided for in the decree is 
another matter cultogether. There was., in iny opinion, no greater 
inconsistency in the character of the suit as disclosed in the 
plaint and as treated iu the issues framed than exists between a 
suit for ejectment and a suit for redemption where a relation of 
mortgagor and mortgagee is established. 

It would be difficult after the decree passed by the Privj^ 
Council in Nilahant y, Sures Ghimder^^^ to hold that the Court 
' cannot in its discretion pass a decree for redemption in a case in 
which the plaintiffs have sued in ejectment. Per Sargent, 0. J., 
in Parslioiam BhaisJumJear v, Rmml ZnnjarS^'^ 

In Kasliinatlh Das v. Badashiv Batnaih,^^'^ decided by the Calcutta 
High Court it was remarked: — The law prohibits any such 
amendment as Vvoiild change the fundamental character of the 
suit; for example, a plaint cannot be so amended as to convert a 
claim based upon contract into an action on tort« But an 
alteration in the relief does not alter the cliaracter of a suit.*^' 

It appears to me, tlierefore, that the contention that the lower 
Courts had no discretion to decree redemption of Hasan irrstead 
of the relief prayed in the plaint, must fail. 

The next and main point for decision is whether, looking to 
the equities on both sides, Hasan, the prior mortgagee, who had 
alroadj" obtained a final decree for foreclosure against the 
mortgagors and was in possession, ought to have been given an 
,'y;y' opportunity to redeem tJmaji, the subsequent mortgagee. 

-y; When a mortgagor executes a second mortgage ho charges his 
y ' equity^^ tp the extent ■ of that, sub^eqxieni mortgage : ■ 

';(!>, (im) L'M, 'm pal,;a24 \ <3) {i895) 20 Bom. 190« ■ ^ 

'* A yji); (1898) 20 0^1,805 at p/m 
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Bmmclar w Narop-'^ Badhalai v. SlicmiraoP'^ The puisne ixiortgagee 
is^ under section 75 of the Transfer of Property Act (IV of 1882) 
as well as a long course of decisions of this Court Lalkilliai 

V. Jlundas^^^ and the cases there cited), entitled to redeem a prior 
mortgagee, and must be joined to a redemption suit^ section 85 
of the Transfer of Property Act/ because a puisne mortgagee 
represents the equity of redemption to the extent of his own 
mortgage and as such is entitled to have an opportunity to redeem 
the prior mortgage and cannot be deprived of that right by 
proceedings to which he was not a party : Darnodar v. N'arod’^^ 

If a mortgagee puts the Court in motion to sell, he is held to 
bo estopped from denying that his interest as mortgagee has 
passed under tlie sale of the right, title and interest of the mort- 
gagor or his heirs to the purchaser i per, Westropp, 0, J*, in 
8?i3tk Ahdidla Saiha v. Haji AhdtiUa/^'* 

When such a sale has been effected under a decree obtained 
by a mortgagee it is usually said that ^Hhe right, title and 
interest of the mortgagor as it stood ivlien he was making the 
mortgage (and not merely as it stood at the time of the Cciirt- 
sale) is Vvhat passes under the certificate of sale to the purchaser : 

at page 13, Kasandas Laldas ei al v. Tranjkcm jlsharamy^^> 
S. B\ Shrmgarpicre v» S, B. and Ravji Naragan v. Knshmji 

and that the purchaser at a sale in execution of a 
decree on a mortgage acquires the estate of the mortgagor as it 
existed when he executed the mortgage (Dcidoia Jrjunji \\ I)a?nc- 
dar BaglitmatJd^^) ime from all subsequent incumbrances subject 
only to the right of a puisne mortgagee to redeem him if he so 
desire; Besai LaUiihhai\JethabJiai y. Mundas Kuherdmd'^y Also 
wlmro the decree is for foreclosure, not for sale, the prior mortgagee 
'who forecloses the mortgagor is liable to be redeemed by any 
puisne anortgagec who might have been but was not made a party 
to his suit : Sanhana v. VimpahJiafaP^ 


(1) (1881) 6 Bom. 11, 
(3) (1895) 20 Bom* m 




(5) (1870) 7 Bom. H. C. K, A. C, J. 140, 
(C) (1878) 2 Bom. 662. . ^ 

(7) (1874) 11 Bom. H. 0. E. 130. 

(8) (1891) 16 Bom. 486. 
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It follows from the authorities already cited that wlieu the 
equity of redemption vested in the mortgag’or has become cliargedi 
by a subsequent mortgage before the suit on which foreclosure is 
decreed the estate acquired by the prior mortgagee who forecloses 
behind the back of the puisne mortgagee is subject to that charge 
on the equity of redemption so long as the subsequent mortgage 
remains unredeemed. The charge is limited to the extent of the 
subsequent mortgage and the right to redeem which that charge 
on the equity of redemption gives to the puisne mortgagee is not 
defeated by proceedings to which the puisne mortgagee is not 
made a party. But it does not follow that the mortgagor's 
interest in the equity of redemption cannot be acquired by the 
prior mortgagee in proceedings to which the puisne mortgagee 
is not a party as effectively as it could bo acquired by^ a 
purchase for valuable consideration. No principle of law or 
equity has been advanced to show wdiy a prior mortgagee 
who forecloses behind the back of a puisne mortgagee should bo 
treated as less entitled to redeem the puisne mortgage than a 
prior mortgagee who becomes owner by purchase of his mort- 
gagor^s interest in the equity of redemption^ in othor words^ tho 
equity of redemption burdened with the charge created by the 
puisne mortgage to the extent of the subsequent mortgage. 

The mortgagor s interest in the equity of redemption was 
fully represented in the Suit 156 of lcS97, and if Hasan in virtue 
of his acquisition of that interest is entitled to redeem the puisne 
mortgagee ITmaji and entitled to exercise that right whether in 
preference to, or subsequent to the exercise of, tho right of a 
puisne mortgagee to redeem him when viewed merel}^ as a prior 
mortgagee, then, upon such redemption by Hasan taking place, 
the second mortgage to Umaji would become extinguished .and 
with such extinction would disappear any right to redeem whicli 
Umaji might otherwise be able to set up as vesting in him under 
section 75 or section 91 of the Transfer of Property Act so long 
as his mortgage may subsist, , 

; It 3imst be borne in mind that tho equity of redemption vested 
in thb mortgagor or his representatives or assignees is an absolute 
indefeasible Yight ^ eanhot be resisted by a mortgagee, - 
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for the mortgagor is '^absolute owner/’^^^ the interest in the 
equity of redemption acquired by a puisne mortgagee is part of 
his title as a puisne mortgagee and is subject therefore to tlie 
infirmities of a mortgagee's title^ one of which is the liability to 
be redeemecL 

Mr. Mulgaonkar’s argument amounted to this^ that as his client 
Avas not made a party to the redemption Suit 156 of 1897 ho is 
entitled to ignore the order absolute passed in that suit fore- 
closing the mortgage to Hasan : that his client Umaji as a puisne 
mortgagee is entitled to redeem Hasaii; the prior mortgagee, and^ 
if Umaji himself is liable to be redeemed, that can be done only 
by the mortgagor Chimnaji whose interest in the equitj^ of 
redemption has not according to the argument passed to If asaii 
because Umaji was not a party to the redemption suit in which. 
Hasan’s mortgagors were foreclosed. Mr. Mulgaonkar did not 
contend that the right of the moregagor to redeem is not para'*' 
mount if still subsisting. 

There appears to me to be some unreality about this argument^ 
seeing that the mortgagor Chimnaji is a party to the present suit, 
and the rights of Chimnaji and Hasan inter se have been finaliy 
adjudicated in Suit 156 of 1897. Mr. Mulgaonkar relies upon 
section 75 of the Transfer of Property Act (IV of 1882) a>s 
declaring his right to redeem and on the numerous decisions of 
this Court in which the right of the puisne mortgagee to redeem 
a prior mortgagee notAvithstanding foreclosure of the mortgagor 
behind a puisne mortgagee's back has been affirmed, and he 
relies upon a passage in Ghose on the LaAV of Moidgage to Avhieh 
reference will be made later on. 

.Section .'75 ,o£ the Transfer, of: Erop.eidy.::.,::Aet.' :(.f 
provides that every second or other subsequent mortgagee has, 
so far as regards redemption, foreclosure and sale of the inort- 
. :gaged property, the same rights against the prior mortgagee as 
Ms mortgagor lias against such prior mortgagee or mortgagaes, 
and the same rights as against the subsequent inoidgagees,. i£.'any',: 
his .^mortgagor.” Mr. 

specially on Demi Lalluhhai v. Miindas and the eases the.re 
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cited, though it must be noted that in Desai LalluMaih case the 
prior mortgagee was unwiliiug to redeem the second mortgagee 
and the Court ruled he was not compelled to redeem, Mr, 
Bhajekar for appellant Hasan contends that mere affirmation in 
section 75 of the Transfer of Property Act or in decided cases of 
the right of a puisne mortgagee cannot be treated as deciding that 
a prior mortgagee^ who obtains a foreclosure decree absolute in a 
suit) to which a subsequent mortgagee is not joined^ has no right 
to redeem the subsequent mortgagee if he so choose instead of 
submitting to be redeemed himself by the subsequent mortgagee, 
or if he must submit first to be redeemed that he cannot in such 
cii’cumstances, in virtue of his having acquired the mortgagor’s 
interest in the equity of redemption, redeem in his turn the 
subsequent mortgage by paying whatever may be the debt. 

It is necessary therefore to take a wider view of the authorities. 
Section 91 of the Transfer of Property Act enacts that : Besides 
the mortgagor, any of the following i)ersons ” (amongst others) 
md.j redeem or institute a suit for redemption of the mortgaged 
property (r/) any person (other than the mortgagee of tlio 
interest sought to be redeemed) having any interest in, or charge 
•upon, the property ; (5) any person having any interest in, or 
charge upon, the right to redeem the property/^ 

The redemption by Umaji of Hasan would not oxtinguisli the 
owner’s interest in the land which must be somewhere and cannot 
bo in abeyance. The position of the title as long as the mort- 
gage is redeemable is described by Lord Ilardwicke in the leading 
case of Casoorne v. Scarf e An equity of redemption has 

always been considered as an estate in the land, for it may be 
devised, granted, or entailed with remainders and such entail and 
remainders may be barred by fine and recovery, and therefore 
cannot be considered as a mere right only, but such an estate 
whereof there may be a seisin. The person therefore entitled to 
the equity of redemption is considered as the owner of the land. ” 
The interest in the land must be somewhere and cannot bo 
in abeyance ; but it is not in the mortgagee and therefore must 
remain in the mortgagor* ” 
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■\Vnai then is the position of the title after an order of 
furcclosuro absolute ? 

^^The clTeet of an order of foreclosure absolute is to vest the 
owncrslrip of, and the benefical title to, the land^ for the first 
tiuie^ in the pci’son who previously was a mere incnmbrancc.i\ 
The ec|ui table estate of the mortgagor is then forfeited and trans- 
ferred to the mortgagee. It is transferred as eiiectuaHy as if it 
liad been conveyed or rc-leascd. foreclosiiro (said Lord 

1 fardwicke) ‘‘ is considered as a new purchase of the land.’’ “ The 
mortgagee being foreclosed” (said Sir Win. Grant) ^Hhc estate 
bccauie absolutely his. By the order made in the foreclosure 
suit” (said Sir Lancelot Shad well) became the absolute 

owner/'^ — per Lord Selboriie, L. C.;, ixi lleafli y, ‘'‘The 

doeroe absolute gave a new right, confirmed a now estate/’ per 
gL'Ord' ■O’flagan 'in the same case on ft||*ther appeal (L, 11. '7 

■ , """ , 

Thus looking to principle it would appear that the fact that 
the second mortgagee Umaji’s interest in the equity/ of redemp- 
tion was not represented in the suit in Vvduch Htrssan the 
prior mortgagee obtained an order absolute for foreclosure can 
no more prevail to save Umaji from being redeemed as to Ins 
cliargc on the equity of redemption tliau if there had been no 
foreclosure but some third person had boiigkt the rights title and 
interest of the mortgagor (that is^ tlie property subject to the 
mortgages to Hasan and Umaji) and ^vere now suing to redeem 
Umaji. 

Turning next to decided cases^ Vines Ohimder Sirear v. 
ZoJinr may be cited to show that their Lordships of the 

Pri\y Council {see at page 178) did not question the proposition 
that at any time before actual sale the mortgagor himself and 
aujdjody to whom lie may have transferred the property can 
come in and redeem the property by paying the debt. 

In the present case the appellant Hasan, as already pointed 
out, has added to his rights the mortga,gor’s interest in the equity 
of rcdemp)tion. 

Ill the respondent No. 1, Umaji^ we have a second mortgagee 
wlio was not a party to the redemption suit and has therefore still 
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. redeem Hasan so 'long as Msmwn eliarge on tlie equity ^ 

of redemption subsists* That charge can be got in by redeeming 
fJmaji, The question then is why should not the right of Hasan 
to redeem the puisne mortgagee be enforced in this suit even if 
it be held tlmt Hasan must first submit to be hiinself redeemed 
by Umaji ? 

In Rmilmiai v. SFiamrav a prior mortgagee^ Sitabai^ obtained 
a decree for sale against the niorlgagor Anaiidrao behind the 
back of a puisne mortgagee and Shamrao was the Court pur- 
chaser, The puisne mortgage was vdth possession. In a suit be- 
tween Shamrao as plaintiff and iladliabai this Court allowed Sham- 
rao to redeem Radhabai; the puisne mortgagee^ and Westropp, C. J*, 
said : "No doubt the decree in Sitabafs suit bound the mortgagor 
Anandrao Bapuji (who wa.s a party to Sitabrd’s siiit)^ so far as his 
right to redeem is concerned;, andj therefore, the plaintiff has a 
good title to the interest of Anandrao Bapuji and is accordingly 
entitled to redeem the lands from Radhabai s mortgage.^”’ 

In Dacloha Arjunji y*- BuModaf Raglmmtli ^ Sargent^ C, J., 
observed that the circumstances in liadliahai v. Shamrav ■svere 
of a special nature and it maj" perhaps be open to doubt whether 
the decision is reconcilable witli the ruling in Kasandas Zaldas 
et al V. Pranjivcui Asharam Shaik AMitUa v* llaji JMnlla, ^■"'1 
and Rnpekand v. Bavlatrav tliat a purchaser at a sale in 
execution of a decree on a mortgage acquires the estate of the 
mortgagor as it existed when ho executed the mortgage. 

Mr. Miilgaonlcaiq for respondent No, ITmaji^ argued that 
the above, observation should be treated as casting doubt on the 
proposition that wlieii tlio equity of redemption so charged to the 
extent of a second mortgage has become merged in the title 
acquired by the Court purchaser at a sale effected in the suit*of' 
the prior jnortgagee the Court purchaser cannot get in that' 
charge and complete his title if he so pleases l)y redeeming the 
second mortgage ; but it is not apparent why such a construction/' 
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The ease o£ Shivram v. Gemi is instructive. In that ease 
one Genu had mortgaged property to one Hanmantrao for a sum 
less than Rs. 100 by an unregistered deed. At a later date Genu 
executed a mortgage for less than Rs, 100 o£ the same land to 
one Pandu by a registered deed. Hanmantrao obtained a decree 
upon his mortgage and having caused the property to be put up 
to sale by the Civil Court became its purchaser. Ho did not 
make Pandu a party to the suit on the mortgage. Subsequently 
the assignee o£ Pandu brought a suit to enforce the mortgage to 
Pandu, In that ease Westropp, C, said (at page 519): 

Assuming^ howeverj that Pandu had not^ at or before the execu- 
tion o£ his mortgage, notice of Ilanmaiitrao^s unregistered 
mortgage, and, therefore, that Pandu^s mortgage by virtue of its 
registration is entitled to priority over that of Hanmantrao, the 
latter (Hanmantrao) will in that event be entitled, as owner of 
what was QemPs equity of redemption under the judicial sale to 
Hanmantrao, to redeem the mortgage of Pandu. What is to be 
specially noticed here is that Panda was not represented in the 
.suit in which Hanmantrao became purchaser and thus owner 
of what was the mortgagor Genu^s interest in the equity of 
redemption. 

The principle here followed is the same as that in the later 
ease of Iladhabcd v. S/iamravp^^^ nMiiely, that in a suit b(^tweon 
the prior mortgagee and the mortgagor on the prior mortgage, 
the mortgagor’s interest in the equity of redemption is fulljr 
represented and passes under the decree for foreclosure or sale to 
the mortgagee or to the Court purchaser even though a puisne 
mortgagee who has an interest in, or charge upon, the right to 
redeem the property has not been made a party to such suit. 

*In Umes Glmnder Sircar v. Zahur Fatima^ a case decided, as 
already noted, by the Privy Council, a prior mortgagee who had 
acquired the equity of redemption of the mortgagors, cliax-ged to 
the extent of a subsequent mortgage, was allowed to redeem the 
subsequent mortgagee in a suit' in which the latter sued to redeem ^ 
prior encumbrances so' aslo. m'ak-e.liis own charges the first, on ^ 
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Mr* M'ulgaonkar argued that this . decision may also be 
interpreted as supporting his contention because it decreed a 
preliminary redemption by the puisne' mortgagee of the prior' 
mortgage and then upon the terms stated in the decree the 
redemption of the puisne mortgagee by the prior mortgagee^ but 
it is unnoecssary to discuss the reasons appearing from the jii(ig« 
ment for the decree taking this form, for the fact reiriaiiis that 
the decree as worked out gave the- prior mortgagee the option 
to redeem the puisne mortgagee. 

In Rangasamu Naikeu y. JeUi BoM the liability of 

a second mortgagee to bo redeemed by a first mortgagee who 
had got a decree for sale on liis luort-gago and purchased the 
mortgaged property is affirmed. 

Ill ximindo Moi/cq Dogsee v« BJioneiidro Cliunder^-'^ it was 
pointed out that a foreclosure suit binds subsequent mortgagees 
of the equity of redemption. 

Mr. Mulgaonkar has relied upon the following remark in 
Ghose on the Law of Mortgage (3rd Ed,, p. 741) : — 'Mt shvOiild be 
here noticed that wdiero a mortgage is redeemed by a piiisno 
incumbrancer wlio was no party to the suit for foreclosure, the 
mortgagor will acquire a new' right of reclemptiGii \vhich;Iie jn'ay 
exercise notwithstanding the previous Mecree f or , foreclosiirh.v : 
Thus, if the first mortgagee forecloses the mortgage -without 
making the second mortgagee a party to the action, the latter may 
redeem the first mortgage; but he will be liable in his turn to 
be redeemed by the niortgagord^ No authority is 'mentioned 
• supporting, this viewf that in the circuinstances 'stated a rigkt' to ' ; 
redeem US revived in the mortgagor wlio has already been foref ': ' ,; 
elosedv: It is a view upposed fo section 60, paragraph 2,,:Uf :'the.v,,::' 
, Transfer , of Property Act (I'V of ,1882) and ' to' the'decisionS:'^Qf iliisf ^ 
Court in Sltivram v. Germ and Eadhabai v. 8haf:triiv and to 
the principle underlying the decree passed by the Privy' Ooiincii in 
limes CImnder Sircar v. Zahiir but may be reconciled with those 
decisions and with the remarks, quoted from Heath y. Piigh (sitp*) 
if the word mortgagor in the above passage is' read as incaTuug 
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the person who has acquired the mortgagor's interest in the 
equity of redemption, Even as it stands the passage docs not 
help the respondent Umaji as it recognizes that a second 
mortgagee does not in the circumstances stated escape Iris 
liability to be redeemed, 

Thus on principle and authority the conclusion to be diarwii 
is that when an -order absolute for foreclosure has been made in a 
suit between a mortgagor and a prior mortgagee, the fact that a 
second mortgagee was not made a party to tlnrt suit does not 
deprive the prior mortgagee (who has by such order absolute 
acquired what was the mortgagor's interest in the equity of redemp- 
tion) of his right to redeem the second mortg£igee ; and this right 
must at his option prevail ultimately even though the equities of 
tlic suit between him and the second mortgagee may require that 
the decree should allow the second mortgagee to exercise in t])e 
first instance his own right to redeem the first mortgage ««“a right 
%vhieh notwithstanding the foreclosure survives to the second 
mortgagee until he is himself redeemed by reason of Iiis charge 
on the equity of redemption not having been represented in the 
former »suit which wuas therefore insufficiently constituted as to 
parties. 

The puisne mortgagee Umaji cannot be allowed to both 
reprobate and approbate the proceedings in the previous 
redemj)tion suit (156 of 18D7), If he exercise his right to redeem 
Hasan lie will remain liable to be redeemed himself b;/ the owmer 
of what was the mortgagor’s interest in the equity of redemption, 
that is, by Hasan. The only practical question whicli remains is 
whether such ultimate redemption by Hasan should be i^rovided 
for by the decree in the present suit or whether the decree should 
only provide for the redemption by Umaji of the prior niortgago 
ainhllasmi bo left to bring another suit to redeem tjmaji. Umaji 
lias sued on his own (second) mortgage and Hasan has expressed 
his willingness in the Lower Court to pay on the second mortgage 
and thus .redeem, Umaji« There is therefore'mo'IreasGB vW^^^^ 
proper relief should not be given in the present suit. 

No.-I/has notfasked^th:at;;rfiI;:'t^^^ 
its,, being decided that Hasan, appellant/ may ultimately re(1(3eui 
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The decrees of the Lower Oourte' miist;dje' varied '^ by iiiaidiig 
the relief av/arilcd cciidltional on iho' appellant, HasaD/Jefendant., 
No» 2, not redeeming the plaintifF's mortgage of 26th May> 189f 
within the period allowed to Umaji to .redeem .Hasan wdiich .'we 
alter to sis months from this date by payingto plaintiff Es. 147-13-0 
with interest on Es, 100 at the rate stipulated in the mortgage 
bond from date of suit till date of payment. In default of such 
payment within the said six months the appellant Hasan to be 
absolutely debarred of all right to redeem. Costs in the Court 
of first instance as ordered in that Court’s decree. Costs in the 
Lower Appellate Court each to bear his own. But respondent 
No. 1 to pay the costs of appellant in this Court. 

Jacob, J. : — This suit was instituted by the plaintiff Umaji to 
recover principal and interest due on a mortgage bond executed 
by defendant No, 1, Ohimnaji, on the 6th May, 1897, by sale of the 
mortgaged property. Defendant No. 2^ Hasanbhai, was addod^ 
because being in possession he appeared to have an interest in 
the property. 

Defendant No. 1 pleaded want of consideration^ and asked for 
. a decree for payment by instalments. 

Defendant No. 2 claimed to have an absolute title to the land. 
He had been in possession as mortgagee under a prior mortgage, 
and defendant So. 1 having failed in pursuance of a decree for 
redemption brought by him in 1897 to pay the money wffthintho 
prescribed time, had been foreclosed by an order absolute on 
■■.l,..7tli .February, 1899, 

The plaintiff was not a party to the redemption suit. At one 
time in the course of tlie hearing before us it was understood that 
plaintiff'^s mortgage was t?tken pende^ite life, but it turned out that 
it was executed a week before the institution of the redemption 
suit by defendant No, 1, In the redemption suit there were 
others joined as co-plaintiffs^ and a question was raised before the 
District Court as to wdiether Chimnaji (defendant No. 1) had a 
complete title at the date of his mortgage to plaintiff. An issue 
on this point was tried and was decided in the affirmative. 

It is true, as pointed out by the Subordinate J uclge in his 
judgment on remand, that the question whether the mortgage by 
Chimnaji to plaihtif‘;;cmied- tile' whole> or' only a share, of_ the 
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equity of redemption would not- have affected the ■plaintiff^s'^n^^ 
|t6:r6d#3B ' a 'v^ fact, however - (had it 

fact) that Hasanbhai (defendaiit No, 2) had acquired by the 
foreclosure the title of other co-sharers besides Chimnaji might 
have anaterially affected the question whether Hasanbhai in his 
turn was not entitled to redeem the plaintiff'^s mortgage. 

Upon the pleadings the Subordinate Judge framed a second 
issue in general terms, as follows, vi %, : ‘What relief, if any, is 
plainthf entitled to against defendant No. 1 and against defendant 
No. 2 ? And on this issue he held that plaintiff was entitled to 
redeem the property from defendants Nos, 1 and 2 on payment 
of Es. 300 within two years to defendant No. 2, 

This decree on appeal was confirmed -with costs. 

The suit as originally framed was for realisation of the 
mortgage ][debt against the mortgagor, while the decree was for 
redemption against the mortgagee. The prior mortgage however 
was not Inferred to in the plaint, and the question of the necessity 
for redeeming it arose out of the pleadings, and as no objection 
■was taken in the Lower Courts to the change of the nature of 
the suit, Ave should not, I think, be justified in second appeal in 
enforcing a technical objection of this sort against the plaintiff. 
Point No. 5 in the first appeal does not appear to have been 
pressed at the hearing. The Lower Courts should however have 
required the plaint to be amended and the deficiency in Court fee 
to be made up. In the Subordinate Court Hasanbhai stood only 
on his claim as absolute owner. He made no offer to redeem the 
plaintiffbs mortgage, or, in other words, to pay off the claim, as 
presented in the plaint. The Subordinate Judge states that he 
had actually refused to do so, but of this there is no indicatioii on 
the record. In his first appeal Hasanbhai in point No. 9 put 
forward tliat he had been ready to pay what might be found 
doc to plaintiff, but although when the remanded issue was under 
trial before the Subordinate Judge a formal offer to pay off the 
plaintifFs claim was, made, .this offer was not renewed before the 
District Judge wdieii -finally .disposing of the appeal. Under these, 

' cxrciiiiistanees it docs not appear that as the case comes before'"': 
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The question wliicli as before us ;is '■ eoncerned 
tlieir legal rights inter se, ■ ■ 

There can be no doubt upon the authorities that a puisne 
mortgagee, who was not made a party to a suit on a prior 
mortgage^ does not lose his right to redeem that mortgage 
by sale or foreclosure in that suit. 

The further question however whether the prior mortgagee 
who had foreclosed; or purchased under a sale in such a suit; is 
in his turn entitled to the option of redeeming such a puisne 
mortgagee is one that is not kSO free from doubt. 

It is true that the interest of the mortgagor was acquired by 
proceedings in a suit to which the present plaintiff was not a 
party; and by which he is not therefore bound, but it appears to 
me that it can only be for the protection of his rightS; and not 
for their enlargement, that the puisne mortgagee under such 
circumstances can claim to disregard the effects of the previous 
litigation. 

If there had been no such former suit for redemption of the 
prior mortgage, there can be no doubt that the plaintiff would 
have been liable to be redeemed by the mortgagor. Can he then 
be allowed to say in reply to the prior mortgagee that the 
foreclosure operates to extinguish the rights of the mortgagor as 
against him ? 

Mr. Mulgaonkar was not indeed prepared to go to this length. 
He admitted, referring to a dictum at page 742 of Ghose^s Law 
of Mortgage, that after redeeming the pi'ior mortgagee he might 
still be subject to redemption at the instance of the mortgagor. 

. The dictum just noticed is not supported by reference to any 
‘authority. Its acceptance would involve the reopening of the 
mortgagor's right to redeem the first mortgage, which had been 
already foreclosed as against the first mortgagee. 

It involves in fact the assumption that a puisne mortgagee 
' who was not made a party to, suit on a prior mortgage is entitled 
for all purposes to treat that suit as a nullity^ leaving his rights 
as against the mortgagor and the prior mortgagee individually 
entirely' unaffected* I cannot find that' this has been affirmed in 
any of ihO ',,qaBes wdiich have , been' .cited before us^ or in other 
cases to wffiieh I have.referrecL ‘ , 
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On the confcraiy in liis order of reference to tlio Full Bencli in: 

v* Itcmtarau Banerjce Mac- 
lean,, C. J,, sajB : It seems to me wo oiiglit to iook^ not at wliat 
his (the puisne mortgagee's) rights would have been, liacl lie been 
made a party tO' the first, mortgagee’s suit;,, but 'wliat liis iigiits 'as' 
second mortgagee are as he was not made a party/’ that is to 
.: sa 3 ^/ his rights are^ unaffected as to his securitjr^ but the persons; 

; against 'whom those rights may be enforced may have, been; 
changed by the previous litigation. 

If the puisne mortgagee would still be liable to be redeemeeb 
then it is no hardship on him that he should be redeemed at the 
'' 'instance,, of the prior mortgagee, \tli o has, by foreclosure:, acquired 
':::the':title.:of :th6in rather. than by the mortgagor hi'ms,elf''^ 

;:':bl::.;any'';otber private assignee "of the mortgagor's interest. ; 

by the Calcutta Full Bench in the case just 
.Lb Oal.^ 599), the puisne mortgagee is 'ullcle'l^ siicli^ 

circumstances entitled not only to redeem but also to bring the 
" property to sale subject to the prior mortgage, such U' right; must: 
:. surely involve the correlative liability; to be redeemed. . .The right;, 
to bring the property to sale involves the right of foreclosure 
with which the right to redeem is always co-extensive. Whether 
.the de.cision of the Calcutta. Full 'Bench is' in-all points 'recohcib:! 
able with .the decisions of . the Bombay High, Court laying' do wix' 
'-that; the purcliaser at a sale in execution of a ',decree on a 'prior ' 
mortgage stands in the place of the prior mortgagee, subject 
only to redemption at the hands of a puisne mortgagee wdio was 
not a party to the decree (see Besai LaUuhhcd JeliJialliai v. MwU'- 
das Kiiherdas and the previous aiithorites there cited), may 
perhaps be open to question. It may be noted however that 
■ what ... in that suit was that the subsequent iiiortgBgee ':: 

..cGiild. not compel the purchaser, the prior 

Immclf) ,to pay oiF,his mortgage. : 

I find on referring to the paper book of the case of Tasuiee w 
Narapmi that the learned Judges wdio decided that appeal 
proceeded on the assumption tliat’^* the plaintiff having bought 






nuclei! liis own decree obtained ^Yitho^fc making defendant a 
^^party ^is no: better positm than that, of a: mortgagee aiid.ean’^' ■ 
not rely on the sale under the decree as.: a third party could do/"^ 
:'.may afford v a' basis .for reconeiling-'tho' 
decision in B(i4haJjai v. Shamrav with the other Bombay 
-decision as. to which, doubt is -expressed . by ■ Sargent, C. 
Ihdoba Aijnjiji v, Bemodar Baghunatli In this connection 
it is to: be borne in mind that the foreclosure with which we -are"; 
now dealing was the result of a suit for redemption brought by ;; 
the mortgagor^ and that it was the mortgagor (who had executed, -' 

- his seoond Biortgage only a week before filing his plaint), and'' 

' not the prior mortgagee^ who W' as responsible for the omission .to . :. 
.make the present plaintiff* o. party to that suit. There , can -pro-'.'' 


"'bablY' 'be- little doubt that the present plaintifr had' notice of that. 


^kat it ' was for the purpose of raising funds for that' 
'.the mortgage to -him' was executed. Apart however^ 
^sncli means .'that may be available for differentiating 
suit' from those .above' referred to, -it is clear thafc'tlie 
''a pui'chase under a decree, on a mortgage has"the^ 
;cf shutting out all puisne iiicuuibranees, so as in, any, 'w,ay: 
afteefc the rights or liabilities, of persons who were no t^ bound:' 
tliattdecree, has been rcyected -by. the' Judicial Comm'ittee',.'bf ■ 
the Privy Council : see Uriies Chuuder Sircar v. Zalinr Fatima t"). 

:also;.iii''''my opinion -affords ''direct' support - to the '.''eon-' 
'^teHtipn';:- of--; the, ■'" respondent ' ' as''-''"to' ' ''his' right. -tO' redeem, '' The' 'Siixt ' 

' j having been brought for sale, sul:^ect to other iiieiimb, ranees/ it 

became necessary to 'determine the question of the plaintiff’s ■■ 
a certain share .in the hands of Zahur in order; 
iilplilBe adjustment .of their -respective' .rights -'ftt.;" 

did,.'not;.rest;.''tber'e;;,b^^^^^ 

iii|iiiiliiiii|Sliii^Bi'i-''&kb;;-pIai'ntiffi'ha-ving-:;red^ 
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for siicli a. double transaction by way of mutual redemption ap- 
pears to have been due to the fact that the properties held in 
mortgage by each were not identical (see page 181 ). 

I therefore concur in holding that under the circiimstances of 
the present case the appellant is entitled to redeem on the terms 
stated by my learned colleague, and that the decree of the lower 
Court should bo modified accordingly. I also concur in the order 
as to co>sts. 

Decree var-iccL 


APPELLATE CIVIL. 


Defore Mr, Jttstiee Clumdavarhar and Justice Aston. 
SlilDLING-APPA EiH lEziPPA ai^d others (ortgixal Lependa^^ts), 
Atfellants, V. SHAKKABAPPA bin KAEABABAPPA ITTIGl 
(original Plaintiff), Esspondbnt.'^' 

FaHnersliip — Dissolution of 2ycirtnersliij> — A202^omtiRcnt of Eeceher — Debt of 
the fnn- — Decree against one partner — Satisfaction of Utc decree hg the 
partner — Suit hj the partner against his co-partners for conirlhuilon — • 
Court — FracAice and procedure. 

The plaintiff and defend'ints traded in partnership from 1884 to 189L In 
1894 a suit for dissolution of tlie rartiicrship was instituted with the result 
that on the 11th June, 1897, a decree was passed appointing a Receiver with 
the usual directions for accounts and inquiry, lii the meanwhile, J., a 
creditor of the partnership, sued the plaintiff and defendants for the debt due 
to him, hut the Court passed a decreo against the plaintilT cdone, leaving his 
rights against the defendants to be settled in the accounts under the decreo 
dated the 11th June, 189?'. The plaintiff satisfied Jds decree, wdiicli -was for 
Es. 5,561-5-9, by means of a lutmla tinder which S, and K. paid on his 
account Ks. 5,400 to J, The balance Ejs. 161-5-9 due under the decree was 
paid to J. by plaintiff himself. The plaintiff then instituted a suit to recover 
from the defendants their share of the decretal debt. The Subordinate Judge 
OAv aided the plaintiff’s claim. On appeal, 

Eeld^ (1) that as J.’s decree had been satisfied by the plaintiff becom- 
ing liable to S. and I\., I13 was entitled to call upon the defendants to enable 
him to meet their share of the liability ; 

(2) that it wms oiieii to any creditor of the partnership to sue the fiartnej’s 
and obtain a decree for the recovery of his debt, but no creditor, after the 
appointment of a Eeceiver, could 'execute any decree, obtained after that, ,, 
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' ■■appeiiiliiiieatj,. . tO' tiie prejudice of the other- -creditors" of the |mr[iiie-rshi|).,' . To- 
ol) tain satlsfecti’oii of his decree the creditor was -hound' to go to the Ooii-ii 
::-li,3d a|:poi-ut-ecl:tlie Receiv directions , ' 

: ■ -tliat the , right to ' recover, the . amount. he claimed,, fern,, .the/ 

defendants depended, first! y, iijion the result of the accounts as Ijotwcen him 
and the defendants as partners, directed to he taken in the decree which de- 
clared the parlnevrihip dissolved and appointed a Eoceiver ; and, secondly, upon 
whethm* J, could, under tliat dccreo and upon the accounts consequent upon it, 
ciahn more than .‘i rateahlo share of his money advanced to the partiiorshi]), as 
against the, other creditors, if any, of the partnership. 


' Appeal from the decision of R. R. G-angolIi, , First Class Siibor** 

, diiiate Judge of ,D liar war. 

■' Suit -for contribution. The plaintiff and defendants traded in' 
Gadag from 1884 to 189 4-, During the continuance, 
'.of 'the paid/nership the hhnii had borrow ■ money from time to- 
eJiMeffrom^one Jivaji Doraji® 

■:'h/i;|n'l,894- a suit, was brought for the dissolution of - the partner-- 
..Junej^, 1897, a. decree' was'passed^ appoint-' 


the , usual directions ■ .for accounts ",„,a,nd',- 


■- yihquirykh-' 

'V .'..'In- 'the 'meanwhile^ Jivaji Doraji filed Suit No. ,55 .. of T8,9ff ' 
against plaintiff and defendants to recover money due to him by 
the partnership. On the I4th August, 1897, the Subordinate 
Judge passed a decree against plaintiff alone. The plaintiff 
appealed to the District Court, but without success. 

Jivaji executed the decree against plaintiff who paid its amount 
■-,-(Rs-..-,5,561“5-.“9) by means of a hanala under which two persons,;: 

-' Satraji liiraji and.Kesarmal, paid on his account Rs. 5,400-' ,to'' ^ 
. Jivaji," a,iid the balance Rs. 161-5-9 'was' paid in cash, bjr, the '- 
plaintiff. The plaintiff - and his brother, executed -two promissp,ry"',L:, 
notes to Satraji Hiraji and Kesarmab.each.-£or''Rsa.2,709;,::.;'k 
The plaintiff then sued the defendants to recover from them 
their share of the decretal debt. ’ 

The Subordinate Judge decreed the plaintiff’s suit. 

/ ' The defendants appealed to the High Court ''contending (inkf 

dissolution 'and; winding; up relating' this partnership ; that 
,‘the lower Opurfc.di^'inot edrrecilfyunderstand the preliminary ; 
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contention of tlie defendants whicli was that the settlement of 
all liabilities as between the .partners inter se must be in the pro- 
ccedirgs in the suit for dissolution and winding up and not ])y 
a subsequent and separate' suit''; "and that the;lower Court ought 
■■to'diave held that the suit of Jivaji himself was bad' as the same 
■ should been brought against the Receiver ' who , at the date of ' : 
' the suit \¥as the only person entitled to represent the partiienship., : ' 

■ Mi\ Brmmiij with Mi% M, B, Chatihal^ for the appellants. 

Mr. Setlnr^ Avith Mr. Shamrao Vithal, for the respondent. 

,v;/'':':CHiTO Jb:; — This was a suit for contribution instituted' 

: ':'b^:the:'plain under, the, following circumstaBeeS;;',::^"';:^ 

The plaintiff and the defendants traded in partnership from 
188'i to 1894. In 1834 a suit for dissolution of the partnership 
i,#is';institute the result: that on. the 11th of ';June^:, 18971^^ 
decree was passed, appointing a Receiver with the usual direc- 
tions for accounts and inquiry. In the meantime, one Jivaji 
Doraji, a creditor of the partnerslup^ sued the plaintiff and the 
defendants for the debt due to him, but the Court passed a decree 
against the plaintiff alone, lea\dng hi s righ ts against the 
defendants to be settled in the accounts'lmder the decree of the 
Ilth of June. ‘The plaintiff satisfied the decree of Jiwaji^ which 
■ was' for Rs. 5,561-5-9^ by means of a under. ' whieh','':tTO^ 

persons/ Sat raj! Hiraji and Kesarmal, paid on his accouht'.;' 
Iis'; 5bl00 to Jiwaji, and the , balance Rs. 161-5-9 due under the'' ';, 
decree was paid by the plaintiii himself. The plaintiff and his 
brother executed to Satraji Hiraji and ’ Kesarmal two promissory, 
^■'^hbtes, ;:each for'Rsf '2,7'00> Gn''the:'"'8rd'-"Apnbl8'98.b'':','THef 
;:,':iiGW .seeks "to . recover ','frOm;' dhe/ de£endants'ftheir';sharhbb^^^^^^^^ 
dcMSiutal debt which was, ' due . tO' Jhvaji and which he has dis-^ 
'/..charged in the manner' above 'stated. . 

The Subordinate Judge,: who tried this suit, has awarded the, 
plaintiff's claim, but it is contended before us that the plaintiff 
cannot seek contribution for more than what lie has actually paid 
„to Jiwaji, The argument is that as the plaintiff has satisfied# • 
,Ji'waji’s decree to the' extent of Rs. 5,400 by merely executing/ 
promissory notes for the amount to Satraji Hiraji and Kesarmal,,’ 
he is not entitled to recover'any portion of that anioiuit from the ’ 
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defericlaB.ts in tlio abscnco ot actual cash'. ■payment by him. ; Eiit . 
there is no question that Jiwajhs- -decree: lias ^Deeii ,;sati 
by the plaintiff becoming liable to;, Satraji 'and Kesaimial ; . lie 
therefore^ entitled to call upon the -defendants to enable: liim.-:-;to : 
meet their share of the liability.' 

The point that has been much argued, however^ is that the suit ^ 
is not maintainable at all, because, it -is urged for tfie defendants 
(appellants), the debt in respect of which this suit for . contribu- : 
tioii vim brouglit rolatecl to the partnership, and the plaintiti cai> 
not treat it as an isolated transaction, but must include it in a 
suit between the- partners for dissolution and giccoun/ts of the 
partixership-* ■ ■ 

- '/The''' gxni-eia rule of law is, as was held in Sadler v. Nixonp -'^ ' 
thht-., one ,, of several partners in a trade, who pays money on 
aGCGii'nt ':'of liis copartners, cannot maintain an action against them 

il'f5if''/contribution on the ground that he made such payment - 
:::-:/:::n 0 t:lyo but by compulsion of law, the reason of the' rule 

b'b&ihglihat'^ justice, cannot be done between the partners' without- 
'■::-''/.':''b&nc&^^ accounts and that the .partner suing is ' 

'. .-- .bo'itiici jointly,, with the other partners to .'contribute to that and all 
'■ the otherpartnership'debts^^ (perBayley, J,, in GoclclardY-^Eodfes^''^^^^^^ 

, ;As between the parties to ,., the p,rese.iit. suit, liowever,, ".there ■ 
has boon already a decree dissolving the partnership, ordering 
accounts to be taken and the debts of the partnership to be })aid.= 
The mutual rights and liabilities of the parties to this a.ctio-n.; for " 
■'-'/';';'h^ therefore, be', 'decided with reference. to that 

■-/decree. : By it not only partnership declared dissolved 

-and accounts directed to be taken, .but a Receiver was .appoiiited /:' 
to re,eover. outstandings, pay debts, and. do all that might .be ,"; 
necessary. By the appoiniment of- a- R.e.ceiver the Court imistJ.)C 

at.., equality'.: amongst the. 
||5|||||;|g|||:::,;::-p'f.:.;:C:aurs'e,:'|,'to,:any,,;credifcQr/of.f^ 
||p|||||.||x^;};||idi:.:lpbt;ainb-a,;;:deeree.^^ 

|||:||||;i||'|||||tbrx''/:;after'/;/;th 

,^cxocute any' decree, obtained' after that ' appointment, to the 



- (i) (1834- s' ' P;. , (3) , (1882) X 0. & M. 33 at p. '28i ; ^ 
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tlie Receiver and take its directions. That was recognised as the 
lavv in such cases in Kewne^ v. AttrillS^'^ In the present case 
Jiwaji, whose decree the plaintifr claims to have satisfied^ held a 
decree not against all the partners but one only^ i the present 
plaintiff ; and the plaintiff cannot claim any right higher than 
that which Jiwaji could have legally claimed had he held a decree 
against ail the partners* The plaintiffs right to contribution has 
not been questioned before us on the ground that Jiwajfs decree 
was against the plaintiff onljq though the defendants w^ere parties 
■■'to the suit in which it was passed. The only question of 
importance that has been raised seriously is that the Subordinate 
Judge’s decree^ now given against the defendants^ is bad because 
it ignores his previous decree in the partnership suit appointing 
'lARbcpv#.:'':^ we thinks, is 'sound and 'must, be': 

'^aipwedr':: Whether : -and: how -far the accounts, directed bjr that, 
decree have been prosecuted and the creditors of the partnership 
paid does not appear clearly from the evidence in the present easp"', 
f and, the question 'was not gone into before, the Subordinate Jtidge; 
the 'tria of this sui^ .though it was a material question../ 

, As has already been stated above,,. liwaji^, as a mredRof" 
partnerships obtained his judgment against the plaintiff alone in 
respect of the partnership debt after judgment Lad been pronounc« 
ed ibr,, dissolution of the partnership and a,Reeeiveih had;d)een^^^^^ 
appointed. The present suit fails, then, within the principle;,, of :' 
Mmoney y. where Kay, J., said that by the appointment 

of a, Seceiver ,.tlie Court 'aims at equality amongst the creditors.:'^’:' 
■'VvliMher; eTiwaji;,v 7 as .■entitled, to full, satisfaction, or oB,.ly,t,o:a rate- 
,a:ble,' payment, along - with- other' creditors, is, a ,question ,which.:CO.uld': , 
■be .gone into, oiily i’ii the ' proceedings ■under the , decree, ■," , whereby : 
■tlie' ■Eeceiver 'was appointed. ' In the, case, cited, Mr. Justice' .Kay :' 
■gave,.',th,e jucIgi:iieiit*e.recIitor of the partnership .there eoncemecl 
', conditional charge -.on the moaeys which vf ere",. i,ii the hands ■■ of, 0:1" ■■: 
might be taken posses.sion of by, the Receiver, and he also directed 
that the judgment-creditor, must undertake to deal with the 
charge according to the order .of the Court We think that, wbe- 
■ther , the plaintiff be regarded as standing in the shoes of his : 
Judgment-creditor Jiwaji, or as a partner claiming contribution 
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against his copartners^ Ii0' cannot claim -higher rights .than.. liwaji 
could liave^ according to law, .claimed* In cither view dlie.. plain- , 
tiff ought to have carried his claim against the defendants to the 
Court which had passed the decree for dissolution and accounts and 
obtained an order from the Court to the Eeceiver to treat his 
present claim as an incident in the taking of the accounts* 
Whether the accounts are still open we are not in a position to 
say, as the evidence is meagre, and the Subordinate Judge has not 
dealt with this important question. Bat we do not think we 
should prolong the present litigation by fresh inquiry in the 
present suit. The plaintrff\s right to recover the amount he 
claims from the defendants depends, firstly, upon the result of 
■'the', a as between him and the defendants as partners, ■ 

•directed to be taken in the decree which declared the partnership 
: dissolved and appointed a Eeceiver ; and, secondly, upon whether 
Jiwaji could under that decree and upon the accounts consequent 
upon it claim more than a rateable share of his money advanced to 
the partnership, as against the other creditors, if any, of the 
partnership. We must, therefore, amend the decree of the Subor- 
dinate Judge by declaring that the plaintiff is entitled to recover 
from the defendants only so much of his claim in the present 
suit as may be directed by the Court executing the decree in suit 
No* 4S6 of 1894* 


< 1003 . 


Parties to bear their own costs throughout. 


Decree amended^ 


APPELLATE CIVIL. 


Ilefure Mr, Jtcstlce Okandavarkar a-ncl Mi\ JusiicQ Adon, 
lIlflAEAM ■ .GUZABf (osioi^TiL . 

O-IXAL PlAIKTIFE AM-J) DsFEmAKTS 1, 2, 4 AND 6), rwESPONDBiX-rS.^^ 

^ IlAMCHAiri) E A AHANT PABCHUEE and ANOTHBB(oEXG'iZ'irABBEFiM‘D- 
Am*s 1 ahb 2), Appellants, t?.TlHAYAKBALEEISHNA AGASHE anb 
OTHEBS (OBIGIWAL PLAINTIFF AND DEPENDANTS 3, 4 AN.D 5), BbsPONBBNTS.^^’ 

Bo^hc^y ^ Minors' Aet (XX of 1864), Beotian ' 

BmwUon of ike Oourt-y^Tramfer of ^mor*s interest as morigagee in possession-^ 

A&IdS'MdTlO ©11900. 
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Afhy immoveable ^fopefty ” — 2Va-u^er of ^Property • Act (IV of 188^% 
section 7'''3 — Horlgayee in 2^ossession exxwding money to defend IdsUUe agojlnst 
raortgagor — Suit for account — Minoj^-^-Contmct mtli minor void — llefaud rf 
Ttioney^i^x^ecifc Belief Act (I of 1877), section 4L 

The oxpres.sion ‘'any immoveable projjerty” in section 18 of the Bombay 
Minors’ Act (XX of 1864) means immoveable properly of any character or kind 
whether held by the minor as owner, or mortgagee, or in any other right. 
Hence, the administrator of a minor, appointed nndcr Act XX of 1864, could 
not sell immoveable property held by the minor as a mortgagee in possession 
wltiiont the previous sanction of the Court. 

A mortgagee in possession is, under section 72 of the Transfer of Property Act 
(lY of 1882), ontitiod to add to his mortgage-debt, in the absence of a contract 
to the contrary, sums sx?ent by him for making his own title thereto good against 
the mortgagor. The mere fact that in a redemption suit the mortgagee in posses- 
sion did not give details of the sums either in the course of the trial or in his 
written statement is not sufficient to deinivo him of his right, seeing that those 
details can be gone into after the redemption decree providing for an account 
has been passed. 

The decision in Mohori Bihce v. Dkarmodas Glme is to the efTect that a 
contract by a minor, such as a mortgage, is void and that a inooey-leiider who 
has advanced rnonov to a minor on the security of the mortgage is not entitled 
to repcaymont of tlie money on a decree being made declaring the mortgage 
invalid. That decision, however, is also an authority for the proposition that 
the circumstances of a particuhir case may be such that having regard to section 
41 of the Spccinc Ilcliot' x\cfc (I of 1877), the Oourt may, on adjudging the 
cancellation of an instrument, require the praty to whom such relief is granted 
to mako any compensation to the other which justice may require, 

^ the.decisioa of V. ¥. Paranjpey First Class'; 
Subordinate Judge at Satdxci. 

Suit for recleiiiption. 

One Hanmantrao owned 4 annas and 6 pica share in the indm 
village o£ Keral, and two-thirds share in the inam village of 
' feot/Te.,' VHe mortgaged wuth possession his share in these two %db 
Jagx's, on the 22nd July, 1870^ with Govinclbhai (father of defend- 
ant 3) and defendant 1 for Rs, 12,000. Out of niortgcage-moncy 
■Its. .8,000 were advanced by Govindbhai.and Rs. 4,000 by d.efend,- . ■ 

Before this mortgage, a money-decree was passed against Ilam 
mantrao in 1868 ,• and in execution of it, his right, title and 
interest in the Keral village were sold subject to that mortgage at a' 
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Court auction^ and were piirchasedj on the' 16th November^ 1871^ 
for Rs* 8 by one Naro^ a clerk in;, the 'employ ,' of' Gb^dnclblm 
^'■vShe'saie cerfc^^^ was issued to Naro on the 11th, January^, 1872 , 
.valid.' shortly ''after his name was .substituted for the Keral ..vil™: 
■..lage'in the place of 'that .of Hanmantrao, in 'the Govermnent ' 
records. Govindbhai (father of defendant 3) died some time 
after the sale of the Keral village. Defendant 3 was then only 
eight days old; and Naro and three others wore appointed 
' the guardians and aclministrators of his estate^, under Act XX"^ ■ 
"'of 1864. While this appointment was in force^ the administra- 
tors/iiicliidiiig Xaro, executed^, on the 3rd April, 1881, a deed in 
■favour of defendant 1, and thereby assigned to him whatever' 
interest Govindbhai had in the mortgage, for Rs. 5,401. On the',' 
17th April, 1881, the administrators presented a petition to the 
Mamlatdar, reciting the fact of assignment and praying that the' 
,:yi,liage'.', 0 'fHcers' be directed to make payment of land revenue , tO''’ 
defendant 1. On the same day Naro addressed a yadi to the 
Assistant Collector in the form of a rdjindma^ stating that he had 
sold his right derived from the auction purchase in the Keral 
village to defendant 1 and Balkrishna (father of plaintiff) and 
praying that it be transferred from his name to theirs. Tlie 
transfer of the names was duly effected. 

lianmantraols interest in the village of Potle also passed 
through many hands. In 1871, Balkrishna (father of plaintiff) 
obtained a money-decree for Rs. 2,044 against Hanmantrao, a5id 
in satisfaction of it caused his interest in the village of Potle to 
be sold. It Avas purchased on the 18th and 19th November, 1872, 
ivfor Rs..l,138 by one Govind Narhar, a ' clerk of Balkrishna^ 
Sale certificates Avere issued in the name of Govind ; and on the 
strength thereof his name was registered for the Potle village in 
;:.,::place.V:of .H In 1,878, Govind's. name .was,on,'bis:',p:wnvv 

application, removed and those of Balkrishna and defendani 1 
Avere substituted in its place. Thus half the OAvnersliip of the 
equity of redemption in the village of Potle remained wdth Bal- 
krishna and on his death passed to his sons (plaiatifF and defend- 
ant 4) and his nephew (defendant 5). 

‘Jh 1884, during Balkrishna’s life-time, a- further mutation of 

, Balkrishna 'and defendant 1 Averd'rembA'ed and' that of Eamchan** 

■ dra (deienclant 2)^ son of' defendaiRd, ,was substituted. It, wasb 
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found that these mutation proceedings were all sham and they 
did mot in any way affect Balkrishna^s ownership to the half of 
the equity of redemption in the village of Potle, 

In 1896, plaintifi' brought this suit praying that account of 
* profits should he taken and he either singly or jointly with liis 
co-sharers (defendants 4 and 5) he permitted to redeem and re« 
cover possession of the shares in both the villages or such por- 
tions of them as he and they may be entitled to, on payment of 
such sum, if any, as may be found due on the mortgage/' 

Defendants 1 and 2 denied the plaintiff^s right to redeem. 
Defendant 8 contended in addition that the alienation of Ms 
estate made by the administrators during his minoritjr, without 
the sanction of the Courts was void and not binding on him; that 
be attained majority on the 19th December 1895 ; that the pro- 
perties ivere in possession of defendant 1 at the date of the suit; 
that the money due to him on his share of mortgage was 
Es. 19^326-0-3 : that the share in the Keral village was purchased 
by his guardian and administrator, Naro Amvit, for the benefit of, 
and with the money belonging to^ him {u defendant 3), and 
that Naro did not assign, nor was he competent to assign, the 
right acquired by that purchase, without the leave of the Court. 

The Subordinate Judge held that the assignment of the mortgage 
rights of defendant 3 to defendant 1 was proved, and that the plaint- 
iff was entitled to ask for account and redemption. He also 
held that Courtis sanction (to the alienation by Naro) was not 
necessary, firstly, because the surrender of the mortgage to Antaji 
(defendant 1), so far as defendant No, 3's interest was concerned, 
wa>s virtually one in the course of redemption, Antaji having 
acquired the right to redeem the mortgage, and, secondly, because 
that interest was not of the nature of ^ immoveable property ' 
witiiin the meaning of section 18 of Act XX of 1864/^ , 

Defendant 3, and also defendants 1 and 2, appealed to the 
High Court. 'v! , ■ 

:r , APPEAL NO. lOo OF 1900. 

"'''Dmddj with 3L Bhai^iox the appellant. I';, 

/■' ‘ with JX i>\ Chaulal and 0^ N. Nadhami^ for respond- / 

eats 2 and ‘ '-''I' > 
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M, Bodas for respondent, 4. ■ , 

8eUm% with F* F* Eamde, for respondent 5; 


Appeal ;No; 110 of- 1900. 


Mransou^ with If. IB Chanial siud G. IB for the 

^"'appellants. •; 1 


'B. 'M. ilkiMile for respondent 1. ' 
llonalcl^ with If, F. for respondent 2. 


: JA B, Boias for respondent §. 


..'■F; V. 'Manmk for. re,spondent 4. 


lATIAmC 


TlSArAK, 


::::,;:>Chanbavarkae,:J^ first question in these appeals, which 

:;'|ii^fe:heeh^ .arising out of one suit, relates, to, the :,;V 

Assigh&en defendant.. No. ,'8^s share, and'-interest as, a;.co-iBO.rt*:::.r:" 

,in'.favo.ur of, defendant. ■,.No>,:l/,::I)F 

;Jlii|;;gniirdmns :.of defendant. No. ,3^ : acting : as the ndm'inistrator&v, pC:.:c 
'{|id;prppeit^ of 1861.....:Th,e-;property' was^ 

delendalt;^N^ 1, and defendant , Mo, 3 under a;. usufructuary 
■gage from .Hanmantrao, under' whom the: plaintiff claims, and .',th:eiFI 
assignment, :to ' defendant No. S’, is; impugned' hef G.re .us,:' as .At,: 
'flh:|ugned''ind as;.void,;''''on::th6;''. ground;, :that:,:A 

f'"iade''"'dflihm'OtO'a'ble property -'wh^ aec,ording",tp; ,;:Bectip:n:;'I8,:mf;''^ 
Bombay Act XX of 1884, the administrators of the property , of 
defendant No. 3 had no power to effect without the sanction of 
the Civil Court previously obtained.’’’ ' The Subordin, ate Judge,,:.':'; 
First Class, has held the assignment to 'be good, because, 
opinion, it was not an assignment of ."‘^ im'nioyeable ■; 'properly 
within the meaning of section 18 of the Act and thcrassigiirben^; 
was' 'virtually one in' the course of redemption, Aritaji, frAj-Af 
defendant No. 1, having acquired, the 'right to recleeii) tlio 'Al;;,' 

moirtgageA ■ ' ' ’.r'd'.;,’ ■ d; 

\ As ,to the first of these reasons assigned 'hy dhe Subdriliiiate ; 'T 
Ju«ige, it is to be remarked that whatever may be, the nature of; 
the inf^est of , a mortgagee in immoveable property mortgaged p 
to hinr,; .whether such interest _ ranks;; as 'real 'dr personal estate/' ■ 
the tdJttht’of the last part of 'secloh'lS of Act XX of 1884 wliicli ' 
bears ah, ihe* question ;bPw_unde:rAii^ussion apply to /f any ^ 
moreaB'Jh. property/' Mfdl^'^ptqperiy construed, ,mean^ 
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able property of any character or kiad, whether held by the 
laiaor as owner^ or mortgagee, or ia any other right* It is 
unquestioned in the present case that the property in dispute, : 
consisting of certain shares in' two Inain villages, is imiiioveable 
property ; what is contended for defendant No. 1 is that the 
: interest of defendant 3 in it as a mortgagee in possession was 
transferred to defendant No. 1. But section 18 of Bombay Act XX 
of I86d does not refer to a minor^s interest in immoveable property* 
Assuming such interest is moveable property, the prohibition in 
section 18 is to a sale, alienation, mortgage or otherwise of ^^any f 
immoveable property apart from the question of the nature 
or extent of the minor^s right or interest* The meaning is 
clear that the moment it is ascertained that a minor has some 
right to or interest in immoveable property, his administrator 
cannot sell it so far as that right or interest goes without the 
previous sanction of the Court. This construction is sup- 
ported by section 11 which provides that the Court may direct the 
Collector to take charge of a minor’s estate when that estate 
consists whole or in part of land or any interest in 
land.’’’ This shows that the Legislature intended to treat any 
interest in land ” as of the same class as the land itself. Under 
section 16 a minor ^s administrator is bound to deliver in Court 
within six months from the date of his certificate an inventory 
of all the immoveable property belonging to the minor^ and of all 
such sums of money, goods, effects, and things as he shall have 
received on account of the estate, together with a statement of all 
debts duo by or to the same*'^ Where a minor is in possession of 
property mortgaged to him as a usufructuary mortgagee, it cannot i 
be disputed that the property itself hel&uffs to him as such mort- i 
gagee and that under section 16 of the Act the minor’s administra- d 
toj; is bound to deliver in Court an inventory of it. Upon a proper i 
construction of the Act itseli^ then, we come to the conclusion that s : 
the administrator of a minor, appointed under it, could not sell 
immoveable property held by the minor as a mortgagee in posses- 
sion without the previous sanction of the Court, and that the f 
transfer to defendant No. 3, evidenced by Exhibit No, 231, mugt, 
„;Tb 0 'treated as void. The Subordinate Judge has, however, treated 
'the'fcansaction as one of redemption by defendant No. 1 of the 
Inortgage so far aS’defoudanfc.No, 8^s interest as his co-mortgagee' 
"Vas ’‘coireemedymd^he.^^^ conclusion of his' oU’ the 
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ground tliub since at the date o£ the transaction defendant No* 1 , 
had become a part owner of, the equity of redemption ho was 
entitled to redeem the whole of tlio property . But the question 
whether the transaction was an asignment to defendant No« 1 of 
defendant No. 3’s rights as a mortgagee^ or a redemption of the 
latter by the former^ cannot be determined simply with regard to 
the rights which defendant No. 1 had at the time. The question 
is not whether he had the right to redeem defendant No. but 
whether he intended to exercise and did exercise that right. The 
answer to that must depend upon the construction of Exhibit 231 
and, the surrounding circumstances. By Exhibit 231 the admin-',, ^ 
istrators purported to sell to defendant No. 1 the right and 
interest of defendant No. 3 in the deed of mortgage and in the 
property. Defendant No. 1 is described in the deed as a joint 
mortgagee who by the sale to him w’as to stand in the place of 
the vendors as regards ownership of the document^ &c;'' There 
is no reference whatever in the deed to the share acquired by 
defendant 1 in the equity of redemption. We must, thereforej, 
hold that the transaction evidenced by Exhibit 231 was a sale 
and not one of redemption. 

This conclusion renders it unnecessary for us to consider the 
other point urged before us in defendant No. 3^s appeal, 
that the sale under Exhibit 231 was vitiated by the fact that 
defendant 1 held at its date a fiduciary relation towards defendant 
No.'3N ' 

The next point is that arising on the appeal of defendant No. 1, 
deceased, by his heirs. That point is that the Subordinate Judge 
has wrongly rejected their claim to bring into the mortgage 
account sums which they allege were spent by defendant No. 1 
for the protection and preservation of the property. The ground 
on which the Subordinate Judge has declined to allow the v; 

fs/'that defendants Nos. 1 and 2 made no such claim in their' 

' > I I . , -r#/ , ‘ I 1 I I , , 

written statements' and did not 'file, a detailed statement of the : 
items on this head to enable; the. plaintiff and his co-sharers _ to 
give a .proper reply to the same/^.:though more than once they 
hid /‘been directed to file such; statement. Section 92' of the 
Transfer: of Property Act ^provides; that' where an account of 
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’ the Court shall pass a decree ordering that an account be taken 
o£ what will be due to tlie^^ defendant for the mortgage money 
and for his costs of the suit (if any) awarded to him,” The 
Court had the power to order an account to be taken in the 
present case if the circumstances showed that an account was 
necessary. The Subordinate Judge ouglit to have allowed 
defendants 1 and 2 to prove facts exititlirig them tO' credit in- 'the;., 
mortgage account for sums alleged to have been spent for the 
protection or preservation of their property and defending their 
title as mortgagees. Their substantial allegation was that 
obstructions had been caused by the original mortgagor, Han- 
mantrao; and by others at his instigation to the peaceable 
enjoyment of the mortgaged properties and that Antaji, defendant 
No, 1, had to spend large sums for the removal of those 
obstructions. The Subordinate Judge has in another connection 
allowed defendants 1 and 2 to give evidence on the question of 
these obstructions and their removai and he has found them 
proved. That finding has not been contested before us on the 
merits by any of the respondents in this appeal, and on the 
evidence we think it is correct. The only question that was 
argued as against that finding was that defendants 1 and 2 as 
mortgagees had no right to hold the mortgaged property 
chargeable with expenses incurred by defendant 1 in defending 
his title as a mortgagee as against Hanmantrao, the original 
mortgagor, wlio had lost Ins right to the propei’ty at the date of 
the obstructions raised by him. Under section 72 of the Transfer , 
of Property Act a mortgagee in posses.sion is entitled to add, in 
the absence of a contract to the contrary, sums spent by Hm’fot,'. 
.making his own title thereto good against the mortgagor. Upon 
the finding of the Subordinate Judge it follows that defendant 
No. 1 spent certain sums in defending his title against the 
original mortgagor, Hanioantrao. The mere fact that defendant 
No, 1 did not give details of the sums either in the course of the 
^ trial, or in his written statement is not siifBcient to deprive him 
of his right, seeing that those details can be gone into after the 
'redemption decree providing* for an account has been passed, ^ In 
parte Caffs Bi re it was said:— A mortgagee 

. ^ y ' b ‘ . Cir(l370) XI Ch U 62 at p. M. , . _ ' ' 
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is entitled to deduct from the, value of his security that which is 

defending^ In that ease; Cotton^ L. Jh/said:— ‘^A 

mortgagee has a right to assume his mortgagor's representation 
of his title to he true and to take any reasonable proceedings for 
defending his title and asserting the validity of his security/’^^^ 
We think that defendants 1 and 2 are therefore entitled to bring 
into the mortgage account the sums which they may prove were 
reasonably spent in defending their title and asserting the 
validity of the mortgage. An account must be taken of those 
sums in the execution proceedings. 

There is a further claim which is urged before us by the 
learned counsel for defendants 1 and 2 and it arises out of our 
finding that the assignment under Exhibit 281 of defendant 
No. 3^s rights as a co-mortgagee to defendant No. 1 by the admin* 
istrators of the property of defendant No. appointed under 
Act XX of 1864i, is void. It is contended that under those cir- 
cumstances the amount of Rs. 6^475 paid by defendant No. 1 to 
defendant No. 3 as consideration for the assignment should be 
brought into the account which will have to be taken in adjust- 
ing the mutual rights and liabilities of the parties arising out of 
the mortgage now in dispute. On the other hand, Mr. Donald^ 
counsel for defendant No. 8, argues that defendant No. 1 is not 
entitled to recover back the sum of Es. 5,475, and he relies on 
the recent ruling of the Privy Council in MoJiori Bihee v. BJiar^ 
modem G/iose^-^ where it has been held that a contract by a minor, 
such as a mortgage, is void and that a money-lender who has 
advanced money to a minor on the security of the mortgage 
is not entitled to repayment of the money on a decree being 
made declaring the mortgage invalid. 

, , If the facts of the ease with which we have to deal were simply 
these, that defendant No. ,, administrators had, 'during his" 
minority, sold his rights as'mortg|igee in the properties in dispute, 
to/' defendant 'No. 1 for Rs.^ 5, 475^ .without the sanction of the 
Court, as required by Act XX.of ;1864;and that the administrators 
had'^, received, themoney trdi;de^ % for defendant No. 3, | 
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the principle of the ruling just cited would have applied^ that 
principle being that A Court of Eqoitj?' cannot say that it is 
equitable to compel a person to pay any moneys in respect of a 
transaction which as against that person the Legislature has 
declared to be void. But the decision in question of tlie Privy 
Council is also an authority for the proposition that the circuiu- 
stances of a particular case may be such that, having regard to 
section 41 of the Specific Relief Act, the Court may, on adjudg- 
ing the cancellation of an instrument, require the party to whom 
such relief is granted to make any compensation to the other which 
justice may require. Upon the facts of the ease in Molioree Bihee 
V, DharmodaB the Calcutta High Court had held that 

there were no circumstances which required the Court to order 
the return by the infant to the mortgagee of money advanced 
to the former and the Privy Council saw no reason for interfer- 
ing with the discretion so exercised. We must, therefore^ in 
the present case, ascertain the facts and then determine the 
principle of law applicable to them. 

Defendants 1 and 3 were at first co-mortgagees who held pos- 
session of the mortgaged properties with a liability to account to 
the mortgagor and further with a liability inter se to account to 
each other for the rents and profits received respectively by them, 
this latter liability arising out of the fact that defendant 1 held 
possession of some and defendant 3 held possession of the other 
properties. In 1878 defendant 1 obtained a half share in the 
equity of redemption of one of the properties, the Inam 
village of Potle, and subsequently defendant No. 3 became the 
sole owner of the equity of redemption in the other property, 
the Inam village of Keral In this state of things, wdiile the 
parties were accountable to each other for the profits I’cecived by 
each, the administrators of the property of defendant No. 3, who 
was then a minor, sold without the sanction of the Court in 1881 
his right, title and interest as a mortgagee in the mortgaged 
estates to defendant No. 1. They sold it without the sanction 
under the mistaken view of law that defendant No. 3's right was 
moveable property— a mistake which, the facts of the case 
warrant our holding, was shared in by defendant No* 1 also* 

- ' ' M ’(190S) M Cal. Bm; 5 Bom. h, B« 42L ^ . - 
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Under this mistake the transaction was completed and accord- 
ingly'tiie piirdiase-iiioney— Es, 5,475— paid by defendant, Ko» 1 
was entered in the books of defendant No. 3 in two sums — one 
of Es, 6,000 and the other of Rs. 475— and credited to the account 
of the mortgagor on the 12th April 1881 and 6th April 1881, 
respectirelj^ Now tluit an account has to be taken between the 
plaintiff on the one hand and defendants 1 and 3 on the other, and 
between defc3iidant 1 on the one hand and defendant 3 on the 
■ ' other, this sum of Rs. 5,475, which defendant 3 had received^r'as" 
appears from liis books, on the mortgage account, would have to 
be brought into the mortgage account because it forms a part of 

as the entry stands in the accounts: of , 
defendant No. 3, it primd, facie must be referred to the mortgage 
account. The only ground on which we are asked to exclude it 
from the account in which it stands is that these two sums were 
paid in respect of a transaction v/hicli is now^ adjudged void. But 
though the transaction is declared void and the money cannot be 
recovered on that ground, the fact stands— a fact which was 
absent in the case before the Privy Council— that the sums have 
formed part of the accounts between the parties to the mortgage. 
If the assignment had been valid, the account would have closed 
and, a^s a matter of fact, it was taken as closed on that footing. 
But now that the account has to be re-opened as a result of our 
liuding that the assignment to defendant No. 3 is void, we cannot 
shut our eyes to the fact that defendant No. 3 has received 
Rs. 5,475 from defendant 1 on the mortgage account. No doubt it 
was paid to defendant No. 3 for the void assignment under the 
mistake of law common to both parties that the interest of a 
mortgagee in possession is moveable property. But, as observed 
in Uie par le Javies^ 1% re Oondon^^'^ ^Hhe principle that money paid 
; under a mistake of law cannot be recovered must not be pressed too 
and there are several cases in which the Court of Chancery 
; ‘ ■, has held itself not bound strictly by, it.’"' In Mogen v. 

’ , James, L* J., , pointed out that therh 'are cases in which the 
; Court' of ..,0,liancerj^ in^ Ingland /has not adhered "strictly to the 
‘ XI. .1 . *. . ' , ys' incapable of being reme- 
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died in that Court, 'and then he goes on to say : Relief has never 
been given in the case of a simple money demand by one person 
against another, there being between those two persons no fidu- 
ciary relation whatever, and no equity to supervene by reason of the 
conduct of either of the parties/^ The facts in the case of Mohori 
Bibee v. Bhamodas sliow that the restitution there claimed 

but disallowed had no other basis than that of a simple money 
demand — the person who had lent money to the minor on a mort- 
gage knew the debtor was a minor, there was no fiduciary or other 
relation between the two to give rise to an equity in favour of the 
creditor, and the minor had dissipated the money in extravagance* 
In the present case the restitution claimed is not a mere money 
demand; the parties (defendants 1 and S) stand in a state of 
accountability to each other ; and the amount claimed by defend- 
ant 1 stands as part of the mortgage account which defendant 3 
wishes to re-open. These facts raise an equity in favour of de- 
fendant No. 1 and call for the exercise of the discretion vested in 
the Court under section 41 of the Specific Relief Act. The leading 
ease on the point is that of Darnell v. Sinelmr,^^^ and the facts of 
the present ease are sufficient to bring it within the principle 
laid down there. In Daniel I v. SviclaiA^^ it was said; 

Undoubtedly there are cases in the Courts of Common law in 
which it has been hold that money paid under a. mistake of law 
cannot be recovered, and it has been further held that, under certain 
circumstances, the giving credit in account may be treated as so far 
equivalent to payment as to prevent sums wrongly credited being 
made the subject of set-off: Skyring v. OreenwoedM But in 
■equity the line between mistakes' in law^ and mistakes in fact 
has not been so clearly and sharply drawn/^ In Earl BeaiieJmnp 
V. Lord Chelmsford observes: regard to the 

objection that the mistake (if any) was one of law, and that the 
rule ^ ignorantia juris mminem exemat' applies, 1 would observe 
on tlie peculiarifcj?* of this case that the ignorance imputable 
to the party was of a matter of law arising upon the doubtful 
construction of a grant. That is very different from the ignor^ 
anc^ of a welLknown rule of law ; and there are many cases to 
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be found in which Equity,, upon a mere mistake of the law, 
without the acliiiixture of other circumstances, has given relief 
to a party who has dealt with his property under the influence 
-A^^of'such/a^'inistake/' v' 

Cooper V* Lord Wes t bury says : Private right 

of ownership is a matter of fact : it may be also the rosiilo of matter 
of law ; but if parties contract under a miitua] mistake as to 
their relative and respective rights, the result is that that 
agreement is liable to be set aside, as having proceeded upon a 
common mistake/’ 

irCarthij v« BeoaixP'^ where a person sought to bo 
relieved against a renunciation of a claim to property, made 
under a mistake respecting the validitj^ of a manhigv, tlie Lord 
Chancellor observes; ^^YVhat he has done wms in ignorance of 
law, possibly, of fact; but, in a case of this kind, this would be 
one and the same thing/^ 

In Livesey v. Livese^i^'^ an executrix who, under a mistake 
in the construction of a will, had overpaid an annuitant, was 
permitted to deduct the amount overpaid from sidrsoquent pay- 
ments. 

Undoubtedly the signature by the plaintiff of the account in 
question, if it stood alone, unexplained, wTmld afford strong 
presumption that an agreement to substitute compoiirjid for 
simple interest under the mortgage had been come to, and it was 
for the purpose of proviug the agreement vdiich the dedcJid ant 
had pleaded that the account was relied upon. Their Lordships 
accept the finding of the jury that no such agreement was, in fact, . 
m there would' seem to ha've .been iiO'<miiside!tit'io,ii''' ''? 

for it, because, although the defendant did not e,xerciso his povfer 
of sale as soon as he might, there is no evidence that he ever ' 
bound himself or promised to show any forbearance or indulgence, 
to the plaintiff. Their Lordships further agree with the Oolirts 
‘/beiow, that both parties may be taken to 'have misunderstood 
'■'the effect of _ the morfcgage^deed.,,,' 'This' being' so, there wo.s no ' ^ 

, intention to make a change 'in, the rate'nf interest — ^iio such', , 
question.; wasi discussed pt, considered; ’ The accounts were drawn 
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up and assented to by the parties under a common mistake as to 
their respective rights and obligations. Their Lordships are 
therefore of opinion that the signature of a particular account 
occurring in a series of accounts all alike drawn up in error, does 
not prevent it being re-opened upon the accounts under the 
mortgage being taken/^^^^ We think, therefore^ that the conten- 
tion of the learned counsel for defendants 2 and 3 as to Rs. 5/175 
must be allowed. ’ 

The questions raised by the cross-objections filed by defend- 
ants 1 and 2 have not been pressed ; Mr, Branson who appeared 
for these defendants having intimated .to the Court that he did 
not intend to argue them. The cross-objections, therefore, of 
defendants 1 and 2 filed in appeal No. 103 of 1900 fail. 

We now' come to the point raised by the cross-objections of 
defendant No. 4; It relates to the equity of redemption in the 
village of KeraL The Subordinate Judge has found that the 
equity of redemption in question was purchased at a court-sale by 
one Naro on the I6th of November, 1871. Naro was at the date 
of the purchase a karkiin of defendant No. 8's father ; and when 
defendant No. 3^s father died, he was appointed one of the 
administrators of defendant No. 3^s estate. In August, 1881, Naro 
gave in a rajimma under section 74 of the Bombay Land Reve- 
nue Code, relinquishing his rights in favour of defendant No. 1 
and the father of the plaintift" and defendant No. 4. The case of 
defendant No. 4 is that by this relinquishment he and the plaintiff 
became co-owners of the equity of redemption with defendant 
No. !• The Subordinate Judge has, however, overruled the claim, 
holding that Naro was merely a ienami purchaser for defendant 
No. 3. We agree with the Subordinate Judge^s view and think 
that the evidence justified his finding that Naro was a benamidm\ 
It was urged before us that in any case this question should be 
left open and made the subject of a separate suit, but the parties 
having gone into the question and led evidence, we do not think 
we should accede to the suggestion and prolong the litigation. 
But it was urged by Mr, Bodas for defendant No. 4 that even 
supposing Naro had purchased the property as hmmidaf for ^ 
'defendant Not 8's father^.yet defendant No. 1 and . the father ' pf‘V' 
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the plaintiff and defendant Nov 4 Lad no notice of the iencmi 
title and must be taken to have purchased it for valu-^ 

able consideration. We do not find that the plea of lon&fide 
purchaser was specially pleaded in the Court below, but, apart from 
that, it is not available to defendant No. 4. He is the purchaser 
of an equitable title and defendant No, 3 had the legal right, 
since he and defendant No. 1 were in possession of the property 
as mortgagees. Even supposing that defendant No. 3 was not 
in possession, because the actual possession was with defendant 
No. 1, still by his purchase of the equity of redemption belonging 
to defendant 3 from Naro, who was defendant No. 3^s trustee, 
the father of plaintiff and defendant No. 4 could not get any 
priority over defendant No. 3^s equitable title, according to the 
well-known principle of law that, where equities are equal, 
priority prevails and the doctrine of purchaser for value without 
notice does not apply as between equitable estates. See per 
Bindley, L. J., in Bailey v. Barnes^^'^ and Shropshire Union Eaih 
ways and Canal Co.v, The 

As to the Kothle village, we see no reason to dissent from the 
inference of fact drawn by the Subordinate J udge on the evidence 
regarding the right acquired by defendant No. 1 jointly with 
Balkrishna Agashe from Govind Narhar, the auction-purchaser. 

Nor do we see any reason to differ from the Subordinate Judge^s 
finding as to mahalmajknr. 

The last point urged for the plaintiff and defendants 4 and 1 
is that the Subordinate Judge should have allowed them to 
redeem the whole of the property and left defendants 1 and 3 to 
sue separately for their shares as owners of part of the equity of 
redemption. The Subordinate Judge has given cogent reasons 
for his finding on this point in which we agree. * 

' For these reasons we vary the decree of the First Class Subor*';-'/ 

^dinate Judge and direct— ' 

!♦. Let an account be taken of ^hat is due on the mortgage 
dated 22nd July, 1870 (Exhibit 280 ),; to the mortgagees, defend- -'i i.' 

ants and 3, at the date of this decree,''., The mortgagees shall be , , , ' ’ : , ■ ’ _ . 
'■■■cr0dited;with;'fheFHncipal''amount;Ra^^^ interest ’ 
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protection and preservation of the mortgaged property with interest 
at 9 per cent, and they shall be debited with the net income of 
thc''''mottgag property which they may ' have Teceived' after ^ 
deducting the mahalmajhir expenses. The aecomit is to be 
made with ^ annual rests ' as directed by the mortgage-deed^ 
and the balance due at the date of this decree is to be 
thus ascertained. The amount thus found due should be 
apportioned on the two mortgaged villages^ Potale and Keral, 
according to their market values. The plaintiff and defendants 
4 and 5 or their heirs, jointly or any one or more of them, shall 
pay into Court a moiety of the sum falling due on the village of 
Potale within six months from the ascertainment of the amount 
and take possession of a moiety of that village from defendant 
Vs representative defendant 2^ and defendant 3, or from either of 
them. Should the plaintiff or defendants 4 and 5 fail to pay 
into Court the sum whicli they are thus ordered to pay within the 
specified six months, liberty to apply. 

2 , Let an account he taken of what is due under or by 
virtue of the mortgage aforesaid to defendant I or his repre- 
sentative defendant 2 at the date of this decree, tie is to be credited 
with Es. 4,000^ his portion of the principal mortgage amount, to- 
gether witli the expenses which he may have properly incurred 
for the protection ami preservation of the nsortgaged property, 
and Es. 5,475, which he has paid to defendant 3. He is to be 
debited 'with the net income of the mortgaged property which he 
may have received for his vshare when the property was in the 
joint possession of defendants 1 and 3^ or which he may have 
received while the property was in his exclusive possession. 
Interest to be charged on each item at 9 per cent, and annual 
rests should be . taken. The balance represents the amount due 
to him on the mortgaged property. 

3. Let a similar account be taken of what is due to defend- 
ant 3 on the mortgage aforesaid at the date of this decree. He is to 
be credited with Rs. 8,000 for his portion of the principal mort- 
gage amount and debited .with the net income of the mortgaged 
■property which;, he; may have received and also with.Rs. 
wkieli heghtirom defendant 1, The account should .bo’ tsdsien 
with.', annua! ^ 'Interest at 9 per cent* to be charged oU'Chch 
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iteiiK Tbe balance represents the amount due to him on the 
mortgaged property, 

4, If the balance mentioned in para. 2 of this decree exceeds 
the proportionate debt due on a moiety of Potle village as referrecl 
to in para. 1 of this decree, defendant 1 shall be entitled to retain 
his moiety of Potle village as freed from the mortgage claim, and 
he will be entitled, subject to the direction of the Court, to 
realise the excess amount due to him from defendant 3, first 
proceeding against the remaining moiety of Potle or the sum 
which the plaintiff and defendants 4 and 5 may pay into Court 
as directed in para 1 of this decree and, secondly, against Keral if,, 
defendant S'^s liability in respect of the proportionate debt due on 
Keral to defendant 1 exceeds the amount due to him, i. defend- 
ant 3, as referred to in para. 3 of this decree, but not otherwise. 

If the proportionate debt due on a moiety of Potle village as 
referred to in para. 1 of this decree exceeds the balance mentioned 
in para. 2 as due to defendant 1 , then the defendant 1 or his 
representative defendant 2 shall redeem his moiety of Potle on 
payment of that excess amount to defendant S within six months 
from the expiration of the six months allowed to plaintiff and 
defendants 4 and 5. Liberty to apply. 

5. If the balance mentioned in para. 8 of this decree exceeds 
the proportionate debt due on Keral village as referred to in 
para. 1 of this decree, defendant 3 shall be entitled to get posses- 
sion of that village free of any payment and he will be entitled 
to realise the excess amount due to him from defendant 1 by 
proceeding, subject to the direction of the Court, first against 
the moiety of Potle owned by plaintiff and, defendants 4 and c, or 
the amount to be paid by them, and secondly, against the moiety 
of Potle owned by defendant 1 if defendant I's liability in respect 
of the proportionate debt due on that moiety exceeds the amount 
due to him as referred to in para. 2 of this decree, but not other- 
wise. If the proportionate debt due on Keral exceeds the balance 
mentioned in para. 3 as due to defendant 3, then defendant 3 shall 

Keral 'on payment oiE that; excess amount to 'defendant 1 
, of bia, 'representative defendanil' within six ’months from the 
^.expiration of the di months allotted to'plaintiff and defendants / 
4 and 5^, with liberty, to apply* / V ^ \ 
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6. The amount due on a moiety of Potle if paid by plaiiitifi 
and defendants 4 and 5, as directed in para* 1 of this decree, 
should be kept in Court and appropriated as aforesaid in the 
accounts hereby ordered to be taken between defendant 1 or his 
representative defendant 2 and defendant 3. Parties to be at 
liberty to apply. 

7. Each party to bear his own costs of these appeals and 
the costs of the suit. 

Decree mriecL 
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APPELLATE CIVIL. 

Before Mr, Justice CJiandavarhar and Mr^ Justice Aston, 

SAYABKHAN PYABKHAN (Plaintiff) «?. B. S. DAVIES (Defendaot).# 

^ Civil Froeedufe Code (Act XIV of 1SS2J^ seclion 268 — Decree — Execution — 
Salary of Mailway servmt — Dislmrsing officer outside the jurisdiction of 
the Court — Prohibitory order ‘-‘Jurisdiction^ 

The judgment-debtor, a railway servant, resided within the local limits of 
the jurisdiction of the Small Cause Court at Bhusaval, which passed the decree. 
The disbursing officer of the Bailway Company resided at Bombay, outside its 
jurisdiction ; hut the salaiy was every month paid to the judgment-debtor at 
Bhusaval by the disbursing officer, through his subordinate. The Court at 
Bhusaval issued to the disbursing officer a prohibitory order, under section 268 
of the Civil Procedure Code (Act XIV of 1882), against the salary of the 
judgment " debtor. 

that the Court at Bhusdval had no jurisdiction to attach the salary of 
the judgment-debtor by a prohibitory order issued to the disbursing officer 
under section 268 of the Civil Procedure Code (Act XIY of 1882), 

Abdul Crafur v. W, J. Albyn 0 ) followed* 

This was a reference made by V. N. Eahurkar, Subordinate 
Judge of Bhusaval, exercising the powers of a Small Cause 
Court Judge, under section 617 of the Code of Civil Procedure 
, ; . (Act XIV of 1882). " 

. The facts giving rise to the reference, and the opinion of the 

V '|,^ Judge on the question referred, appear from his , ' 

. ; statement which was as follows - 

'■V' \ ^ Befcrence Xo. 10 of 190^. ' ' 

" I , ' '' m' /la.'sii art r<«T frts 
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{1} One Sayaclkhan obtained a decree in Small Causes suit No* 19^8. 
117 of 1903 for Rs. 181 :and costs against, one Mr. B* S« Davies, SAYADEiuy 
,, ^ a guard employed at Bliusaval, a railway, station on the G. I. P* Batiks. 
Railway, within the jurisdiction of the Court. On the 9th of 
July, 1903, he applied for the execution of the decree and prayed 
for the attachment of the moiety of the judgment-debtor^s salary 
for the month of June, 1908, and of subsequent months until the 
satisfaction of the entire decretal debt. The judgment-debtor 
resided and worked for gain principally at Bhusdval which is his 
head-quarters. He draws Rs. 100 per month. The disbursing 
officer of the G. I. P. Railway Company resided in Bombay. 

Every month the salaiy is paid to the judgment-debtor at Bhusaval 
by the disbursing officer through his subordinate. A prohibitory 
order under section 268, Civil Procedure Code, against the salary 
of the judgment-debtor was sent to the disbursing officer in 
Bombay. It was received by him on the 3rd of August, 1903, 
after the salary for the month of June was paid to the judgment- 
debtor. The salary for the month of July was tlien due on the 
1st of August, but was not paid to the judgment-debtor. The 
prohibitory order was returned by the disbursing officer on the 
ground that the Court had no jurisdiction to pass the order and 
that the machinery of section 223, Civil Procedure Code, should 
have been adopted, 

(2) The point on which doubt is entertained : 

A railway servant resides, works for gain and receives his 
salary within the local jurisdiction of the Court that passed the 
decree. The disbursing officer holds his office bejmnd the local 
jurisdiction of that Court. Can the Court attach the salary that 
fell due and that was to fall due by a prohibitory order, under 
section 268, issued to the disbursing officer ? . 

(8) My opinion on the said point is in the affirmative. . , ; . , 

' (4)- Reasons for the opinion. . ' 

The Court passing the decree can attach the salary by a 
prohibitory order under section 268, Civil Procedure Code, if the 
salary is within the jurisdiction of the Court*' A salary is within 
the jurMictionl.of the Court when' it is payable within its •; ^ : 

Jurisdiction* ;■< In the absence of -any. .'evidence to the contrary, 
the salary of -a railway servant is^payable^ at the head-quarters, ' I . , ; > ' 
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where he principally resides :and works for gain^ and nofc at the 
place of the office of the disbursing officer* There is no ruling of 
the Bombay High Court on the point under consideration. The 
facts in Ban^o Jairam y. Ballcrishna Vithal and in Barlati 
Oharan v. Fanehamnd^^'^ were different* In these cases the judg- 
ment-debtor and disbursing officer resided beyond the local 
Jurisdiction of the Court* The Calcutta ease of Abdul Gafuv y. 
W. /. is almost on all fours with the case under 

consideration. I say almost because the prohibitory order in 
that case was served through the Small Cause Courts Calcutta, 
within whose jurisdiction the disbursing officer resided. The 
ruling in this case is against the opinion expressed by me. 
The principle of the ruling is that the salary becomes due 
to the servant, month by month, at the place where the 
disbursing officer has his office i^vile page 716 idem). With 
all due deference to their Lordships I am humbly of opinion 
that the salary becomes payable at the place where the servant 
resides and works for gain. The disbursing officer may hold his 
office at any place according to the convenience of the Railway 
administration. The servant is not required to go to the office of 
the disbursing officer to receive his pay, but the disbursing officer 
through his deputy goes to the place where the salary is payable. 
Having regard to this recent Calcutta decision I entertain, doubt 
as regards the correctness of my opinion. The question is of 
general importance and of frequent occurrence in this Court. 
The decree under execution is a decree passed by me as a Small 
Cause Court Judge and is final. I therefore think it necessary 
to refer, under section 617, Civil Procedure Code, the above 
mentioned point to the Honourable High Court for its decision. 

J. i?* Ghmjmre (amietis curm) for the plaintiff, 

¥• Bhajekar {amicus curm) for the defendant. 

Chandavarkar, J, Following the decision in Aid%4 Oaf%t v* 
/FI J. Albyn the question referred mustj we think, be answered 

in, the negative. , "" , . 

. Amwer amriinglyw 

,, - '■ a) a8S7llja Bom. 44. ( 2 ) (1884) 6 Alh 24S*, > ' , ’ 
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BefomMn Jmiice CMndamrhxr and Mr, Justice Jacob* 


ISfAExiYAH BIN BABAJT (oEiG-mAE' Defenbaot 7), Appellant,- i).. '190S* 

NATELAJI DURGAJI MABWADI and othess (obxginal Plaintiee, kfeptemh & r 2 l 
Beeendai^ts 1-~6 and 8—10), Eespondents/^ 


EAJAEAM BIN HAMDEV, deceased pending Second Appeal, by his wido.w:'>' 
SOISTEBAI {OKiQiNAL Defendant 2), Appellant, v. ISTATHAJI DUBlMJ!' " 

.^ND OTHEBS (ORIGINAL PLAINTIFF AND DEFENDANTS 1 AND 3—10), P-ESPOND* 
ENTS.f 


IPrior purchaser or incumbrancer — Priority not a right hut an equitp-^ 
Clreumsfances of each case — Partition suit — Account of past transactions — 
'Deaih of a coparcener pending appeal ly him — Representation bp the 
coparcener s loidow in and for purposes of appeal. 


, Tho principle laid down in Pandurang r. BhasharO) and TJdaram v. 
has settled the law gOFerning decrees for partition. Prior purchasers or in- 
cumbrancers are. as fa,r as possible, entitled to prioritj but not as a matter of 
right. It is only an equity, and the question how and where the equity should 
be invoked in aid of a party must depend upon equitable considerations which, 
again, must depend on the circumstances of each case. 

In a partition suit no coparcener has any right to an account of past 
transactions. 

A coparcener (who claimed the whole of the property in suit but who was only 
allowed a share iji that property by the Lower Courts) having died pending 
second appeal him, his widow was allowed to represent him in and for 
the purposes of the second appeal notwithstanding "the application ^of the 
coparceners of the deceased that they were entitled to his share. 


Second appeals from the decision of R, Knight, District Judge 
of SaUra, modifying t|ie decree of N* V. Samant^ Subordinate 
Judge of Eahimatpur. 

Suit by a purchaser from an undivided coparcener in a joint 
Hindu family to recover by partition the share of his vendor in 
^ the family property with mesne profits. 

' ' \ The facts material for the purpose of this report were- as 
> follows 'I— 

yOae Jay ram had two sons, Parshur^ and Sitaram.' Parshu- 
. ram tad a son, ,Nathaji,- who left two sons, Dattu and Dnyanm 
^ifearam. died leaving behind him 'three sons,'Vaghappa, Narayaa 


i*:v ’■ 



■ 
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and Naiiidev, Vaghappa had three sons, Anant, Nara and Sakha- 
ram* Narayan left no issue.. Namclev having died childless, his 
widow, Eadhabai, adopted a son, Rajaram. Narn died leaving a 
minor son, Jagu, Rajaram died a minor on the 24th October, 1901/ 
leaving him surviving his mother, Radhabai, and widow, Sonnbai. 
Eadhabai died the next day, that is, on the 25th October, 1901, 
The family %vas joint. Sitaram’s two sons, Vaghappa and 
Narayan, owing to vicious habits, squandered away a considerable 
portion of the moveable property belonging to the family and 
alienated some immoveable property by executing mortgage and 
sale-deeds to their creditors, Sitaram, therefore, bequeathed the 
family property to his third son, Namdev, under a will. 

In the year 1894, one Nathaji Durgaji, a creditor and vendee 
of Vaghappa, filed a suit against Vaghappa, the other members 
of the family and the alienees of Vaghappa and Narayan, to 
reco ver possession by partition of Vaghappa^s share in the ancestral 
family property, which included, inter alki^ Survey No, 96, 
which the plaintiff claimed as purchaser from Vaghappa. 

Defendant 1, Vaghappa, stated that he was living separate from 
the family for several years, that he and his brother Narayan 
having misappropriated some portion of the joint moveable 
property, thej" were both turned out of the family hoiise by their 
fathex’, Sitaram, who gave all the property to Namdev under a will, 

, Defendant 2, Rajaram, the adopted son of Namdev deceased, 
answered, mter alia^ that after Vaghappa and Narayan began to 
live separate from the family, his grandfather, Sitaram, gave all 
the property in dispute, which was his self-acquisition, to his 
adoptive father, Namdev, by a will ; that the sale-deed of Survey 
No. 96, on which the plaintiif relied, was collusive, unauthorized 
and without consideration j that defendant 1 having misappro- 
priated property exceeding the value of his share, he was no 
more entitled to a further share in the residue of the property ; 
that defendant 1 never had the vahirM of the property in 
dispute, and that as he was turned out of the house for his bad 
character a long time ago, the claim was time-barred. 

Defendants 8 and 4, Dattu and Dnyanu, sons of Nathaji,;- 
contended that the plaintiffs sale-deed was colourable and invalid ; 
that while they were minors, Sitaram, the father of defendants 
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'l and 2 , being tbc manager of the family,, out of selfishness gave' 
to his sons, defendants I and 2, moveable property worth about 
seventy or seventy-five thousand rupees and that the same 
should be brought into hotch-pot as' they had a half share in it. 

Defendant 5, Ramchandra Budharam Marwadi, stated that 
under darkhast No. 471 of 1892 he bought the new western 
house in dispute as the property of defendant 1 ; that he had sold 
one-half of his right therein to the plaintiff, and that the other 
half, which still vested in him, should be allotted to him. 

Defendant 6, Kiratmal Manmal Marwadi (deceased by his 
assignees Velaji Nemchand and Manaji Khubchand) answered 
that the house near Kdsar Ghavdi was sold in execution of a 
decree against defendant 1 and his son Anant and was purchased 
by one Nathaji Krishnaji, who sold his luglits thci-ein to him. 
Therefore the house should be given to him. 

Defendant 7, Narayan bin Babaji, contended that the eastern 
house, which was in his possession, was sold by defendant 1 with 
the permission of the Court to one Bidoba, who ultimately sold 
it to him. He contended, therefore, that the property in his 
possession was not liable to partition. 

Defendant 8, Balkrishna Ramchandra, replied that he was 
Narayan^s mortgagee with possession of a moiety of Revision 
Survey No. 29 in suit, the principal amount being Rs. 400 ; that 
Eb. 198 were due by Narayan to him as a personal loan, and that 
for both the said transactions defendant 1 had passed to him 
two mortgage bonds which had not been paid. 

Defendants 9 and 10, Naru and Sakharaui, sons of Vaghappa, 
contended that plaiiitiff^s sale-deed was collusive and invalid, 
being passed without consideration ; that the property in dispute 
being ancestral, they and their brother Anant (who was notr a 
party to the suit) had shares in it which their father, defendant 
;no authority to convey-; that- defendant 1 was addicted to ' 
vice and the plaintiff and some of the defendants taking advantage 
of ,tWt circumstance deceived him and obtained 'documents 
from him fraudulently ; that the sale^deed of defendant 7 was 
without ;,copaideratioii ,ancl- that ’defendant I had been divided 
from, the othor memhers of .|h0 family fe.ibe' last eight or ■; 
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Tbe Subordinate Judge found that tlie property in suit was 
tbe ancestral property of defendants and 9 and 10 ^nd that 
defendants 2^ 3 and 4 had each a one-fourth share in it;, while 
defendants 9 and 10 had together a one-fourth share ; that 
defendant 1 did sell his whole right in Survey No. 96 to the 
plaintiff and that the said transaction was bond-fide and that the 
plaintiff had become entitled to a fourth share of the land ; that 
the claim was not time-barred ; that Sitaram’s will, relied on by 
defendant 2, was proved, but it was invalid and did not pass any 
property to defendant 2 inasmuch as the property was joint 
ancestral property which Sitaram had no right to will away; 
that the western house in suit was sold at auction and that the 
entire interest of defendant i therein was purchased by defendant 
5 who had a right to get a fourth share in it ; that defendant 5 
had sold a moiety of his interest in the said western house to the 
plaintiff, who was^, therefore, entitled to get an eightli share in it ; 
that the eastern house was sold by defendant 1 to Bidoba, who 
conveyed it to defendant 7 ; defendant 7 therefore got one-fourth 
share of defendant 1 in the said house as agexiiist the other 
coparceners and an equity to get the whole, if possible, on 
partition ; that the house near Kiisar Chdvdi was sold at a Court 
sale and that the interests therein of defendant 1 and his son 
Anant were purchased by Nathaji Krishnaji and they were 
ultimately purchased by defendant 6, who had thereby become 
entitled to a fourth share in the said house ; that the land of 
Revision Survey No. 29 was mortgaged with possession to 
defendant 7 for the total sum of Rs. 598; that the coparceners 
other than defendant 1 had a right to get their shares therein 
and that the mortgagee had an equity to retain the whole land, 
if possible, against his mortgages (Exhibits 75 and 76) ; that 
defendant 1 took away ornaments worth about Rs. 5,500 from 
the joint family and that the shares of defendants 9 and 10 
were liable for their father’^s debts. 

On the above findings the Subordinate Judge passed a decree 
in the following terms : — 

therefore, order tliat the whole property deserihed in the plaint he divided 
into tour shares and tln^ tha plai tiff be given hip? share as piajed for by him 
^ In the property described ly him to partioa a Jy In thsputB in this case, If'- 
that is found ‘possible on valuing the property and giving the seveial ’ 
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ants their shares in the order o£ the dates, of their piircliases as under* 
Defendants 3 and 4 are eiiiitied each to receive a one-fonrth share in the whole 
property, so also defendant 2, Eajaram, is entitled to a one-fourth share in the 
whole property, excepting the one-twelfth share of deceased h^arayan in the 
land of Eevision Survey hTo. 29, which has survived to him and which is 
subject to the mortgage charge of Exhibit 74 of defendant 8. As to the one- 
sixth share of deceased Karayan in this land of Revision Survey No. 29 which 
has survived equally to defendants 1 and 2, the defendant 8 is entitled to 
retain it or its value in connection with his mortgagej.Exhibit 74. As to the 
remaining one- fourth share of defendant 1 (after excluding the one- twelfth 
share of Narayan in Revision Survey No. 29 which has survived to him) the 
same be valued and, if possible, the defendant 7 be given the whole property 
purchased by him by Exhibit 28 or its value. Then defendant 6 be given, if 
possible, his one-fourth share in the property sold by Exhibit 14 or the money 
value of the said share. Defendant 8 then be permitted to retain, if possible, 
the whole land of Revision Survey No. 29 as contained in Exhibits 75 and 76 
or the value thereof as security against his said two mortgages. That after 
this defendant 5 be givou his one-eighth share and the plaintiff his one-eighth, 
if possible, in the property sold by Exhibit 11 or the value of the said share. 
After this the plaintl:^ to get his one-fourth share of defendant 1 in the property 
contained in Exhibit 3 or the money VM iue of such share. If after this any 
surplus is at all left the defendants 9 and 10 are each entitled to get one-fourth 
share in it and the balance, if any, to be given to defendant 1. 

. The plaintiff and defendant 2 having preferred two separate 
appeals, the District Judge found that the will set up by defend- 
ant 2 was inoperative^ that defendant 1 was entitled to a 
share in the property which the will professed to devise, that 
defendants 2, 3 and 4 were each entitled to a fourth share in 
the family property, and that defendant 1 and his sons defend- 
ants 9 and iO were together entitled to a fourth share. The 
Judge, however, modified the decree in the following way: — 

The decretal order now becomes a matter of simplicity. The alienor in each 
instance (excepting that of one of the mortgagees, Narayan’s) is Yaghappa 5 and 
he could alienate no more than his own interest. It must, therefore, be 
directed that partition of the property be effected and that one-fourth in each ' ' 
of the properties be allotted to defendant 3 and one-fourth to defendant 4 ; " 

that one-fourth in each property, except Survey No. 29, be allotted to defend- 
mt'2) ' ^ ' / ■' ' , , ■ , ' , 

that ona-fourth of the '^new western'^ house be allotted to plaintiff and 
defendant 5 in equal shares ; one-fourth of the house ‘'near Kdsar Chdvdi to 
defendant 6, one-fourth of the new eastern house and of Survey No. 96 to 
;the plaintiff ; these ohe^fourths irepresenting Taghappa^s interoBt in each ;af ; the > 
properties j vi r,., ‘ 
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' , that til©, remaining half 'o£ Survey Ho. 39 (ie,, the half remaining after 
defendants 8 and 4 haye each taken one-foiirth) he equally divided between 
defendants 2 and h subject to these liens, the mortgage created by Harayan 
over one-sixth of this half, and subsequent to it, the mortgage created by 
Yaghappa over his own One-fourtb, the mortgagee defendant 8 being entitled 
to retain the whole half until the satisfaction of bis mortgages ; 

and that plaintiff do recover mesne profits as claimed in the plaint, 

The Subordinate Judge’s decree is thus modified. Defendant 2’s appeal k 
dismissed with costs. Plaintiff’s appeal is allowed to the extent indicated. But 
I see no reason to place his appellate costs on defendant 2. 

Defendant 7 and defendant 2 preferred cross second appeals 
Nos* 581 and 582 of 1900, respectively. Pending the second 
appeals defendant 2 having died, his widow, Sonubai, on the one 
hand and Yaghappa's sons Anant, Narn, defendant 9, deceased 
by his minor son Jagu, and Sakharam, defendant 10, on the 
other, applied that they should be brought on the record of 
second appeal No. 582 of 1900 as the representatives of the 
deceased appellant. The Court (Kirtikar, J.) ordered the names 
of the applicants to be brought on the record as the representa- 
tives of the deceased and the question of their right to represent 
the deceased to be determined at the hearing of the second 
appeal. 

Baihs (with D. A. Khare) for the appellant (defendant 7) 
in appeal No. 581 and ‘respondent 9 in second appeal No. 582. 

Betl%r (with /. JB. QJiarpure) for respondent 1 (plaintiff) in 
appeal No. 581 and appellant in appeal No. 582 : — We contend 
that the principle laid down in Uclaram v. governs 

the cascj. The rights of the different alienees should be deter- 
mined with reference to the date of the partition and not with 
reference to the dates of the several transactions. Our con« 
tention is fortified by the observations in Gurlingapa v. 
Nmidapa^^'^i see also Aiyyagari y* AiyyagarPK In determining 
the equity regard must be had to the legal position of parties. 
The vendor Vaghappa had, as a member of the Joint family, 
a. vested right in every part of the family property. Therefore 
when he sold or mortgaged his shai^e of the whole property, the 
transferee pi fade got such interest as Vaghappa purported 

'V'-'tlcb U Bom 0 Hi a. E. (A. €• J.) 76. P) (3S96) 21 Bom, 797* ‘V 
' , ; 002} 25 Mad* 690. ' 
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to alienate, tlioiigh not exactly determined by metes and bounds* 
:We submit that the .proper way in determining equities as 
between, several purchasers is to, give, them in each property;? 
which, is the subject-matter of their -respective transactions, that 
share to which their vendor was entitled. 

8. B. BakJile for respondent 10 (defendant 8) in second appeal 

K. BandeJcar for Sonubai, widow of Rajaram, appellant 
(defendants) in second appeal No. 582: — Rajaram having died 
after the filing of the second appeal, his widow, Sonubai, is. 
entitled as his legal representative to represent him in appeal : 
Btdbharaya Mtidali v. Manika Vaghappa squandered 

away a large portion of the immoveable property and ornaments 
worth Rs. 5,500. An account should be taken of the property 
misappropriated by him and it should be assigned to his share* 

Gangaram J3. Rele for Vaghappa’s sons Anant and respond- 
ents 2 and 3 (defendants 9 and 10) in second appeal No. 582 ; — ' 
There is a concurrent finding of both the Lower Courts that the 
property in suit was joint family property and that Rajaram 
alone was not entitled to it. It is a finding of fact. Though 
there was a decx'oe for partition, Rajaram was not satisfied with 
it and he preferred an appeal and a second appeal. Pending the 
second appeal he died. The decree for partition was therefore 

Judiee and had not become final. The decree had not effected 
severance of Rajaram’s share which consequently lapsed to his 
surviving coparceners. His widow, Sonubai, is, therefore, not 
entitled to succeed to his share. We are his undivided copai^cen- 
ors and, as such, entitled to inherit his share. Sonubai as Hindu 
widow in an undivided family is only entitled to maintenance. 
She therefore cannot represent her deceased husband. Our- 
names should be brought on the record as appellants in the 
appeal in lieu of the deceased Rajaram* and his share should be 
distributed amongst us ; Sakkaram Makadev y. Sari 

' ' Ohatoavaek^b, J, i -The District Judge; lias ' modified the , 
decree of the Subordinate Judge, , without : due regard to the 
priuciplejaid doyrn.in the d^^^ this 'Court in JPandurang 

P) (1806) laMadvSA ' " V'" (2)' (1881) 6 Som, lJ3. 

' ^ .' V r"" '' ' ”V ' I , ' . ' . . ' . . ‘ • 
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V. and Vdamm v, lianu<^\ That principle has been 

reeosnised in other eases and must be now taken to be the 

settled law governing decrees for partition. But Mr, Setlur, 
appearing for the plaintiff before us, contends that though, it is 
true, the District Judge has not paid sufficient regard to that 
principle, the Subordinate Judge^s decree went further than its 
strict limits, as laid down in the decisions of this Court, warranted. 
The Subordinate Judge^s decree has been no doubt so framed as 
to give^ as far as possible, a sort of priority to some of tbe defend- 
ants over the plaintiff in the application of the principle referred 
to; and that is what Mr, Setlur objects to. Mr, Setlur is correct 
so far in his learned argument that none of the defendants, as 
prior purchasers or incumbrancers, can claim the application of 
the principle laid down in the cases cited as a matter of right. 
It is not a right but only an equity, and the question how and 
where the equity should be invoked in aid of a party must depend 
on equitable considerations which, again, must depend on the 
cmcumstances of each case. The Subordinate Judge must in the 
present case be taken to have considered that such circumstances 
existed. The next point urged before us is as to Es, 5,500 alleged 
to have been misappropriated by Vaghappa (defendant .1) ; 
but we cannot allow it ; as, if we allowed it, we should be acting 
contrary to the principle of law that in a partition suit no co- 
parcener has anj^ right to an account of past transactions. 

The last point is as to the right claimed by the widow of 
Eajaram to the share allotted to her husband who died pending 
the appeal to this Court. Mr. Rele, appearing for respondents 2 
and 3, contends upon the authority of Sakharam v. Sari that 
his clients are entitled to that share. We have allowed Eajaram^s 
widow to represent him in, and for the purposes of this appeal, 
but it is not necessary, under. ':the circumstances of this case, to 
decide whether she can claim his share. That is a point which 
can be tried by a separate suit : Sitaram v. Ganpat 

We therefore reverse the decree of the District Judge and 
restore that of the Subordinate Judge. The appellants in second 
appeal No* 582 of 1900 (represented by Mr. Dandekar) should 
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pay the eoste of the respondents in that appeal. As to the other 
appeal^ costs in this and the Lower Appellate Court should come 
out of the estate^ separate sets of costs 'being allowed to the defend- 
ant alien, ees and the plaintiff. 

Beeree 


Hakayak^ 

JlIK 

Bahaji 

^ Nathaji 
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Before Sir L, II. Jerlins^ JT.O.LE.^ Chief Justice, and Mr. Justice Astm^ 

OHITDASAMA SIJILSANCIJI JALAM34]\^^ and awoyheb (oEmiM 3^903/ 
PiAiisiTiFFS), AppELiim’s, «?. PAETAPSAA^G IvSENGARJI and others SeptemUr 
(original Defendants), Respondents.* 

CiviUTQcedure Code f Act XIV of 1882), section BO— Gujarat Tahihdars' Act 
(Bom* Act VI of 1888), section 121) ---Sepresentative order— Fartition 
suit — Knovm co-shavers ’■ — All persons interested, jparties. 

It is a general rule that all persons interested ought to be made parties to a 
suit, howsoever luiineroiis they may be, so that the Court may be enabled to do 
eoniplete justice by deciding upon and settling* the rights of all persons 
interested and that the orders of the Court may be safely executed by those who 
are compelled to obey them and future litigations may bxo prevented. This rnlOa ' . 

no doubt, yields to the exigencies of particular cases and there are well 
established qualifications to it, such as the power of the Court under se< 5 tioTi J-10 
of the Civil Procedure Code (Act XIF of 1S82) to make a representative order. 

The phrase in section 12 of t ho Gujarat MuMar s' A.ct 

(Bom. Act VI of 1 883) covers all persons who are known to Iiave an interest in 
the property and is not limited to those co-sharers who, c-o names are i^ecorded 
under the Act-' 


Second Appeal No. 480 of 1900, 

(1) Section 13 of the Gujarat TalukdArs^ Act (Bom. Act VI of 1888). 

13. (1) The Talukddri Ssttlement-OiHcer, or other officer aforesaid, on receiving an 
application for partition, shall, if the application be not open to objection on the face 
of it^ publish a notideation of the same in the office of the M4:nlatdar of tho tdluka and " 
at some conspicuous place in thi vi'lagO in which the estate to which the application 
■''rclites is situate or in each of the villages' comprised in, the 'said estate, as the case 

■'maybe.' , " '-y ^ ’ ' y 

' ' '{$) ' ,lje shall also serve a notice on each of the known co*sharei*s who has not joined 
in tho_ application, requiring any of them who objects to the partition to appear 
before him to state 'Ms objection either in person 'or by a duly authorized agent, on a 
day to be specified in the, 'notice; not less than thirty' or more than sixty days 'from the . : 
date on wMch • - ' 'A rllf 
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A person, wlio ouglit to be, but is not, a party toaproceo^ingisiiot ordinarily 
“boxind by any decree or order passed tberem. 


Secoin^b appeal from the decision o£ Lalsliankar IJmiashankar, 
jx' Additional First Class Subordinate Judge of Ahmedabad with 
Appellate Powers, confirming the decree of V, M, Mehta^ 
Subordinate Judge of Dhandhuka. 

Suit for declarations and an injunction. 

One Pachanji, a Ohudasama Garasia, was the owner of 
TAlukd^ri estates in the villages of Kharad and Salasar in the 
Ahmedabad District, He had two sons, Bawaji the elder and 
Sarnatsang the younger. In the year 1 889 three sharers in the 
branch of Bawaji and one sharer in the branch of Sarnatsang 
having brought a suit, No. 1 of 1889, for partition of the joint 
TAlukdari lands in the said villages against the sharers in the 
branch of Sarnatsang in the Court of the Tdlukdari Settlement 
Officer, it was held that according to the family custom relied on 
by the plaintiffs, the sharers in Bawaji’s branch were entitled to 
one share and a half and those in Samatsang^s branch to one share. 
Thereafter the descendants in Samatsang^s branch brought a suit, 

No. 2 of 1893, in the Court of the Talukdari Settlement Officer 
and obtained a decree for -division in two equal shares. The 
proceedings came up in second appeal to the High Court, where 
also it was held that the rights of the two branches were equal. 

In the year 1897 the plaintiffs Chuclasama Sursingji and 
Ohudasama Umedsangji, sons of Ohudasama Jalamsangji, a 
representative of Bawaji’s branch, brought the present suit against 
their father (defendant 1), paternal uncle (defendant 2) and all 
the other members of the family (in all fiifty-two defendants) 
for a declaration that they being descendants of the elder branch, 
wgre entitled, according to the custom obtaining among the 
Ohuilasama Garasias, to one share and a half, and those of the 
younger branch, to one share in the joint TAlukd&i lands and that 
the decree in suit No. 2 of 1893 obtained by defendants 18—62 
against defendants 17 was wrong' and not binding upon/them ' 
inasmuch as they, though necessary parties, were not Joined 
''"therein and that the defendants colluded together and did not, 

'' . adduce proper evidence. The plaintiffs further prayed^ for ah’ 

'■ ' injunction restraining the defendants' from executing >ihe'' said 
, decree.,. ^ r V". 
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Defeiidaiifcs 2, 5-— 7j 10, 12, 18, 15 and 17 admitted the 
plaintiffs^ allegations and claim. 

Defendants 3^ 4, 8, 9, 11, 14 and 16 admitted the plaintiffs* claim 
and stated that they were not parties to suit No. 2 of 1893, that 
the said decree was fraudulently obtained and they were not 
bound by it. 

Defendants 18, 26, 32 and 38 contended that defendants 1 , 2, 
5—7, 10, 12, 13, 15, 17, 18, 22, 24, 26, 29, S2, 84, 88, 41, 43, 45, 
49 and 51 had shares in the land in dispute and their shares had 
been determined in suit No. 2 of 1893; that the rest of the 
defendants had no shares because their fathers were alive ; that 
plaintifiV father, defendant 1, was a party to the said suit, the 
decree in which was ultimately confirmed by the High Court in 
second appeal No. 596 of 1896 ; that the present suit was, 
therefore, re^ judicata ; that theplaintiffV father and other defend- 
ants in that suit had taken a leading part in defending it, thus 
the allegation in the plaint that the defendants colluded together 
and did not adduce proper evidence was not true; that the 
plaintiffs lived jointly with their father, therefore they were 
not necessary parties to that suit ; that there was no such custom 
in the family of the parties as was alleged in the plaint ; that 
decree No, 1 of 1889 was collusively obtained by some of the 
sharers only, therefore the plaintiffs cannot take any advantage 
of it ; that the said decree had been set aside by the T4.1ukd^ri 
Settlement 'Officer and by the High Court ; and that the plaintiffs 
were not entitled to the shares as alleged in the plaint, and that 
the plaintiffs had no right to have the execution of decree 
No. 2 of 1893 stopped. 

The defence of defendants 22, 24, 29, 34, 37, 41, 48, 45, 49 
and 51 was the same as that of defendants 18, 26, 32 and 38.^ 
i;; Defendants 19, 20, 21,, 23, 25, 27, 28, 80, 31, 33^ 35, 36, 3% 
40, 42, 44, 46, 47, 48, 50 and 52 contended that their fathers 
wore alive, therefore they were wrongly joined as defendants. ; 

The Subordinate Judge found that the plaintiffs could not, 
during the lifetime of their father, claim a share in the lands 
In dispute ; that the suit was res juMeata ; that the decree in suit 
No. 2 of 1893 was not improperly . obtained and was binding on 
^ the plaintiffs 4 thal;'the' claim was time-barred 5 'that the defendants 
whose fathers wer^ /alive- were' wrongly;;impleaded in the suit;' 
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that the decree in suit No. 1 of 1S89 was; impliedly cancelled by 
the decree ill suit No. .2 of ISOS ; that; the rights of the two 
branches of the family were equal and /that the plain tiis were 
not entitled to any relief. / Hej therefore-, dismissed the suit. 

On appeal by the plaintifih the Lower Appellate Court com 
^■::fiFmed the decree. . After the decision in appeal,plaintifls^.,fath:eiv:- 
;/■; defendant 1,. died. 

/ :/^The plaintiflh'pieferr^^^ a second appeal, ■ ,■ /, -: r. 

Brausoib (with 8, Rao) appeared for the appellants 
(plaintiflPs) : — We were not parties to the partition suit of 1893 
and so the decision in that suit is not binding on ns. The first 
Court has, in connection with certain documents, observed that 
if those documents had been before the Court in the suit of 1893, 
the decision in that suit would have been in accordance with our 
claim for a larger share. We -were eo-sharers with oiir father 
and, therefore, we were necessary parties to that suit. 

Next we contend that our father died after the appeal in the 
Lower Court was decided. The state of circumstances, therefore, 
is now altered. Admitting that the suit was not maintainable 
during the lifetime of our father, still as he is now dead, the 
case should now be decided according to the law at present 
apj>iieable to the circumstances of the case : Mmtomji w Sheik 
Piirsli oinTiidasS^^ 


# ijC 




Edo Balidchii' V* /. Kirlikar (Government Pleader) appeared 
for respondents 19, 22, 25, 37, 38, 41-^45 and 47«--50 The , 

plaintiffs were not necessary parties to our suit of 1893. Their ( 

father, who was then alive, sufficiently represented them in that 
suit. He was a defendant and actively conducted the defence. 

In^that suit the plaintitFs^ father and uncle produced all the 

eivdence which the plaintiffs have now brought forward. They ■ ' ■ -•/ 

even came up to the High Court in second appeal and also 

presented a petition of review. The plaintiffs were quite aware ‘ ‘ i, 

of those proceedings, and if they thought that they were necessary,, , ;V:; 'i', fi'' 

parties, they ought to have made an application to that effect. ' ' > 

' At that time they were not co-sharers^’ within the meaning, ' ’'// '-/r'.ilV' * 
of section 12 (2) of the Gujarat Talukd4rs^ Act as their names •’//''://*:*'' ; 

..were not enfcere.d in the register kept under that Act.-‘- 'C'i\ '% 




> Cl) U Bom. me 3' Bom. L. B. 227, ‘ 
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The suit is not iiiaiiitainablo iiiasmueli as it was filed duiiBg 
the lifetime of the plaintiffs^ father who was joint with his 
brother and other coparceners : Jpciji Marhar v, IlamekandraJ^^ 

MamdaU K Desai appeared for respondents 29, 33^ 34^ 3S and 
40-™-42. 

Jenkins, Ch The property in suit is a Tdliikddri estate 
and the purpose of this litigation is to obtain a final decree of a 
Court of coiapeteiit jurisdiction declaring the plaintiffs to be 
entitled to certain shares in that estate so as to lay the founda- 
tion for proceedings under Part III of tlie Gujarat Talukdars^ 
..Act, 1888. 

In 18S9 an application was made for partition of the estate 
and a decree passed. This decree, howc^au'*, was afterwards set 
aside as the proper parties had not been brought in^ and in 
accordance with the order of the Tiilukd^ri Settlement Officer 
fresh proceedings were commenced which ultimately resulted in a 
partition. 

The present plaintiffs were not parties to those proceedings, 
and it is for that reason they bring the present suit. 

Both Courts, hou’ever, have held that the suit is barred, (a) 
because in the lifetime of tlie plaintiffs' father it is not maintain 
able, and {h) !)ecaiise the plaintiffs were represented in the former 
proceedings by their father and are therefore bound. The first 
of these grounds is based on the Pull Bencli decision in Apaji v. 
Bam-ehandraS'^^^ That decision is binding on us, but even assuming 
for the sake of argiuiieiit that during the father’s lifetime it 
governed this case, that no longer is so now that the father is 
dead, for tlioiigli the death occurred after the decree in the Lower 
Appellate Court, we can decide the case on the basis of conditions 
as they now exist .* Bicsiomji v. Sheik PurskotamdasS^'^ 

The only point, therefore, for our consideration is whether the , 
’plaintiffs are, barred by the former proceedings. 4', ^ ^ 

- It is a, general rule that all persons intm"ested' ought ;to 'be'’" 
‘ made parties to a suit, however numerous they may be, sp that 
the Court may be _ enabled to ,dp: complete dustiee by deciding 
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iipoE and settling the rights of all persons interested^ and that 


the orders of the Court may be safely executed by those who are 
eompelled to obey them and future litigations may be prevented 
(Mitford on Pleading, p. 190). 

It is in obedience to this rule that in partition suits all known 
co-sharers must be before the Court : see PalmladA Singh v« 
3!nssamut ; Kali Kanta Surma v. Gouri Prasad 

SuV7na Bccrdenri^^K 

This rule no doubt yields to the exigencies of particular cases, 
and there are well established qualifications of it. Among them^ 
as appropriate here, we may refer to the power of the Court 
under section 30 of the Civil Procedure Code to make a represent- 
ative order. 

What we have to consider in this case is how far this rule 
governs proceedings under the Talukdari Act, and what conse- 
quences follow on a departure from it. 

Now the Act has a specific provision on this point, for section 
12 provides as follows 

(1) . The Talukdilri Settlement- Officer, or other officer aforesaid, on receiving 
an application for partition, shill, if the application be not open to objection on 
tbe face of it, publish a notification of the same in the office of the Mamlatdir of 
the Taluka and at some conspicuous place in the village in which the estate to 
which the aiDpiication relates is situate or in each of the villages comprised in the 
said estate, as the case may be. 

(2) * He shall also serve a notice on each of the known co -sharers who has not 
Joined in the application, requiring any of them who objects to the partition to 
appear before him to state his objection either in parson or by a duly authorized 
agent, on a day to be specified in the notice not less than thirty or more than 
sixty days from the date on which such notice is issued . 


This section is (in our opinion) a recognition of the general 
rule to which we have alluded ; for it appears to us that the 
phrase known co-sharers covers all who are known to have an 
interest in the property and is not limited to those co-sharers 
whose names are recorded under the Act, as has been contended 
by the Government Pleader : this last contention is not in accord- 
ance with the plain and accepted meaning of the words, nor can 
find any sujSieient reason in the Act, or elsewhere, for reading ^ 
these 'words with the limitation suggested ; on the other bandit 


mn 


; (1) (1869) 32 W.Bicavv Bifid 2,^6 . (2) (1890) 17 Cal. 
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■■appeats ''.to. ■ be ■. ^an 'elemeEt 'in- ; favoar ■. of; ' adopting the mataml 
meaning of the words that -it leads to', a. result in accord with tlio 
policy of the general rule of practice that prevails in Courts of 

It is not suggested that the plaintiffs in this ease arc not 
eo-sharers in the sense we have here ascribed to the word, or that 
they were not known, or that they have stood by so as to be now 
estopped, and therefore we must now consider what is the legal 
consequence of their not having been served with notice j for 
admittedly they have not been served. 

Here again we have as a guide the general rule of the ordinary 
Civil Courts tliat a person, who ought to be, but is not, a party 
to a proceeding is not ordinarily bound by any decree or order 
passed therein. So here we think the plaintiffs are not bound by 
the proceedings before the Talukd^ri Settlement OfBcer. 

For these reasons we think the decree of the Lower Appellate 
Courfc should be reversed and the case remanded for trial on the 
merits. Costs will abide the result. 

Decree reversed, Gase remanded^ 
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APPELLATE CIVIL, 


Before Sir L, H, Jenhins^ Chief Justice} Mr^ Justice O/iandavarhar 

and Mr, Justice Jacob, 


BABAJIRAO GAMBHIBSma (original Defendant), i 
LAXMANDAS GTJBAJ BAGHUNATHBAS (original 
' ':''Ees3?gndbnt.«^ ■ , ■ ' 


1903. : 
September 20, 


Limitation Act (XF of 1877)} schedtile IT} article 47 — Civil Brocediire Code 
{Act XIV of 1882)} section IS, explanation II— Math — Manager — Fr)s- 
■ sessorp suit in Mclmlatddr*s Court in a personal ami private capacity — 
Subsequent civil suit in a representative capacity — Limitation, 

, The defendant took the house in dispute on lease from one Eaghunatlidas 
who was the managerof a certain math., After the death of Baghunathdas 
his disciple, the present plaintiff, hrought^a possessory suit in the MdmlatdiPs 
Court against the defendant, and' the Mamlatddr on the 6th May, 1889, dismissed 
the suit’ 'Oh 'ithe ^ ground that hy,' not;" producing a sticcessioii certificate the 
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plaintiff lia^ failed fco estaHisli liis title as lieir to Raglmnatlidas, Sab* 
seqxientty tlie plaintiff, describing Mmsell: as Ibe manager oi the math, brought 
the present suit on the 7th February, 1900, to recover possession of the house 
and rent or damages for rise and occupation. It was contended that the suit was 
timo'barred under article 47, schedule II, of the Limitation Act (XY of. IS77), 
it being not brought within three yeans from the date of the Mamlatdfir*^ 
."order:,— , . 

Meldj that the suit was not time-harred under article 47? schedule II, of tho 
Limitation Act (XY of 1877), because the first suit in the Mamlatdar’s Cotirt 
was brouglit by tho plaintiff in his personal an 1 private capacity, while the 
second suit was brought by him as manager and on btlialf of the math, 

In connection with the property of a math there are two distinct classes of 
suits ; those in wdiich the manager seeks to enforce his private and personal 
rights and those in which he seeks to vindicate the rights of the math. 

A math like an idol is, in Hindu Law, a judicial persona capable of 
acquiring? holding and vindicating legal rights through the medium of some 
human agency. When the property is vested in the math, then litigation in 
respect of it has ordinarily to be conducted by, and in the name of, the manager, 
not because the legal property is vested in the manager, but because it is the 
established practice that the suit should be brought in that form. But a 
person in whose name tho suit is thus brought has in relation to that suit a 
distinct capacity : he is therein a stranger to himself in his personal and private 
capacity in a Court of law. 


An order in a Mamlatddr's suit does not give rise to the bar to which 


explanation II "of section 13 of the Civil Procedure Code (Act XIV of 1882) 
relates. 


Second appeal from the decision of B, 0. Kennedy, District 
Judge of ShoMpnr^ reversing the decree of T, E. Eotval^ Sub- 
ordinate Judge of Pandharpur* 

Suit to recover possession of a house and rent. 

One Eaghunathdas, who was the head and manager of the 
math called TehetisKoti Dev at Pandharpur, let out the house 
in dispute to the defendant at the annual rent of rupees twelve. 
The lease was renewed from year to year and the defendant 
continued in possession of the house as a tenant. After the death, 
of Eaghiinathdas, his disciple, the present plaintiff, brought a 
possessory suit against the defendant in the Court of the 
,v, jiimlatdfCr of Pandharpur. In that suit the defendant 'denied , 
iihhe .plaintiff's right to recover pos>sessionj and alleged that one 
•■Bankat-was entitled fco the house. The MdmlatcMr dismissed ■ . 


the suit on the ,6th, May? ' 1889^ holding that as the plaintiff did, 
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was tlie heir of Ragliunathdas^ when there was a rival claiiimnt 
to the property left by Eaghunafchdas^ the ■ plain tii^:Wa^s not 
person who could come within- the first issue iinder;-sectio!i;.'l.§^:' 
■clause--. the Mamlatddrs’ Act (Bom. Act III of 1876)^ and 

therefore he ha,d no right to bring the suit. ' 'Siibseqiientlyj on 
the SOrdi November, 1893-,: the plaintiff served the defendant with 
„ a notice requiring -.him to vacate -the house. and give up possession, 
and on Iiis failure to do so' the plaintiff brought the .present suit,-, 
to recover posse-ssioii of the house and rupees thirty-six. nil accoiiiit' 
of three years’ rent. The suit was filed on the 27tli February, : 
1900. 

The defendant answered, infer cilla^ that the plaintiff was not the 
head and manager of the math of Tehetis Koti Dev ; that Ronkat 
was.'^tlie heir of R.aghuiiathdas and owner of the math ; that-- the 
:-;plaiiitiff' had 110 right to bring -the suit, and that the .suit was.; 
;':timed>axn^^^^ .Mamlatdar having in the possessory-, 

suit passed an, order adverse to the plaintiff on the 6tb. May, 
18S9, ' ; 

The Subordinate Judge found that the claim was time-barred 
under article 47, schedule II, of the Limitation Act (X,V of 1877), 
oii-aceoutit of the proceedin-gs in the Mamlatdar’s Court in 18S3, 
and dismissed the suit. On appeal bjj' the plaintiff the Judge 
(E. A'l. Pratt) held that article 47 of the Limitation, Act was not 
applicable inasmuch as the decision of the Mi^.inlatd4r was 
against the plaintiff personally/’ while in the present suit he 
sued ^'in a representative capacity as manager of a mathd’ The : 
Judge, therefore, reversed the decree and remanded the suit for ; 
trial on the merits. 

On the .remand the Subordinate Judge dis,niissed the suit on 
the following ground 


The Appellate Court; has held the suit not tiiae-b^rrel uador arficio 47 of the 
Limitfition Act, aad has sent the suit f'>r trial on merits* I should kwe held 
myself concluded by the Appellate Court’s finding had not the plaintiif in Iiis 
examination on remand aJmitted that ** I had brouglit suit (possessor}- one, 
’Exhibit, No. 12), as a representative of math not in iny ‘private capacity or right. 
'I had brought the possessory - suit as a' representative and manager of niatli,*’ 


The 'leases; were for math purposes/’; ; ‘/The Ix0its6^,in dispute was acquired by 

,’prodeces$o,rA0f.,,.l^g.huna-thdas ^hr^^‘ta'% Ia:., ! 5A ,#'17! vIliKif, TvTn, 9,:^^ rlA«o;>MKo«i 


y.;!ThDUgH the -jease ' (Exhibit .No. 2:^) describes 

was ' 







E.l.XMAljri)AS« 



218 


THE INDIAN LAW EEPORTS. L^OL. XXVllI. 


1903. 

Bi-BMliUO: 





»|>pro|>riat©d to matli.” “ Suit, Exhibit- No. 12, was on Exhibit No. 32 of 8th 
I)e:*embei% 1887. Leases, - Exhibits . Nost' ,20, 22, 23, 21-, 26, 27, 31, 21 and 25 
describe lessor as " Baghunathdas Guru Manobardas Boa Bairagi Math 
Mahadvar.’ All leases are taken by Baghiinatbdas in one and the same titio 
{nz», as manager of math and not in his xorivate capacity). The passages quoted 
abo'^^e are from plaintllf’s deposition when examined as a witness for the 
defendant and cross-examined for the plaintiff himself. Piaiotiff did not recall 
in liis cross-examination that his capacity in exhibit No. 12 and in present 
suit was the same. He does not say they were different in the two suits* I 
am under an impression that I am to decide the case on remand to mo in the 
light of the whole evidence on record formerly and newly roeordecl. Both 
plaintiff’ and defendant take the same j)osidoii that the property in suit has all 
along been the property of the math, and not that of Eaghunathdas as a private 
individual. Plaintiff does nob say in his examination that ho was led to 
misanderstand his position. He never thought for a moment that he had any 
capacity as to this property except that of the manager of math and disciple of 
Baghnnathdas and, as such, entitled to the property. No reason appeals on 
record as to what may possibly have led plaintiff to mistake his position. 
None was suggested to me in argument. The interpretation the plaintiff puts 
on the leases and on his own conduct is that he filled one and the same capacity 
a"! a'ong, viz*, thvit he was manager of the math in all the legal proceedings 
(Exh'bits Nos. 12 and 1). On this ground I hold the suit barred under article 
47 of the L'm tatbii Act. Mr. Keskar (plamtilFs 

pleader) does not say I have no power to go into the quc.stion of limitation on 
remand. 

On appeal by the plaintiff the Judge being of opinion thatneither 
the Subordinate Judge nor he himself had power to reopen the 
question of limitation which was determined before tlie suit was 
remanded; held that the proceedings in the Ah^mlatdar’s Court in 
1889 did not bar the present suit. He, therefore, reversed the 
decree and ordered plaintiff to recover from the defendant 
possession of the house with rupees thirty-six as damages. 

The defendant preferred a second appeal which wm at first 
heard by Jenkins, C. J., and Jacob, J., but after the arguments 
were finished^ it was again argued before a Bench composed of 
Jenkins, 0. J., and Chandavarkar and Jacob, JJ. 

8. 8. Fatlmr, for the appellant (defendant) t — The plaintiff took 
no steps to get the order of the Alamlatdar dismissing his suit 
,,set aside within three years from its date* The . present suit is 
^.therefore barred undexy article 47, schedule II, of the^X^imitatioB'' ; 
'Act,' and' section 81 of the Mdmlatd4^s^ Act, '' ■ 
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[Ci-ixiNBAVAKKAEj, J*,— Has the plaintiff based liis present suit 

The plaint did not allege any speeifie lease* The plaintiff 
relied on general title and sued to recover possession as owner. 
We wei*e sued as the tenant of Eaghunathdas and the plaintiff 
alleged that he was the heir of Eaghunathdas. After the remand 
by the Judge the plaintiff was examined as a witness and he 
stated in his deposition that he brought the present suit in the 
same capacity in whicli he had brought the suit in the Mdmlat- 
ddr^s Court. On the strength of the plaintiff s deposition after the 
remand^ the Subordinate Judge dismissed the suit as time-barred 
under article 47, schedule II, of the Limitation Act. 

[Ghanbavarkak, J.— Under what section did the Mamlatd^r 
dismiss the suit ?] 

The JtMmlatdar dismissed the suit under section 15 (b) of the 
Mamlatdars^ Act. He was of opinion that we did not hold the 
pi’operty under the plaintiff hut under Eaghunathdas who was 
not represented by the plaintiff. The M^mlatdar^ therefore, held 
that the plaintiff could not sue without a succession certificate. 

[Jenkins, 0. J. — The plaintiff in the present suit sought to 
recover the property for the math. Was there anything in the 
MamlatdaUs order which was adverse to the math ?] 

Though there was nothing in the Alamlatddr^s order which 
was adverse to the math, still we submit that the plaintiff could not 
then sue to recover the property for himself but for the math. 
Even the present suit was brought by the plaintiff as the heir of 
Eaghunathdas; that being so, article 47, schedule JI, of the 
Limitation Act applies. 

< 1 , ■ ♦ 1 , ‘ ’''i 

" ' [Jenkins, 0. J. — The M4mlafcdai’’s order could not atfect the 

,:tiitie,,o£ ...the math,] . , . .11' 

The order was directed against the plaintiff who claimed as 
Ithe disciple of Eaghunathdas, that is, it was directed against the 
person who alleged that he was tt^e representative of the man- 

hger;af . ''“'lif" 

; We, further conteild that ,thte . plaintiff had no right to sue at v 
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liad Blade an application to be joined as a partjs but bis applica- 
:j4ioB''vwaS' rejected by the first Court. . 

[Jeis'KInb, C. J,“The" first Court field that the plaintiff was the 
.v,/maiiager 'of • tfie'^ math.] , ^ ■ 

But the Judge iu appeal did not quite accept that finding. 
;;vl¥h.at the Judge said, was that the plaintifi^s position w^as.'sn 
ciently valid to enable him to recove)’ the math property from a 
mere trespasser lils^e the defendant. 

It was not necessary for the Mainiatddr to adjudicate on the 
question of right* Even when a suit is dismissed by the 
M«i.mlatcMr for non-appearance or for lack of proof, then also in 
such cases a suit to set aside the Mamlatdd^r^s order must be 
brought within three years under article 7^ schedule II, of the 
Limitation Act : PuriiBhotkim v. G/iatargir Jogeudra Kishore 
I?oj/ v* Brojendra Kishore Chmlo Ganesh v.Fisknn 

mecessary that the Mdojlatd^rfe: 
decision should be an adjudication on the title of the person 
suing in order that it should be a bar to a subsequent suit after 
three years. 

The plaintiff sued in the Mdmlaid4r%,:CqprSJ 
under a right with respect to which a succession certificate w’-as 
necessary. But he has now sued in a capacity which has nothing 
to do ivith such a certificate. The two causes of action are 
distiueh] 

We submit that in considering the application of article 47^ 
schedule II, of the Limitation Act^ it is not necessary to refer 
to the nature of the causes of action. The article is general and 
it makes no distinction in the causes of action. A suit most 
be^ brought within three years from the date of the IVMmlatd&'s 
order whatever may be the basis for the order* 

W. iff Samarihj for the respondent (plaintiff) *— We had 
brought the suit in the M4mlatd4r^s Court as the heir of 
'JRaghuoathdas* We claimed the property as owjier^ and the . 
'defendant set lip a rival claimant* The Maiiihtd^r, therefore^ 


(2) (189® 23 CaL 73L 
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held that we we^^e not entitled to get relief without the proclnctioii 
of -a succession certificate. The order of tlie-M^mLitdar was not 
an order relating to the possession of the property. The order 
was that we had no right to sue. It left the property nn- 
toncheci 

[Chandavarkak, J. But that order confirmed the defend- 
ant's possession.] 

We submit that it did not confirm the defendant’s possession 
with respect to the math. The order affected the plaintiff 
personally, but not the math : Janahai v. Jppaijnp’'^ Rajatam v, 
Gannh llarip^'^ Ramchandm v. Nj.rsinIiacharj/aS‘^^ The Mam- 
latd^r^s order was not in form or substance adverse to the math. 

Tafkar/m m^\j, — In our written statement we did not admit 
the plaintiffs title as manager of the math. Though our title 
had not become ripe by adverse possession when the suit was 
brought; it has become so now. 

JenkinS; C. J, : — The plaintiff sues to recover possession of a 
house, and rent; or damages for use and occupation, describing 
himself as the manager of the math of Tehetis Koti Deva of 
Pandharpur. The defendant (among other things) pleads that 
the suit is time-barred on the ground that the plaintiff is bound 
by an order of the 6th of May, 1889, respecting the possession of 
the property made under the Bombay Ms^inlatdaiV Courts Act. 
This plea is embodied in the first issue, raised at the hearing of 
this suit, which is in these terms: — ^'Is the suit time-barred on 
account of the proceedings of the M^lmlatddr in 1883 On the 
Srd of July, 1901, the Subordinate Judge of Paiidharpur, finding 
on that issue in the affirmative, dismissed the suit. On appeaf to ' 
the District Court this decree was reversed on the ground, that 
this suit, as framed, was not barred by article 47 'of the 
Limitation Act i and the reason for that decision was that in the 
.opinion ,of' Mr. Pratt, ’’the’ 'District,' Judge, '’the suit, in the- 
MarnlatcliPs Court was brought: by, the plaintiff* personally, while ' 

' ’’ d) (I'898) p. J, p. m ^ ^ ' ' ' ; ' (2)(1895) 31 Bom. 91, 
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Li’S present suit was brought by him in a representative capacity^ 
as manager of the math. On remand the Subordinate Judge 
again decided that the suit was baiTed by article 47^ holding 
on the strength of a statement made before him by the plaintiff;* 
that the MamlatddPs suit had been brought by him^ not in his 
personal capacity^ but as a representative of the math, and again 
he dismissed the plaintiffs suit. 

On appeal Mr. Kennedy, the District Judge, reversed the 
Subordinate Court’s decree, holding that both he and the Subordin- 
ate Judge were bound by the determination of this point by his 
predecessor Mr. Pratt. He accordingly awarded the plaintiff pos- 
session of the house with Rs. 36 by way of damages. 

The defendant has now appealed to this Court, and his first 
ground of appeal is that the Lower Court erred in holding that 
the suit was not barred under article 47 of the Limitation Act. 
The material facts are that the defendant took the house on 
lease from one Raghunathdas (who was the head and manager of 
the math) for one year from the Sfch of December, 1887. Some 
time between then and 1SS9 Raghnnath died ; and thereupon the 
present plaintiff brought a suit in the Court of the MdmlattMrj, 
under section 15, clause 1, of the M^inlatd^rs^ Act when the 
issues appropriate to such a suit were raised. The suit proceeded 
upon the basis that the house originally belonged to Raghunath- 
das Gruru Manchardas of Pandharpur and in the plaint it was 
alleged : — At Kshetra Pandharpur, in the central part of the 
city, near the temple of Shri Kai Bhairav, in Mahadvar, there is 
a house (and) tenement belonging to my Khasgat {i.e. private) 
ownership. . . The room of 5 khans and the other room of 3 
(khans) and 1 stone built khan, making in all 9 khans, and the 
roof of the bungalow over the Malvad, as enclosed within the 
four boundaries described above (that is to say) the khans and 
the building together with the passage as described above were 
in the vahivat (use and enjoyment) of my guru Raghunathdas 
Bava and the same has been in my vahivat as owner, since the 
time of Ms death. The same were given (to the defendant) on 
rent^, for one year ; the ,gaid period having expired, possession' 

, (thereof may );be awarded to me7* , 
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Prom the judgment it. appears to' haye ' been ; iindisputc -tliat 
the defendant held the house on lease from Saghiiiiath : and that 
the iea:se had determined ; at the same time it is manifest that 
the rights of the endowment were not even discussed. 

The case was decided on the single point that by not producing 
a certificate tlie plaintiff had failed to establish his keirskip to 
Raghunath ; and this reference to the Jiecessity for a certificate 
makes it further clear that the scope of the enquiry was limited 
to tlie private rights of Luxinaadas and did not purport to touch 
the rights of the math as represented by Idni : Snmant Itajah 
Yarlagadda v. MaJcerla SricUvammaS^^ On the other hand it is 
clear that in this suit the plaintiff sues as manager of the math. 
Now in connection with the property of a math, we have two 
distinct classes of suits; those in which the manager seeks to 
enforce his private and personal rights, and those in which lie 
seeks to vindicate the rights of the math. These two classes of 
suits are illustrated by Guauasamhanda Pandara v. Vein 
Panel ar am on the one hand^ and Dattagiri v. Patiairaga ou 

the other ; and (in my opinion) the rights of the math cannot 
ordinarily be prejudiced by the result of a suit or the former 
class, that is to say, by one in which the private and personal 
rights of the maiiager alone are in question. This becomes clear 
when the legal conception of an endowment is borne in mind, 
A math, like an idol, m in Hindu Law a judicial persona capable 
of acquiring, holding and vindicating legal rights, though of 
necessity it can only act in relation to those rights through the 
medium of some human agency. When the property is vested 
in the math, then litigation in respect of it has ordinarily to be 
conducted by, and in the name of, the manager, not because the 
legal property is in the manager, but because it is the establisted 
practice that the suit would be brought in that form (see 
liaiarmee Sfdhessmree Behia rPMotleooramth Acliarjo'^'^) ; Juggo- 
ilmnba Bouee v. Puddontone^ ; Rupa Jagslid v, limhnaji 

Y* BakhwAram^^^\ emA KmuU v# 
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r" Ben^.L. B.'31S at p, 330. 
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loos. 


, 'LaXMANDAS. 


II 


name a suit is thus brought has m relatum 
to that .suit a distiuct capacity : he is therein a stranger to hunselt 
in iiis personal and private capacity in a Court ot law. 

The principles which goveea^^ cognate doctrine of estoppe 
throw a light on this aspect oO the case, ot which we may usefully 
take advantage. In the DiiaUu of Kingston’s case d> R was said 
“ Ib must be observed that a verdict against a man .suing m one 
capacity will nob estop him when he sues in anuther distinct 
capacity, and, in fact is a, different person.” ^ So in Mettm y. 
Brovm where the plaintiff was an aduuni.strator suing in 
ejectment it was .said But in the view we take of it, the 
plaintiff in that case must be considered as a stranger ; and 
therefore the rule as to estoppel does not apply, for whether a 

party sues in another’s right, or sues in a different right, he is, 

for the purposes of estoppel, to be deemed a strangei . 

There is yet another illustration of the prominence given to 
distinction of capacity, to which I would refer : it is that fur nished 
by the case of Leggott v. (?. A. Mg. Co One Leggott had 
died as the result of an accident he met with at a station of the 
defendant Railway Company. After his death his widow as 
administratrix c£ his personal estate, for the benefit of herself and 
the deceased’s children, sued the Company under Lord Campbell’s 
Act. A verdict was taken by consent and judgment was signed , 
ao-ainst the defendant for £o00 and coats which were piiid. 
l^en Leggett’s widow as administratrix brought another action 
ao-ainst the Company for injury to the dsceased’.s personal estate 
occasioned by the expenses incurred as a result of the accident. 
On demurrer the questiou arose how far either party was 
estopped by the former action, and it was held there was no 
estoppel. The position is thus summarized by Mellor, J. “ This 
being the state of things, the executor being the mere machine, 
and this being the form of machinery provided, by which an action 
can be maintained, the interest of the executor is in maintaining 
an action strictly within the limits of Lord Campbell’s Act, and 
the question arises, can an admission on the record made where 
^ the right of the executor to bring the action is expressly so limited, 

I '• '' ' . ■ ' : ' ' (15 g gm. L* 0. (llti Bdn.);7Sl at p. 789. (1363) 33 L. L Bx. 138 p. W2. 
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be sefc up in aaofelier action brought by the executor generally in 
respect of the assets and estates of the deceased^ so that in that 
action the defendants, who have submitted in the former action^ 
are to be precluded from denying the facts alleged in the second 
action ? I think that there is no estoppel under those circum- 
stances ; although the machinery nominally is the same^ the entire 
object and effect of the action is totally different^ and any admis- 
sion made by the oxecufcor, if it were on his side or her side^ would 
not bo available in a subsequent action which was brought in 
respect of the general assets of the deceased/^(i> 

Quaiuj ill the same case said It is generally put in the books 
that the plaiatitf must not be only the same person^ but he must 
be suing in the same right/’ 

To return to the facts of this case it 1 will be seen that this suit, 
brought for the recovery on behalf of the math of its property^ 
has properly been so brought in the name of Laxmandas, not 
because the legal title is with him, but because he is the manager 
of the math, and so its appropriate representative for the purpose 
of ail}?- litigation necessary to enforce the rights of the math. 

Can it be then that the rights of the math must be denied 
to it in the suit, because in a Mamlatddr’s suit it was held that 
Laxmandas had not proved his own private and personal right 
to possession ? Sorely not. The rights of the math did not 
come into question in the former suit, the math was not so much 
as named by the Mamlatdar, and we would (in my opinion) be 
giving the Mamlatdar’s order an effect never contemplated, and 
of which it is not reasonably susceptible, were we to hold that 
by it the mafch is now bound, or that by reason of it a suit in the 
name of Laxmandas cannot be brought to enforce the math’s 
rights. Much has been made of the fact that in this suit Lax- 
inandas has stated he brought the former suit as manager of the 
math ; but I fail to see how this statement can liave any decisive 
effect. ,: It may be that this is the plaintiff’s view, but it is our 
function as a Court, not his as a witness^ to determine the true 
scope of;’; the ,M4mlatdar’s order doctrine of estoppel can 
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.The whole question resolves itself into this ; in 
' Jjaxmanclas was held not to have estahlished private and personal 
^ownership in himself, ^ 

suit he is' merely the' appointed, machinery .whereby '.' 
: '.the lights of the math to .possessio.ii are being enforced^ and. no.: 
order has been made respecting that possession. Apart, tliereforoj 
from the question whether it can be said, that the plaintiff was 
bound by any order resj)ectmg possession it is apparent that. the. 
two positions are essentially distiiict . and in no way inter- 
dependent. I need hardly point out that an order in a Miimlat- 
dfir's suit does not give rise to the bar to which explanation II 
of section 13^ Civil Procedure Code^, relates. 

The considerations which I have applied to article 47 would be 
equally applicable to section 21 of tlie Mainlatdiirs' Act, 

' It has been suggested that the case should go back for determin- 
ation of the question whether Tjaxnianclas is the manager -of 
the math, but in our opinion that point lias been suffieiently 
determined for the purposes of this suit by the Lower Courts. 

For these reasons I think the decree should be confirmed with 
costs, and as my colleagues agree in this conclusion that will be 
the decree of the Court, 


O-HANDAYAUKin and Jacob, JJ.—We concur, 
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’ ' , ' • Medieions prosecution — PaHner and firm — Liahility of fmn for torts Of one 
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A roalicioiis proseeutkui bv tlie managing paitncr of a Hrui<Iocs not reader tlie 
otlier members of tlic firm liable in damages, tinless it is sliovirn that ilte firm 
TOs in some way or other concerned in the prosecution and had instigatocl it. 

Whore a person prefers an indictment containing sereral charges, whereof for 
some there is, and for others there is not, probable cause, lio'bc'comes liable for 
preferring that indictmont without reasonable and probable cause* 

V. followed. 

Mere circumstances of suspicion cannot bo relied on as evldenco of reasonable 
and probable cause as & defence to an action for malicious prosecution. 

Bussl V. Gibhoyis^^'> follov/ed. 

A prosecution commences when a coinrdamt is made. It is not necessary, in 
order to maintain an action for malicious prosecution, tlmt tlie charge was 
acted upon by the Magistrate: it is enough if the charge was m ado to the 
Magistrate with a view of inducing him to entertain it. 
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decision of A. G, Bhave^ First Glass Snbordin- 
ate Judge at Sholapur. . ' 

Suit for damages for malicious prosecution. 

Plaintiff was ill the employ of defendants 2—G, as an Engineer 
and Manager of the Ahmedbhai Hahibbhai Ginning and Pressing 
Factory at Bdgalkot from November, 1894, to the 31st March^ 1898, 
Defendant 2 was the managing partner of the firm consisting 
of defendants 2”G; and be managed the factory at Bagalkot. 

Plaintiff did not pull on well with defendant 2 ; and so after a 
long correspondence with bis employers^ he resigned his post on 
the 31st March, 1898. The defendants 2 to 6, thereu2)on appointed 
defendant 1 on the 13th April, 1898, to look after the management 
of the factory : and he continued to work under the directions 
of defendant 2, the managing partner. 

The plainti&‘ on resigning his post came to Bombay and as he 
was not able to recover arrears of pay from defendants 2—6^ he 
filed a suit against them to recover the arrears, in theOourfeof 
Small Causes at Bombay* On the 4th Jiine^ 1898^ a decree for 
f'kEs. 576 was passed in bis, faVour*^ A-rp:'' p 

^Meanwhile;, defendant 1 acting under instructions from defend*-^ 
ant 2,. filed; on the 26th December, 1898, a complaint in the First 
■ '"Class Magistrate's Court at Bagalkot. The burden of the coin- 
plaint, wns that, the plaintiff had' falsely entered on the debit side 
. ' pfHbe faetbry,'’,^^^ 10 under date the lltb 
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signary or nut coals^ and tfxat'Es. ,:5S :, 
out of the total amount of Rs, 168 shown as having been spent in 
purchasing fuel were not really so spent, and that both these 
sums had been fraudulently misappropriated by the plaintifl: to 
his own use. He was also charged with having removed from 
Bagalkot to Bombay, with fraudulent intention of misappropriat- 
ing, valves, a quantity of cotton, account books and other papers 
belonging to his masters. The plaintiff was called upon to 
answer these charges ; and the First Class Magistrate after invest- 
igation found that the facts and circumstances admitted or prov- 
ed did not establish any criminal intention on the part of the 
plaintiff to misappropriate the disputed items, and he thought 
that at the most the wrongs complained of might bo civilly actioii- 
able« He strongly suspected that the charge in respect of the 
valves was a trumped up one and that an attempt was made to 
support it by false and fabricated evidence. He therefore dis- 
charged the plaintiff under section 253 of the Code of Criminal 
Procedure (Act V of 1898), on the 3rd April, 1899. 

The plaintiff then caused a warrant to be issued for the arrest 
of defendant 2, in execution of the decree which he (plaintiff) 
obtained in the Court of Small Causes at Bombay. 

On the 25th November, 1899, defendant 1 again, at the instance 
of defendant 2, lodged a second complaint before another Magis- 
trate, charging the plaintiff with criminal misappropriation in 
respect of five other items. This complaint was, on the 12t]i 
February, 1900, summarily dismissed by the Magistrate under 
section 203 of the Code of Criminal Procedure (Act V of 1898). 

The plaintiff thereupon filed a suit against defendants 2 — 6 
for damages on account of the two malicious prosecutions. 

The Subordinate Judge found that so far as the first com- 
plaint was concerned, the plaintiff was not able to prove want of 
reasonable and probable cause as regards the first two counts j but 
the charge made against the plaintiff in respect of the valves was 
wholly groundless and was trumped up maliciously with the view 
of avenging the plaintiff'^s conduct in having resigned the service 
against the will of his emi^loyers and successively sued them for 
arrears of pay ; and the accusations made against the plaintiff* ‘ 
in respect of the account, books, to, and the cotton were also 
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unfoiiiidecl; and the defendants had no reasonable and probable 
cause to prefer the charge of ciiminal /misappropriation or breach'; 
of trust 131 respect of either of them/^ As to the second com-* 
plaint^ the Siibordinato Judge was of opinion that of the charges 
brought one was not proved to have been without reasonable and 
probable cause ; but that as regards the other respecting the re- 
- maining four items, the complaint was preferred ■ in , a reckless: 
and vindictive spirit. The Subordinate Judge therefore passed 
a decree in favour of the plaintiff and against all the defendants. 

The defendants appealed to the High Court. 

D« J, KJiare, for appellants (defendants 2 to 6) : — We"contend 
that the Subordinate Judge erred in passing a decree against us. 
The plaintiff may have shown at the most want of reasonable 
and probable cause for the malicious prosecution, but he has not 
shown any malice in us^ which is an essential ingredient to sup- 
port an action for malicious prosecution. Looking at the case 
as one of principal and agent, here the agent (defendant 1) may 
have been actuated by malice ; but this fact alone is not sufBcient 
to render the principal (defendants 2 to 6) liable, unless it is 
proved that the principal also is actuated by malice. See Ball 
Venhaia Krishia ^^^ ; Ahrath Vj JYorth Eastern Raihoay Compan^^^'^^ 

N. i¥. Scimafth^ for appellant No. 3 (defendant 3) : — ^We are 
joined in this suit simply because we are partners. There is 
no allegation much less proof of any malice on our part. It is a 
well established doctrine that where one partner maliciously 
prosecutes a person, such person has no cause of action against the 
other partners unless such partners are privy to the action. See 
ArbucMe v. Ta^lor^^^ i and Lindley on Partnership, pj). 149, 150. 

the respondent (plaintiff) .‘—We contend , 
the appellants are all liable, for .the malicious prosecution ,;,v 
:instituted":;■:by^;^their agent' ■ (defendant; J).ut./:the;instanca. .■■of:;: their"^ 
managing partner since even corporations are held liable for 
malicious prosecution^ by their agents. ; See Addison on Torts^ 

iiliSiliSSSSiSSI® 


■ 




AnmoBiiAi: 
‘ Fbamji 



m INDIAN .LAW EEPORTS. [VOL, XXVIIL 

We next contend that the charges preferred against us in the 
r:;:ip 0 ;::Cam are such that, an action ior malicious.' prosecution; 

will lie* It, is not necessary that ' the .charge should have, been 
T.taken down., in -writing and; acted, upon ' by the .Magistrate,. ...I.t:: 
..: -,miist.be' shown that it was made .to the, .Magistrate, with a. view-.., 
to induce him to entertain it as a charge ox felony. See Glarlco 
V* PoBian^'^'^ and Quartz Hill Gold llimng Co. v. Ei/re' * And 
what amounts to a false charge has been considered in lUhrof 
AU V. The EmpreseG '^ ; Empress v, Salih and Eamasanii 

V* Queen- Empress^^'^* 

Again the wnlful torts of a partner render even his co-partners 
liable for it. See Ilumlpi v. Johi Hoiislon GoS^\ 

The question whether the want of reasonable and probable 
cause is established is one for the Courts to decide* It is a sort 
of negative proof and very slight evidence is necessary ; see 
Colton V. tfames^'^K 

Lastly;, where some charges are made before a Magistrate^ for 
some of which there is, while for others there is not; a reasonable 
and probable cause an action for malicious prosecution will lie : 
Meed v. Taylor^K 

Chanbayaekae, J. ;~The Subordinate Judge has held defend- 
ants 2 to 6 liable in this action for malicious prosecution solely 
on the ground that they are partners in the Bagalkot Press and 
Ginning Factory in which the plaintiff was employed by theni as 
Engineer and Manager, and that the prosecutions ^vere institut- 
ed by defendant 1 on behalf of their firm, being clothed with a 
power-of-attorney to do so/' All that appears, however, upon 
the evidence is, and indeed the plaintiff admitS; that so far as 
defendants 8 to 6 are concerned, they had no hand in the prose- 
cution, directly or indirectly, and that it was instituted by 
..de.fenclant. 1 with: the permission of defendant 2. .This .latter...'..- 
defendant was no doubt the managing partner, but the evidence 
clearly establishes that there was some inisunderstanding between 
'Miijt and his partners, and that these partners were rather inclined : 

W flB8l)6 0al»S82., ^ ’ 'S) {1SX2) 4 Tatm* OiC,,]?. 61?. ,, ' 
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to support the plaintiff while' defendant'' No 
to him* The mere,, fact ■ that' ■ defendant . No.* '.I' .in instituting 
the prosecution described himself as the agent' of,: the ' partner^ 
ship^ acting in the matter of the, criminal complaint against the 
plaintiff on behalf of the firm, not sufficient to render the firm 
or all t]ie partners liable in damages to the plaintiff. Thei*e 
must be evidence to show that the firm was in some way or 
other concerned in the prosecution and had instigated it. 
There is no such evidence in the case j and we cannot hold 
defendants ?j to 6 liable merely because defendant 2, who 
directed defeiidant No. 1 to prosecute the plaintiff^ was’ the ' 
managing partner. The prosecution is not shown to have been 
within the scope of defendant 2^s authority. 

The case as to defendant No. 2 stands upon a diflerent footing. 
He authorised the prosecution and the evidence proves that 
all that was done in the matter of the two criminal complaints 
against the plaintifi" was done by defendant 1 in consultation 
with him. In the first complaint;, which was dodged on the 
26tli December, 1898, there were three charges and the Subordin- 
o,te Judge has found that whereas as to two of them, the plaintiff 
has not been able to prove want of reasonable and probable 
cause, the third of these was distinctly a trumped up charge^ 
supported by fabricated evidence. This third charge in the first 
complaint related to certain valves, vdiicli the plaintiff was 
alleged in the complaint to have removed to Bombay and misap- 
propriated. The valves, however, were found buried underground 
in the small garden before the bungalow occupied by defendant 1 
who WO.S the complainant, and one slide valve was found in the 
compound of his bungalow. As to the second complaint, it related 
to five items alleged to have been misappropriated by the plaintiff. 
The Subordinate Judge finds that one of these five charges is not 
proved to have been without reasonable and probable cause ; but 
he holds that in respect of the remaining four items, the com- 
' plaint' w'as 'preferred in a reckless- and vindictive spirit. ' 

Defendant No. 2 cannot 'escape,- 'from liability,, on the ground 
that^, some of tlie charges have ■ not. been proved to have been 
'without' reasonable and,'- probable', cause. In Meed v. Tayhr 
Mansfield^ 0, tT.,_ .said The question is, whether, if .a man pre-». 
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1903* fers an indictment' containing several charges^' whereof lor 'sSdiiie; 
v^there/iSy ' and for others 'there is not|. probable cause, ' ihis'^does:': 
.mot ., support .'a, •count, for preferring that indictment without 
:,;probable .cause, I am of opinion, that it . does : see also.. 

The question^ therefore^ which we have to consider is whether 
defendant No. 2 is proved to have acted without reasonable 
and probable cause and maliciously in authorising defendant 
No. 1 to prosecute the plaintifl. It is urged for him before us that, 
firstly, defendant No. 2 merely acted on information supplied to 
him by defendant No. 1, and that 2nd]y, the plaintiffs conduct 
was such as to give reasonable ground to defendant No. 2 for 
believing that he was not acting honestly. As to the first of 
these two arguments, it is to he remarked that though it is true 
that defendant No. 2 acted on information supplied to him by 
defendant No. 1, as is shown hy the letters received by defendant 
No. 2 from defendant No. 1 annexed to Ex. 258^ those letters also 
show that defendant 2 must have known that defendant No. 1 
was trying to get up false charges with the object of annoying 
the plaintiff becau>se he had filed a suit for arrears of pay against 
the firm of defendants 2 to 6. The Subordinate Judge -has 
discussed the evidence on this subject at length and it is not 
necessary for us to discuss it here, as wo agree with him. The 
Subordinate Judge^s finding is not onlj^ borne out by the evidence 
to which he has referred in his judgment but also by one of the 
letters (Ex. ?|?) to which lie has not referred but which v/as writ- 
ten by defendant No. 1 to defendant No. 2. This letter was dated 
the 26th May, 1898, whereas the first complaint against the 
plaintiff was lodged on the 26th December, 1898. In the letter 
in •question, defendant 1 wrote to defendant 2, asking the latter 
to give a notice to the plaintiff to hand over certain property 
of the factory or else that he would be prosecuted eriminally, 
and then defendant 2 asked defendant 1 if possible send me this 
.. . information from a different party that he the plaintiff), is 

on^the point of going away somewhere else and then it will he 

; ■ PP;; ^ casetoshowlhatdefenclantNo.Bsent the false information in the': 
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manner suggested by defendant 1 in this letter ;all tliat appears is 
that a notice was given by 'defendant 2 to 'the'., plaintiff as:'snggest- 
ed ill the letter. But the letter proves that' defendant Mo. 2 Irnew 
that defendant 1 was trying to 'get. up a criminal/charge against 
the plaintiff by means of concocted evidence and in fact asked 
defendant No. 2 to create evidence to enable him to proceed 
against the plaintiff* in a Oriminal Court. If defendant No* 2^ 
with this knowledge^ sanctioned the plaintiff's prosecution^ which 
lias been loiiiid to have been baseless and without reasonable and 
probable cause as to some of the charges, it follows that he did 
not act bomjjJlcU in the matter. The test as to ^ reasonable and 
probal)]G cause *’ is whether the circumstances warranted a dis- 
Greet man in instituting and following up the proceedings'^^ (KBlly 

it reasonable and probable 
'Imuseior aiay ; d 'Was.- if -so to the maker of 'the,; 

charge?^’: The llon^hle 6r. Gajpaihi Eau v. Nardng Bau 
Gam^^K Judging by these tests, defendant 2's liability is clear and 
the Subordinate Judge rightly passed a decree against him. The 
plaintiff, it was urged, had given grounds for suspicion to defend- 
ant No. 2 by the fact that he had withheld the books of account of 
the factory ; but mere circumstances of suspicion, as wms held in 
EuBSt V. Oihl)0nB'^\ cannot be relied on as evidence of reasonable 
and probable cause as a defence to an action for malicious prose- 
cution. In that case, as Pollock, 0. B., pointed out, "'Hhere were 
certain circumstances which might have led the defendant to 
make inquiries about tlie plaintiff^ but they amount to nothing 
like reasonable or probable cause.''^ In the present case, as has 
been very properly found by the Subordinate Judge, the plaint- 
iff* has from the beginning admitted that he -was in possession of 
the account books but persistently refused to hand them over to 
the defendants until the account beWeen them was adjusted and 
arrears of pay due to him .were paid. 'He had even given an' 
under baking in writing to the defendant 2 to pay whatever 
amoimt .might be found due; from Mm, after examination and 
adjustment of 'the accounts/^ ,Purther,.the second defendant 
'piigl;it to' have known, ^ and the . evidence shows that he knew, 
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tliafc the dispute with the plaintiff arose in the first place l3eeaiise 
of defendant 2\s differences with his partners^ and in the second 
place because tlie plaintiff had resigned when his situation 
had become an impossible one and his pay for several months had 
been withheld by defendant 2, the managing partner^ wdtboiit 
giving- any reason for withholding it. He also knew that defend- 
ant 1,5 who had been sent as the plaintiff^s successor in the manage- 
ment of the factory^ -was asking him (defendant 2) to create 
evidence to show that the plaintiff intended to run away. Defend- 
ant 2 made no inquiries of the plaintiff or of others but sanctioned 
the prosecution of the plaintiff after the latter had sued him and 
his partners in the Small Causes Court at Bombay for the arrears 
of his pay. The first complaint failed, the Magistrate having dis- 
ehai’ged tlie plaintiff, remarking that as to some of the charges 
against the plaintiff- they created, if at all, a civil liabilit}?-, and 
that as to one of the charges, it was trumped up With all this 
■ knowledge, and when the plaintiff sought to execute the decree 
he had obtained in the Small Cause Court, the 2nd defendant 
authorised defendant 1 to file a second complaint against the 
plaintiff], which was dismissed summarily. We must, therefore, 
hold that the prosecutions were both malicious and without reason- 
able and probable cause. It was contended as to this complaint 
that as it had been dismissed summarily, no action for malicious, 
prosecution could lie in respect of it. But the authorities referred 
to by the Subordinate Judge in his judgment show that a prose- 
cution commences when a complaint is rnado^'^ (Imperatris v. 
LakBhman Sahharam''^'^ ) and that it is not necessary, in order to 
maintain an action for malicious prosecution, that the charge was 
acted upon by the Magistrate. It is enough if the charge was 
made to the Magistrate with a view of inducing him to entertain 
it (Addison on Torts, 5th Ed., p. 200), 

The daxaages awarded by the Subordinate Judge have, in our 
opinion, been correctly estimated. 

We amend the decree of the Subordinate Judge by adding the 
word.^^^.‘'^Nos, 1 and 2^^ after the words ^‘^defendants''' and reject- ; ‘j- 
lug the claim as against defendants 3 to 6. Defendant No. '2 
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Lower' (Jourfe aii'd bear "''Ms own. The- plaintiff .should pay to ■■ ' 
defendants 3 to 6 one set of tlieir„costs'iii'- the Lower Court. No ahme'j>bi£ai: 
order aS' to defendants 3 to^ costs in this 'Court, ; 

Decree ameudecL 
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APPELLATE CIVIL 


Before 3I}\ Justice Ohandamrlcar ami Mr, Jmtice Jacob* 
BAUDBHAI MUSABHAI (obigikal Opponent), Appellant, w', 
EMi^ABAI (oEiG-iNAL Applicant), Eespondent.*^' , 

LimitatiGu Act (XV of 1S7"7), sections o, M— A]) peal— Delay — Excuse — Time 
iahen ujp in prosecidiny an appeal in a wrong CourtSuJjiclsnt cause* 

In a suit for partition, the High Court on regular appeal passed a decree or 
the 28th Behrnary, 1898, E. who vv’as a party to the proceedings, applied to the 
Subordinate Judge on the 16th Eebrnary, 1901, to execute the decree. D,, who 
■was also a party to the suit, opposed the ppplication on the ground that it -was 
time-barred. On the 4th March, 1902, the Subordinate Judge held the applica- 
tion to be presented within time. D. appealed to the District Court on the 20th 
March, 1902 ; but that Court on the 2Sth Jannary, 1903, upheld the order passed 
by the Subordinate Judge. Against this decision D. preferred a second appeal 
to the High Court on the 17th April, 1903, on the ground that the District 
Court should have held that it had no jurisdiction to entertain the appeal. On 
the 23rd June, 1903, the High Court held that the District Judge had no juris- 
diction to entertain the appeal and directed him to return the appeal to 
1). for presentation to the proper Court. The appeal was accordingly returned on 
the 11th July, 1908, to D., who filed it in the High Court on the 17tli July, 1908- 
At the hearing a preliminary objection was raised that the appeal was presented 
beyond time and that the delay could not be excused : — 

Meld} that, the ai)p 0 al was presented beyond time ; and that, no suMclent 
cause for not filing the appeal before April, 1903, having been shown, the delay 
in presenting it could not be excused under section 5 of the Limitation Act (XT 
of 1877). 


1908. 

September 29. 


. Appeal from tbe decision of B. S. Joshi, First Class Sub* 

. y Ardinate. Judge at Surat. : , ■ ' . ' . ■ 

: Oue Ismail brought a suit for partition against several personsj 
of whom Daudbhai (the appellant) .was -defendant No. 8 and 
EiUnabai (the respondent) was defendant No. 5. In this litiga- 
tion a final idecree w;as passed by the. High Court (First Appeal 
, Np. 118 of 1896) on 28th Fe^^ 1898. ■ : y ■ ;; 
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' Emnaljai tlieiij on the 16'tli'Eebrnary, 1901^ applied to eseciito 
this decree in so far as it .awarded her relief. - This application 
was opposed by Baud bhai> who contended . that it '. was time- 
.'barred ; .since, Einnabai ■ having only- . been joined as a pro., fmnm-y 
respondent to the appeal in the: High Court (F', A. Eo..,118 '.ef ^ 
1S9G);, she should have applied within three years of the date oi 
the decree passed by the Subordinate Judge. 

The Subordinate Judge held Elllnabai^s application to be pre- 
sented within time^ and on the 4tli Marchp 1902^ he gTantccl the 
prayers contained in the application : and passed on the 21st 
March, 1902^ an order as to costs. 

On the SOtli March; 1902, the opponent Daudbliai appealed to 
the District Court; for though the claim in the original suit was 
over Rs, 5,000; the value of the property to which the applica- 
tion for execution related was Rs. 25 only. ■' 

On the 28tli January; 1903^ the District Judge confirmed the 
order of the Subordinate Judge and dismissed the appeal with 
costs. 

Against this decision the opponent appealed to the High Court 
on the 17 th April; 1908 (S, A. No. 219 of 1903). 

On the 23rd June; 1903; the High Court held that the District 
Judge had no jurisdiction to entertain the appeal; and clircctcd’ 
him to return the appeal to the opponent for being presented to 
the proper Court. 

The District Judge accordingly directed; on the 11 th July; 1903; 
the return of petition of appeal to the appellant. 

On the 17tli July; 1903; the present appeal was filed in tlie 
High Court. 

On the 14th August; 1903; Jacob; Jc; excused delay, ^Oiaving 
regard to section 14 of the Limitation Act, subject to respondent s 
right to object, 

When the appeal came on for hearing before Cliandavarkar 
and Jacob; JJ., the respondent’s pleader raised a preliminary ob- 
: jection that the appeal was time-barred and the delay could not ^ 
;,i3e_ excused. , 

the respondent. :-®-We,. submit that the appeal..:,'... 

.; .,.is...,boyoncl,,J.ime...,..,,.....,..Th,a,,,,app.ellanfc.......,w.as,a.:,re.spQn.dent,..,,,,m^^^^^^^ 

Court Appeab(F» A, 118 of 1890); and so h© ougdit to have 
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■ " kiio wii tliataii appeal against an 'order in 'execution proceedings lay 
to tlie High. Court and not to the District Court, He 'came to know 
that at least on the 17tli Aprih 1903> when the inemorandum of 
appeal ill S. A. No* 219 of 1903 was filed in the High Court. He 
ought to liaye then filed a first appeal from the decree of the 
Subordinate Judge instead of waiting for the disposal of the 
second appeal^ liecause the decree of the District Court having 
been passed without jurisdiction was a -nullity. 

' Section 14 of the Limitation Act (XV of 1877) -does not apply • 
to appeals, .Delay in fili,ng an appeal can be excused under section 
5 of the Act. We rely on Balaram v. Sham Siincler^^'^ ; Jag Lai 
V, liar Naram and Ramjiwan Mai v. Chanel MaU^K If 

there is a bond fide mistake^ delay can be excused. In this case 
the appellant came to know that the appeal lay direct to the High 
Court at least in April. 1903. Still he did not immediately fi.Ie 
an appeal. He ought in no event to have waited till the disposal 
of the second appeal, 

G. Ii, Farehh^ for the respondent.— There was a bond fide mis-* 
take on the part of the appellant and so the delay ought to be 
excused. We could not file a first appeal to the High Court as 
long as the decree of the District Judge was not set aside, and the . " - 
decree of the Subordinate Judge was merged in the decree of the ■ ' 
District Court, “ 

OhakdavarkaE; J, — As regards the preliminary point, we must 
allow Mr* Mehta's contention that the appeal is beyond time, 

There lias been no sufficient cause for not filing the appeal before 
April, 1903. The appeal lay direct to this Court and the appellant 
knew that at least in April, 1903. Nevertheless he filed a second ■ - ' 

appeal instead of at once appealing from the Subordinate Judges^;,,' : , * 
decree to this Court and getting the delay excused. There is no ' ' " , 

sufficient cause under sections of the Limitation Act to justify*, 
us in excusing the delay, ^ , 

,;We must; therefore^ dismiss this appeal with costs, ' . 
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J/r, J'tcsike Cliandarnrhar and Mr* J test lee Jacob. 

PUBUSHOTTAM BHASEAB FADKABNI^ (oeigih-aju , “ Tmnimm),::: 

V.: BALKBISHNA PANDTIEANa HADEABNI ai7D' otheiis : 

;':k;V'.(OEiei2CAE' OEP0Mms)/ B 

Ciml ^Procedure Code (Act MIV of ISS^J, section ^65 — 'Execution of decree 
•^^-Tartition ly Collector — Objections to the partiUon-^Coiirfs Jurisdiction 
to hear the objections. 

Where a decree is sent to the Colleofcor for execution under section 265 of the 
Civil Procedure Code (Act XIY of 1882), and the Collector contravenes the 
decretal command of the Court or otherwise acts ultra vires, his action is subject 
to the control and correction of the Court which passed the decree and sent it 
to him for execution, 

' ’ Dev Copal v, Vastidevi^) and Ganojl v, DhondiJJ> folioweeb 

‘ ' Secokb appeal from the decision of W. Baker^ Assistant Judge 
of RatMgiri^ confirming the order passed by K. N, Bliide^ Sub- 

: ordinate Judge of Vengurla. ; 

■ Balkrishiia Pandurang Nadkarni (respondent 1) brought a su,it 
(Suit No. 179 of 1892) to recover his share by partition of certain' 
lands and joint possession of his shares in other lands. ' ' A ' 

The Subordinate Judge ordered that the plaintiff should recover 
'Separate and joint possession of the shares as asked for in the 
plaint^ and ordered that the defendants should get separate 
' possession of their shares. 

> . ' 'Oh appeal^ this decree was varied by adding a direction that 
lands yielding yearly Rs# 50’ "as 'net profits shall be given to, 
defendant No. 16 out of the property coining to the shares of the 
plaintiff and defendants 12 to 15.^^ 

The application (No. 343 of 18'98) to execute this decree was 
referred by the Subordinate Judge to the Collector for making a 
partition under section 265 of the , Civil Procedure Code (Act 
-XlV.of 1882). . ■ ■ 

: The,, 'Collector effected a partition^ which was objected to by 
;homei.of :.Mie . .One, ..of : the.,... ..grounds. of .obj.ection 

AfpW No; 846 of ■ V 
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That ill violation of the decretal order defendant No. 16 has 
not been , allotted land yielding an income of Rs. 50 out of the 
land that was to go to the shares of plaintiff and defendants 12 
to 15/^ 

The Subordinate Judge dismissed the objections on the ground 
that the Court has no jurisdiction to interfere with the parti- 
tion made by the Collector : Blirinivas v. Eanmani (I, L. E* 
15 Bom. 527)/^ In dealing with the particular objection set 
out above, he remarked : The decree of the Appellate Court 
directs that lands yielding yearly Rs. 50 as net profits should 
be given to defendant No, 16 out of the property coming to 
the shares of the plaintiff and defendants 12 to 15. This direction 
has not been obeyed^ as appears from the Circle Inspeetorbs 
report accompanying Exhibit 8. But there was no help. In 
execution of the decree defendant No. 16 has not applied for 
partition of his share. So have not defendants 12 to 1^ as 
well. The direction could not, therefore, be carried out/^ 

An appeal against this order was dismissed by the Lower 
Appellate Court with the remark: is unnecessary to go 

into the merits of the case, as no appeal lies to the Civil Court 
against a partition made by the Collector under section 265, 
Civil Procedure Code. This is clearly laid down in Bhnmvas 
Eammnt v. Giirmat/i Slimiivas (I. L. R. 15 Bom. 627}/*^ 

The petitioner appealed to the High Court. 

C. A. Bele^ for the appellant (applicant) ; — The decree in this 
case was sent to the Collector for execution under section 265 of 
the Civil Procedure Code (Act XIV of 1882). The Collector 
executing a decree for partition is a ministerial officer and he is 
not to contravene the command of the Court. The Court wlijch 
made the decree has power to hear and decide objections to the 
division of the estate made hj the Collector : Dev Qopal y. 
yamde'd^^ I Ganoji v. ; Chhma Seetaij^a v. Krishnavd'^ ^ 

namma^'^ I KrkJinaji v. DamodaA^h' Therefore the Lower Courts 
were wrong in holding that they had no jurisdiction to interfere 
•! vfith the , partition . made - by the Collector* / ;The case should be 
isenfc, back for a decision on the merits.;, The; ease of Shrmmm v« 

- V ^ ,d) '( 1887 ) iokad*. 435^ ' vd;'' b;:; ■ 
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' Gimmatlh^^'^ is distinguishable'/ Tlic Collector did not' carry out': 

the directions in the decree. 

S. S.Pd&ar^ for the ■respondents No. 1 and 2 (opponents) 

Tlie ease relied npon-.by ■ the Low:er CO'iirts^ viz.^ ^SArmivas 
Guriimtlfi^ applies. The appellant did not apply for partition 
of his share. So^ the direction in the decree could not be carried 
out* 


GhanbavaukaE; J,: — The Lower Courts arenot right in suppos- 
ing that a Civil Court has no jurisdiction to hear objections in 
any case to a partition effected by a Collector in the execution 
of a decree of that Court seat to him under section 265 of the 
Civil Procedure Code. The case relied upon by the Lower 
Courts does not support that view, and other decisions of this 
Court, for instance, Dev Oopal Savant v. Vasidev Vithed Savant 
and Ganoji Utekar v. Dhondd^\ show that where a Collector has 
in pai'titioning an estate contravened the'clocretal command of the 
Court or otherwise acted ultra vires^ his action is subject to the 
control and correction of the Court which passed the decree and 
sent it to him for execution. In the present case one of the 
objections raised by the appellant before us is that whereas the 
decree directed that out of lands to bo awarded to the plaintiff 
and defendants Nos. 12 to 15 lands should be allotted to defendant 
No. 15 which can yield a net profit of Rs. 50 a year, the Collector 
has contravened that direction in the partition he has made. If 
that objection is good, that is, if there is such a direction in the 
decree and the Collector has made his partition without giving 
effect to it, his action would be clearly ultra vires^ and the Court 
has jurisdiction to set aside the partition wholly or partially as 
the’^case may be, and ask the Collector to make a fresh partition 
in accordance with the terms of the decree. We express no 
opinion on the merits, but merely hold that the Courts below 
ought to go into the objections raised and decide whether ea^ch 
f; of them fails within their jurisdiction, and, if it does, it ought 

V''. to be 'disposed of on the merits. We reverse the order of ‘the 
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Previously to the bringing of, this siiit^ the plaintiffs obtained 
,,..v.£mi,n. the .Collector^ under the Pensions Act .(XXIlIt,: 

Th certificate' ran, as under ^ 

lYliereas ’Waman Gopab Anant Gopal, andKeslivaOopalPinglo Deslipande,all 
o£ Donge, Tdluka Haveli, Poona District, are desirous o£ preferring a claim 
against Jirisline.ji Sakharam Pingle, residing at Tincliiir, Tdluka IsFiphad, Nasik 
District, to recos^’er their share of half of the amount of Rs. 18 annually paid 
from the Haveli Snb-Troasury in the Poona District to Krishnaji Sakharam 
for Doshpaiide huk in the vElage of Ivoiidhre Dhavdi, Taluka liavoli, for the 
years 1889-00 to 1896-97 : 

This is to ci^riifv that I, Arthur Rivers Bonus, CoEeotor of Poona, do hereby 
allow, under section 6 of the Pensions Act, 1871, that the said claim may be 
tried hy any Civil Court otherwise competent to try the same. 

The Subordinate Judge awarded the plaintiff’s claim* 

On appeal the' First Glass Subordinate^ Judge modified this 
decree 1)y disallowing the pIaintiS''’s claim to , a share in the 
allowance for the year 1897«9S, on the ground that it was not 
covered by the certificate granted by the Collector under the 
'^>'vprovisions of section 6 of the Pensions Act (XXIII of 18,71), ^ 

Defendant 1 appealed to the High Court ; and the plaintiff 
filed a cross-objection that (1) the Lower Appellate Court erred in 
law in reducing the amount for 1897-98 in appeal. 

W, 3L Samarth^ for the appellant. 

S. li, BakMe^ for the respomJents. 

Chanda YAEKAU; J, We think that^ as far as the appeal is 
concerned^ the decree of the Lower Court must be confirmed, 
Tv/o points were x'aised by^Mr. Samarth, pleader for the 
appellant; one of them was that w"o should not accept as 
conclusive the finding of the Lower Appellate Court on issues 
Sos. 3 and 4, The Subordinate Judge, with Appellate Powers, has 
examined the evidence on which it was quite competent for him 
to give to the plaintiff the relief he sought. He has accepted 
. the plaintiff's version and held that the property was reserved as 
joint at the previous partition. 

/ Tlxe second point raised by Mr. Samarth relates to issue No. 3* ^ , 
' It. appears that' defendant No, 2 in his deposition has stated that 
there is certain’' property in the possession of the plaintiff which’ 
is still'Jpxnt, " , As .to .this;:it is to be remarked that the Siiboxxlinate ■ ' 
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Judge lield Hiat the px^operty need not be brought into hotchpot 
■.■:and:;tliafe thesuit.could^^ . The Subordinate' Judge, with; 

:■ Appellate ;:Powei\s^^^ — a|)pellaiit has.:not,aclclii 0 ed ;aiiy 

evidence to show that the respondents are in possession of any 
property which is still the joint property of the parties.’^ It is 
true that there was defendant No. 2^s evidence^ bub the Subor- 
dinate Judge, A. P.; must bo taken to have meant that there was no 
evidence beyond the interested statement of defendant No. 2. 
We cannot, therefore, interfere with the liiiding of the Subordin- 
ate Judge, A. P., on issue No. S. 

Then there are the cross«objcctions filed by the respondents. 
Those cross-objections deal with the finding of the Louver Appellate 
Court on issue No. 6. That Court has declined to give to the 
plaintiff a share in the allowance for the year 1897-98 because 
the Collector’s certificate under the Pensions Act refers only to 
the years 1889-90 to 1896-97. But, in our opinion, if the 
Collector once gives a certificate whieli entitles a party to claim 
a certain right in a Civil Court, then the effect of that certificate 
is to give to the party the right to claim in a Civil Court what- 
ever he is entitled to in virtue of that right. The certificate 
given by the Collector may refer only to the plaintiiPs share in 
the allowance for particular years, but if the Collector permitted 
the plaintiff to establish his right to a share in a Civil Court, the 
plaintiff was not bound under the Pensions Act to get a certificate 
for each year^s allowance before suing for it. The general right 
being allowed and established, the right to each yeaPs share 
follows as consequent upon it. 

We think, therefore,, we must modify the decree of the Lower 
Appellate Court by awarding to the respondents Rs. 98-1 1»6 and 
costs in proportion throughout. The appellant must pay to Hhe 
respondents the costs of this appeal as -well as of the cross- 
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APPELLATE- 


BefoPG t)ip L. Jenlchis, K>C^I.E., Chief Jmtloe, and Mr. Jmtiee Aston* 

iOO:}. BAMBilU DHANAJI (obiginal D.si'exbaj?!), ArrEELi:??!’, o. IIAM 

Eo^anlcrVI. YITHU SABAXG (oBiGinrAL Plaintipe), Oitokeot.^ 

Provincial Small Cause Courts’ Act (I A of 1887) ^ section 82 (2 ) — Small 
Cause Suit — 'Jurisdiction extended j^ending suit-— Appeal. 

A suit to recover Es. 81-4 was filed in tlio Court o£ a Subordinate J ud<^e wlio 
•vvas at tbo time invested with the jurisdiction of a Court of Small Causes to the 
extent of Es. 50. Later the jurisdiction of the Subordinate Judge as a Court 
of Small Causes was raised to Es. 100 and subsequently to this the suit was 
decided by him a,s a regular suit and the claim was allowed. On appeal by the 
defendant the District: Judge held that no appeal lay on the ground that the suit 
■Was triable and must be taken to have been tried by the Subordinate Judge in tho 
extended jiirlsdictiou vested in him as a Judge of the Court of Small Causes : — 

JSgM^ on an application by the defendant under section 622 of the Civil 
Procedure Code (Act XI Y of 1882) that the appeal lay to the District Judge. 

‘ Under section 32 (2) of the Provincial Small Cause Courts’ Act (IX of 1887), it 

’ ' was necessary that tho J udge should before the institution of the suit be invested 

with a Small Cause Court jurisdiction entitling him to hear the particular suit. 

Marl Kaniagya v. Marl VenhayyaO-) followed, BaloJumcl v. Balarami^) 
explained. 

Applicatiox under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV of 18S2) against the 
' ' decision of fl. Page, Acting District Judge of Eataagiri, dismissing 

an appeal against the decree of N. B, AInjumdar, Subordinate 
Judge of Devgad. 

The plaintiff, on the 13th August 1901, sued to recover from 
the defendant Es. 81-4 due upon a bond. The defendant 
contended that the bond was forged and denied his liability to 
pay the debt. The Subordinate Judge found that the bond was 
proved and allowed the claim on the 18th March 1902« 

On appeal by the defendant, the plaintiff raised a preliminary 
, , objection urging that the decree of the Subordinate Judge was 

not appealable on the ground that the suit was one in the nature 
'r ■ , of a Small Cause Court suit. Though the Subordinate Judge 

A"' was, when the suit was filed, invested with small cause jurisdiction , 
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to the extent of Es. 60, still as his small cause jurisdiction 
was extended to Es. 100 in October 1901, that is, before the deereej 
atid tho suit being for the recovery of Rs, 81-4 only, it fell within 
the small cause jurisdiction of the Subordinate Judge notwith- 
standing that it was tried as a regular suit. The defendant 
answered that though the suit was in the nature of a small cause 
.suit, still regard mast be had to the pecuniary jurisdiction of the 
Judge at the time when the suit was filed. The Subordinate 
Judge was, at the time of the filing of the suit, invested with 
.small cause juri-sdiction to try claims up to Ss, 50 only, while 
the claim in the present case being above Rs. 60, the Subordinate 
Judge tried it as a regular .suit and not as small cause one. Tho 
decree was, tlierefore^ appealable. The J ndge allowed the plaintiff's 
contention and held that no appeal lay. 

The defendant preferred an application under the extraordinary 
jurisdiction (section 622 of the Civil Procedure Code, Act XIV 
of 1882) urging inter alia that the Judge erred in holding that 
the decree of the first Court was not appealable, A rule nisi 
having been issued requiring the plaintiff to show caiuse why the 
order of the Judge should not be set aside; 


F, 3L Hone appeared for the applicant (defendant) in support 
of the rule : — The first Court was not invested with small cause 
jurisdiction up to Es, 100 when the suit was filed. It was 
invested with jurisdiction to that extent after the commencement 
of the proceedings. We, therefore^ submit that the provisions of 
section 32 (2) of the Provincial Small Cause Courts^ Act are 
applicable. The suit was taken up by the Court in the exercise 
of its ordinary jurisdiction and the nature of the suit did not 
change simply because the Court's small cause jurisdiction 
extended before the date of the decree. The Judge in appeal 
has not given effect to section 32 (2), 


supports your contention,] 
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Courts^ Act it is enough if a Coiitt is already invested with the 
jurisdiction of.a/Oonrt of, .small causes at the time 'of the 
institution of a suit. The present suit is a suit of small cause 
nature and it was decided by a Court having the jurisdiction of 
a Court of small causes when the suit was instituted. The section 
does not define the extent of jurisdiction. The pecuniary limit 
may vary but that would not make any change in the jurisdiction. 
In BahlianA v. Balarcm^^'^ it was held that a counter-ciaxni for 
Rs. 120 made by a defendant could be entertained by a 
Subordinate Judge whose small cause jurisdiction had been 
enlarged from Rs. oO to Rs, 200 before the date of the decree. 
A counter-claim or set-oif is according to law^ like a plaint in a 
cross-suit and is chargeable with a Court-fee payable on a 
plaint 2 Bai Shrl Mayirajhai v* Barotam Rargovan The fact 
that the question of jurisdiction arose with reference to a counter- 
claim does not affect our contention. The Full Bench decision of 
the Madras High Court in Eari Kmnaijya v. Ilari Yenhmjya^^'^ 
does not give reasons for not construing section 32 (2) as it stands 
and for importing into it considerations regarding the pecuniary 
jurisdiction, A party would, no doubt, be deprived of his right 
of appeal in cases like the present according to our interpretation 
of the section. But the legislature itself has provided that in 
certain suits of small cause nature no appeal shall lie,, therefore, 
there is no ground for putting a restricted interpretation on the 
section. 

Mone^ in reply 2 --►If the plaintiff^s contention were correct, 
then the object of section 32 (2) would be frustrated. 

jENims,' ;C filed on the 18th of August 1901 

ifi the Court of a Subordinate Judge who was at the time invested 
with the jurisdiction of a Court of small causes to the extent of 
yRs.SO. . 'But as thO' plaintiff’s claim was., over Es. 814,', it^:fiid.,'. 
not fall within the Small Cause Court juascliction of the 
Subordinate Judge. ■ Later, the jurisdiction, of the.:: Judge 
Court of small causes was raised ; to 'Rs. 100, and subsequently 
■4o this^ the suit was -decided by him as a regular suit* 
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The present petitioner^ the defendant in the snit^ appealed to 
the District Jiiclgo^ who held that no appeal lay on the ground 
that the suit was triable and must be taken to have been tried in 
the extended jurisdiction vested in him. 

The petitioner now applies to us under section 622 of the Code 
of Civil Procedure^ ui’ging that the District Court failed to 
exercise the jurisdiction vested in it. 

The question thus raised must be determined by reference 
to the language of section 32 of the Provincial Small Cause 
Courts’ Act (IX of 18S7) which provides in siib»seetion"l that 
much of Chapters III and IV of the Act as relates to the 
finality of their decrees and orders applies to Courts invested 
by or under any enactment for the time being in force^ with the 
jurisdiction of a Court of small causes, so far as regards the 
exercise of that jurisdiction by those Coiircs.” But in the 2ncl 
sub-section of section 32 it is provided that nothing in sub™* 
section !, with respect to Courts invested with the jurisdiction of 
a Court of small causes applies to suits instituted or pi’oceedings 
commenced in those Courts before the date on which they wez'e 
invested with that jurisdiction^^ 

The language is not very happily chosen ; because, to apply it 
to the circumstances of this case, we find that the particular 
Subordinate Judge was invested with the jurisdiction of a Court 
of small causes before the date on which the suit was instituted, 
but not with that jurisdiction to an extent v/liich would have 
entitled him to dispose of this suit* So that there is an ambiguity 
in the language as to whether the Judge must have been not only 
invested wdth the jurisdiction of a Court of small causes, but 
also with that jurisdiction’ to an extent^in value entitling him to 
hear and dispose of the particular suit. 

The question, however, has come before a Full Bench of the 
Madras High Court by whom it has been held that the object of 
the sub-section is to prevent doubts arising as to whether the"' ' 
investment of a Court with' small cause jurisdiction acted , 

* retrospectively with reference to, a suit which had not commenced 
’'iii thah0ou3:t before the Court was^sq' invested, and it was there 
cleterminacr that under .sub-section. '2 it' was necessary that the 
.Jiidge should suit be vested with a 
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Small Cause Court jurisdiction .entitling him to hear the particular 
suit : ffari Kcmayya v. Ilari Venhayya^^K 

We tliink that in matters of this kind it is desirable that 
there should be uniformity of decision through the various 
Courts in different parts of India^ and that we may well follow 
this decision of the Madras Eiill Bench Court. 

It has been argued that the decision of this Bench in Balchanrl 
V, ’Dalaram^^'^ requires tliat we should come to a difihrent 
conclusion. But we think not : that case turns upon its own 
very special circumstances, and does not appear to us to he an 
authority on the facts with which we are at present dealing. 

In our opinion, therefore, tlio rule should be made absolute, 
and the case should go back in order that the District Court may 
re«admit and deal with the appeal. 

Cost of this rule will be costs in the appeal* 

Bible made ahsohite. 

(i) (lf02) 26 212. (2) (1903) 5 Bom. L. B. 398. 


APPELLATE CIVIL, _ 

Before Sir L. B., JenJcinS} K.CJ^E., Chief Justice^ and Mr. Justice Aston, 

GOPAL DAJI SATHE (Plaintipf) er. GOPAL luj?- 
SOh^U BAIT 

lAmiiation Ad (XV of 1877 )f section 20 — Brincljpal — Stireiy — (Payment 

. of interest hy principal — Liability of sv/reiy, 

«Tlao payment of interest by tlie debtor within limitation does not give 
fresh starting point for limitation against the surety under section 20 of the 
Limitation Act (XY of 1877) even in the absence of a prolubitioii by the surety 
.‘igainsfc the payment of interest by the debtor on his account. 

Civil reference made by K. S. , Boclas, Subordinate Judge of 
.. OMplun, .under section 617 of the Civil Procedure Code (ActXIT 
of 1882)« . ^ 

' The reference was in-these terms':~'' " 

The plaintiff sues to recover Es. 30 principal and interest duo 
'■ upo'n'u simple unregistered money bond, dated 22nd .October, 1891 ; 

IllsiliiliSiiiiiil® 
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, : ..executed .by .defendant 1 as the principal debtor aiid'by deceas.ed 
Gopal Sajiioji as surety for bitn. The bond provides for repayment : 
r,'...,’ /byniiontlily instalments in , eight .months since 22nd , March; 1 89 2. 
Interest was only paid from time to time each time within 
limitation and these payments are endorsed on the bond and 
signed by both the principal debtor and surety. The last of 
these payments was made on 8tli August; 1899. The surety tlieii 
died; and after that the principal debtor paid interest on 2Srd 
JulV; 1902. The suit was instituted on 12tli January, 1903. 
Unless the payment made by the debtor on 23rd July, 1902, 
saves the claim from limitation against the surety also the claim 
wmuld be barred against defendants 2 and 3. The question, there- 
fore, for consideration is whether payment of interest by the 
principal debtor within limitation gives a new starting point 
against the surety also under section 20 of tlie Limitation Act, 
The previous payments made under the signatures or theMebtor 
and the surety do not afford any proof that the debtor had 
authority from the surety^ to pay interest to the creditor. Nor 
does the death of the surety before the last payment was made 
alter the position. The surety was dead, but his estate continued 
to be liable. The authority of the debtor to pay intei^est was not 
affected by the surety’s death. The former payments of interest 
by both the debtor and the surety and the death of the surety 
before the last payment was made by the debtor should, there- 
fore, I think, be excluded from consideration in determining the 
question under consideration. 

After the debt became payable under the terms of the bond 
the debtor and the surety became joint promisors, that is, joint 
contractors, within the meaning of section 21 of the Limitation 
Act. Under sections 20 and 21 one of joint contractors is not 
chargeable by reason only of a payment made by or by the agent 
, > . of any other of them. But where from the nature of the busi- 
ness or relations between the joint contractors or otherwise the 
|i'',^4ebtor ■ paying the interest was to ’ have the power to make the 
payment ’so as to be binding on the other contractors, anew 
period of limitation begins: to,, run against these contractors also. 

■■ ’ ; This is so wheH'.'a payment is made by the manager of a joint _ 
Hindu .famijj^^ going concern (I. L. R.^' 
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17 CaL 951^ L L. R, 10 AIL 418). Tlie authority of a iimn.* 
ager or of a partner mA'firm to make a payment binding on the 
other coparceners or partners" is, presumed from the relations 
existing between them. Similarl}^^ such authority in the prin- 
cipal debtor ought, I think, to be presumed from the relation 
existing between him and the surety. Both arc indeed jointly 
liable to the creditor as all the coparceners and the partners are 
in the cases supposed. But as between themselves the debtor is 
liable to pay the debt, and if the surety is required to pay it, he 
can recover it from the principal debtor. Such being the relation, 
it ought, I think, to be presumed that, in the absence of any pro- 
hibition by the surety or debtor his authority to pay the interest 
binding upon the surety as well as himself for the purpose of 
section 20 of the Limitation Act, a creditor is entitled to look 
upon the payment made by the debtor as made by him on his 
own account and as agent of the surety. Under the English law, 
payment of interest by the debtor keeps the debt alive against 
the surety also: Allison v. Frislg- {4iZ Ch. D. 106). There 
is nothing in the relation between a debtor and a surety as 
stated in the Indian Contract Act to show that the same prin- 
ciple should not be applicable here also. The question is not, 
however, free from doubt, and as it is of frequent occurrence and 
there does not appear to be any authoritative ruling upon it hy 
the Indian Courts, I think it proper to refer it for the considera- 
tion of the Honourable the High Court. Cockrill v, Sparhes (1 H. 
& 0. 699) seems not to he quite consistent with the English case 
quoted above. The question for consideration then is : — 

In the absence>f any prohibition by the surety against the 
payment of interest by the debtor on his account, does payment 
of interest by the debtor within limitation give a fresh starting" 
point for limitation against the surety also under section 20 of 
Act XV of 1877 ? 

My opinion on the point is in the affirmative. 

licdapJal Ranclilioddas (tmiciis eurioS)^ for the plaintiff, cited 
In re Powers, LindseU v. Phillips^^O and 1;^ re dUison ' 

a>-(1885)'30.C1i, D. m. 


(3) (1889) 43 Ck B. 106. , 
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i\L X, Metha ■■{mnimm'. curies), ior' the defendants^., cited Coelmll 
V. Sjjarhes-^^ and Ilenfon v. Faddison^^K 

section 617 of the. Code nf Oivil Pro-, 
cedure the £oilo\ying point has been referred for our 
decision In the absence of any prohibition by the surety 
■against the payment of interest by the debtor on his account^ 
does payment of interest by the debtor witliin limitation give a 
fresh starting point for limitation against the surety also under 
section 20 of Act XV of 1877 ? It is by that section provided 
that when interest on a debt is before the expiration of the 
prescribed period paid as such by the person babble to pay the 
debt or by his agent duly authorized in this behalf^ a new period 
of limitation according to the nature of the original liability 
shall be computed from the time when the payment was made. 

We have therefore to see what was the debt on which interest 
was paid. It arises under the bond, dated the 22nd of October, 
1891, whereby one Gopal Sonu Bait, stating that for his own 
necessity he had borrowed 20 rupees, stipulated that after live 
months from the day of the bond he would pay up the-amount by 
eight instalments, paying 3 rupees a month, and that in default 
of payment of an instalment interest at 25 per cent, should be 
paid. By the same document Gopal Sajanojirao Jedde stood 
security for the due performance of the obligation, and agreed 
that if the principal failed to pay, he himself would pay up the 
amount without pleading excuse. Gopal Sajanojiraobs liability 
therefore was that of a surety as defined by section 126 of the 
Contract Act. There are thus under this document two liabilities 
in two different persons, Gopal Sonu^s liability as the principal, 
Gopal Sajanojirao'’s as the surety. How then can the payment 
of interest hy Gopal Sonu, the principal debtor, create a new 
period of limitation for the surety^s debt ? Let us apply the 
vrords of section 20 to the case: the principal is not the person 
Uahle to pay the debt of the surety ; so that even if the payment 
of interest could be regarded as a payment of interest on the debt ■ 
of the surety, still it was not made by a person liable to pay the 


interest on the surety’s debt by an agent duly authorized in tliia 
behalf ? Apart from the difficulty of treating the interest as 
due on the surety’s debt, we think this must bo answered in the 
negative ; the question propounded in the reference excludes an 
express authority, and (in our opinion) the relation of principal 
and surety does not give rise to any implied authority (see Cock rill 
V, Sj>ar]ies^''> and Henton v. Faddison^^'>). 

The actual decisions in Zindsell v. and Jllison v. 

Frlsliy^*1 do not (we think) involve any principle inconsistent 
with the conclusion at which we have arrived ; they turned on 
a statute and considerations which have no place here, and, in the 
circumstances, did not invite the discussion necessary to the 
determination of the present case. 

Those cases, however, are useful as a i-ocognition of the view 
that the liabilities of a principal and his surety under circum- 
stances like the present (whatever may be the case when they 
contract a joint and several debt) are distinct. 

It is no doubt provided by section 128 of the Contract Act 
that the liability of the surety is co-extensive with that of the 
principal debtor, unless it is otherwise provided by the contract, 
but that section must be read together with the Limitation Act, 
and not so as to nullify its provisions, limiting the time within 
w’hich a suit must be brought after the accrual of a cause of 
action (see Hajarimal v. KrisJmarav^^'^). 

The reference, therefore, must (in our opinion) be answered 
in the negative. 
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Before Mr. Justice JStmell and on appeal before Mr. Justice Chcmicmarkar 
and Mr. Justice Batty. 

Appeal No. 1298. 


(OBIGIIfAL AppLICAST), AppELLAST, «. 
she MFOTCIPAL COMMISSIONEE op BOMBAY (Eespootent). 


Appeal Mo. 1299. 


‘tjU'C 


an-othee (oeigikal Applicaots) c. the 
MBMICIBAL OOMMISSIOMEE op BOMBAY (Eespondekt). 

License-City of Bombay Municipal Act {III of 1888), section m 
Relief Act {I of 1877), section 45-Biscretion. 

The power of the Municipal Commissioner of Bombay to -rant a licence 

<■« oness,...!- 

OvsiAM: The Court oannot substitute its jud-ment for that of +i» 
Mum^pal Commissioner. Unless itis clear beyond^do^utarthf^^^^^^^^ 
Commissioner is using his authority with some indirect motire and for a cS 

for which the legislature has armed him 
with the powei, the Court cannot interfere with his discretion. 


Motion.* 

Of February, 1908, the applicant, Haji Ismail Haji 
bsac, obtained an order calling upon the Municipal Coinmis- 

"0 to T to the petitioner 

licenses to keep buffaloes m sheds situate at 48 and 53, Gawli 

MohoIIa Memomvada. A similar order was obtained bv the 
applicant Ahmed Moosa on the 6th of March, 1903. 

_ The facts in Haji Ismail’s ease are set out in detail in the 
judgment of Bussell, J. . 

The Exhibits B and 0 referred to in the judgment were two' 

ette ..dd^ed by the Municipal SuperinLlerofTtoiL™ 


jO^issell, 






1903. 

November 1 ’ 
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' to ilie residents ol tiio locality owing io its bad situation and faulty structure tbe 
Bommissioner Has, on tlie advice, of tbeBealtb Gdicerj decided ^not to;, 
roiuHv its license for tbe current ofEcial year 19G2-03* 

With a view to give him sufficient time to arrange about tbe removal of Iiis 
aniaialsjo a bettor stable be is further informed that action under section 394 
of tlie .Uiinicipal Act will be taken against him if be fails to remove bis animals 
from fcbo stable in question by tlie »31st October next.” 

The second letter (Exhibit C) was dated the 24th June, 1902, 
and was in almost identical terms^ save that it stated that the 
Health Officer had decided not to renew the license. 

The facts in Ahmed Moosa^s case were very similar to those 
in Haji IsmaiFs case* 

In the affidavit of the Municipal Ooinmissioner dated the 29tli 
JimCj 1903^ he stated:— 

I have personally visited the said stables in Patel Road and also tbe proposed 
site in JDeLisle Road and am of opinion that under no circumstances ought tbe 
Ii(tenso for the said stables in Parol Road to be renewed even temporarily, and as 
regards the premises in DoLisle Road I am further of opinion that it ’is not 
advisable in the public interests to grant a license for abuffialo-stable for the use 
of more than 300 buffaloes.” 

On the SO til September, 1902, the following letter was address- 
ed by the Municipal Commissioner to the applicants 

With reference to your letter of the 8th instant I have the honour to state 
that It is reported that from a sanitary point of view the proposal is objection- 
able as a large iiiilch-catfcle stable on the site referred to would prove a serious 
nuisance to persons residing in the neighbourhood.” 

On the 8tli November, 3902, he wrote as follows : — 

** In reply to your letter of lOfeh ultimo I have the honour to inform you that 
I am prepared to allow a license to be given for a milch-cattle stable for 100 
cattle on the site referred to, subject to all the requirements of the Health 
Officer being complied with*^’ 

The motion came on for hearing before Eussell, J., who after 
argument delivered the following judgment in Haji Ismail Haji 
Essac^s case : 


' ' Russell, J.— On the 24tli March, 1903, Haji Ismail Haji Essac 
the applicant, applied that tbe Municipal Commissioner should 
\ ' show cause why he should not grant to the applicant licenses to 
■ ' h:eep buffaloes in sheds Nos. 48 and 58 at Gawli Moliolla, Memon- 
Vada* . In his affidavit the applicant says that the said two she^s 
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Iiave been used as btiffalo^stables for more than sixty years, and. 
:;:/'by:liiffl: fdr ^ twenty years thereof, and ■ the: 

granted him licenses from year to year diiiing: those, twenty: 
,:;^;;:years. : On the .21st April, 1903, he applied for a renewal' 
license, and on that day he was' asked to pay''Es/25, ,the' Ii'cens,e«' 
fee for his bnffalo-sfcable at No. 48. On the Otli of June lie got 
^ a letter from the 'Municipality- saying that stable 'No. 48 .was' 
found a source of serious nuisance to the residents of the locality, 
and that the license for 1902-03 could not be granted. On the 
24tii June he received a similar notice that the license for stable 
No. 63 could not be renewed. His affidavit goes on to describe the 
situation of the said stables respectively and the properties 
adjoining thereto. He further refers to complaints made against 
. his stable No. 53 in 1894 and 1898, He says', that those ,cori> ,' 
plaints came to nothing. In 1899 he says the Municipal authori- 
ties ^vere satisfied that there was no ^ nuisance with regard to 
either of these stables. In 1894 and 1902 he did certain repairs 
to the vstables by order of the Municipality, and it appears from 
his affidavit that summonses in the Police Court have been 
taken out against him for his keeping buffaloes without license 
in the said stables. 

On the 29th June, 1903, Mr. Harvey, the Municipal Commis- 
sioner, put in his affidavit, the material portion of which is 
paragraph 6, in which he says that he has satisfied himself from 
his own inspection and knowledge of the petitione^^s stables and 
from the reports of the Health Department and Superintendent 
of Licenses that the grounds of objections stated in Exhibits B 
and C to the applicants affidavit do exist with regard to both the 
stables ; that he has also consulted the Executive Health Officer 
on the subject, and is of opinion that the petitioner's licenses ill 
respect of the stables ought not to be renewed,, and has therefo’ife' 
declined to renew the same, ample time having been given to the , 
applicant to provide 'himself with^other Accommodation for Ms 
animals# ' ‘ 

■’/'The question that now arises is whether having regard to 
Actions 394! and 479 of the: City'’ of Bombay Municipal Act, 1888, 
the Mumci^ai-Oommissioncr has a’ discretion to grant licenses in 
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■' 394' eomes: ■ within Chapter .'XV: which , cdhtains/ saai- 
-:;;':harf ..provisions' the City of , Bomhay* The; material:" 
ill section 894 are: No person shall use any premises" for ; 
keeping cattle without or otherwise than in conformity with the 
terms of a license granted by the Commissioner in this behalf/^ 

Now in the first place there are no words in this section to 
the effect that the Commissioner shall grant the license/' and 
reading the commencement of section 479 ^'Whenever it is pro- 
vided in this Act that a license or a written permission may be 
given for any purpose/^ I am of opinion that the words in sec- 
tion 894 license granted are eqtii%mlent to license which 
may be granted " 

The well-known eating-house case, Bustom /. Irmi v* 
Kenued '^^'^'^ , was relied upon by Mr, Eaikes on behalf of the peti-^ 
tioner. But I am of opinion, having read that judgment care- 
fully through again, that that ease does not support the appli- 
cant's contention, and in fact contains several passages which 
are strongly against it, 

I can find no section which compels the Municipal Oommis- 
sioner to renew licenses of buffalo-stables, and it is impossible 
to suppose that he could be intended to be compelled to do so, 
having regard to the changes which may or must take place with 
regard to their surroundings. Once a buffalo-stable is not 
always a buffalo-stable, and there is nothing in the Municipal 
Act to say that it must be. 

I therefore discharge the rule with costs. 

In Ahmed Moosa’s case his Lordship did not deliver a separate 
judgment as he held it was not distinguishable on the facts® 

The applicants appealed, 

" Davar for appellant in Haji IsmaiFs case. 

'Eolertson for appellant in Ahmed Moosa^s case. 


A , ^ (Advocate General) and Eoimdes for the respondent in 

pliilliliiliiiiiiiilitti® 






■ a) (1901) 26 Bom. 4 Bom. U B* 1. 
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The judgment of the Court was delivered by 

' Chanbavaekab^ J. It . is true^' as contended by: Mr 
and Mr. Eobertson in these appeals which have been heard 
together, that the City of Bombay Municipal Act does not say in 
so many words that it is within the competence of the Municipal 
Commissioner either to grant or to withhold a license for the 
purposes of milch-cattle stables as he in his discretion thinks fit. 
However, if we compare together the sections of the Act dealing 
with licenses or the written permission of the Commissioner/^ the 
discretionary power of the Commissioner appears, in our opinion, 
to follow by necessary implication. Section 479 says that when-* 
ever it is provided in this Act that a license or a written per- 
mission may be given for any purpose/^ such license or written 
permission shall specify the conditions, &c., on which they are 
granted* This section taken by itself throws no light on the 
construction of section S94 upon which the decision here turns. 
Had that section stood alone, it might have been possible to 
construe the words may be given '' as^a mere recital, not as 
conveying the meaning that a license may be refused in any 
given case, if the Municipal Commissioner think fit. But there 
are other sections in the Act which show that wherever the 
Legislature intended that the power of refusal to grant a license 
or a written permission should be restricted they have distinctly 
said so and specified the conditions of restriction. For instance, 
in section 390, after providing No person shall newly 
establish in any premises any factory, workshop or workplace in 
which it is intended that steam, water or other mechanical power 
shall be employed, without the previous written permission of 
the Commissioner/' the Legislature go on to say The Com- 
missioner may refuse to give such permission if he shall be* of 
opinion that the establishment of such factory, v/orkshoj? or 
workplace in the proposed position is objectionable by reason of 
the density of the population in the neighbourhood thereof or will 
be‘ a nuisance to the inhabitants of the neighbourhood/' It may 
no doubt be urged as to this section that the power of giving a 
'• written permission vested in, the 'Commissioner is obligatory under - 
the 1st clause .and that the': 2nd: clause creates merely an exception ,, 
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specifying tliose cases, where alone the Commissioner can decline 
,to exercise the power, 'But then we have section 402 'under 
which the opening of new private markets for the sale of^ or 
for the purpose of exposing for sale^ animals intended for human 
food or any other article of human food is prohibited except 
with the sanction of the Commissioner/^ and it is provided that 
in giving such sanction the Commissioner shall be guided by the 
decisions of the Corporation at the time in force under sub-section 
I, Here the Legislature have imposed a restriction on the 
Commissioner's power to sanction the opening of new private ^ 
markets^ implying thereby that it is a power to grant or refuse 
the sanction^ subject to the restriction specified. But it is section 
408 of the Act which furnishes a clearer clue to the meaning of 
section 394. Section 394 relates to licenses for using any premises 
for carrying on certain, trades whereas section 403 relates to 
lleenses^ for certain other purposes. The 1st clause of section 403 
provides that no person shall do the acts therein specified' with- 
out or otherwise than in conformity with the terms of a license 
granted by the Commissioner in this behalf/^ These latter words 
as to the necessity of a license occur also in the 1st clause of 
section 894, with the construction of which we are now concernecL 
There is a proviso,, however, to section 403^ according to which 
the Municipal Commissioner!^^ shall not refuse a license for one 
of the three purposes rmentioned in clause the keeping* 

open a private market' — except in the cases specified in the 
proviso. This restriction imposed on the Commissioner's power 
to, grant , a license for’ keeping open a private market shows that 
the power to grant licenses, vested in the Commissioner -by the 
words '^without or otherwise than in conformity with the terms 
of ^ license granted by the Commissioner in this behalf 
for the purpose of a private market and for the two other 
purposes mentioned in clause 1 of section 403— was intended 
by the Legislature to include the power of refusal subject to 
the condition that the power of refusal shall be restricted in the ' 
base' of ’ licenses for keeping, open private markets. There is no' 
such restriction imposed on- the power to grant licenses given in' 
exactly ;the same' words to-, the Commissioner in section 394 pf ’ 
the Act* ' 'It is ciea;r^,,thereforey that the Legislature intended , the 
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:::r ,pw 0 r: v to: graiifc , licenses,. ' whether , 'iiader : section ; 394 .;or ;,t|Bder; 
section 403 to iiiclnde the power to I’efuse tliem— in other worcls^ 
it is a purely diseretionaiy power.' 

It was urged before ns that we should avoid this construction 
-^:: ;Of:'Secfcion.:394 if we can, because^ it was said, such a construction. 
has the effect of arming the Municipal Commissioner with the 
arbitrary power of prohibiting a man from carrying on a legiti- 
mate trade. It is not quite accurate to say that section 394 arms 
the Commissioner with any such arbitrary power. Upon the 
construction which, we think, ought to be put upon it, all it 
does is to prohibit a man from carrying on the trades specified in 
the section in any premises. The jjower is restricted as to 
place. The object is to prevent a particular locality in any 
congested part of the city from becoming insanitary by reason of 
trades which, in the opinion of the Legislature, are injurious to 
health. Tlienit was said that section 394 occurred in a chapter, 
which was headed Eegulatioii of Factories, Trades, &c/^ and 
that the regulation of a trade in any premises by means of 
licenses could not mean the prohibition of that trade there. This 
argument seems at first sight to derive some force from the 
decision of the Privy Council in Mumcijml Corporation of the City 
of Toronto v. Virgo where Lord Davey, delivering the judgment 
of their Lordships, said that, there is marked distinction to be 
drawn between the prohibition or prevention of a trade and the 
regulation or governance of it, and indeed a power to regulate 
and govern seems to imply the continued existence of that which 
is to be regulated or governed and that a Municipal power of 
regulation or of making by-laws for good government, without 
express words of prohibition, does not authorize the making it 
unlawful to carry on a lawful trade in a lawful manner/^ It tos 
argued in that case that the by-law impugned there did not 
amount to prohibition because the persons prohibited could >still 
carry on their business '^^in' certain streets ' of the city, But'*' 
iheir Lordships would not accede to that argument, because the : : 
_efl£eet,of the by-law is practically' to deprive the residents of 
what ,is’ admittedly the most important part of the city of buying 
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tiieir goods oi or of trading with the class of traders in question. 
Bnt there are also passages in this judgment of the Privy Council 
which support the view that the power to regulate a trade may^^ 
ill certain cases, amount to a power of prohibition in the sense of 
restricting that trade to a certain place or places. As was said 
tliere ^ No doubt the regulation and governance of a trade 
may involve the imposition of restrictions in its exercise both as 
to time and to a certain extent as to place ivhere such restrictions 
are in the opinion of the public authoritj^ necessary to prevent 
a nuisance or for the maintenance of order/*' Upon the construc- 
tion of the different sections of the Act there concerned^ their 
Lordships held that the power to regulate did not imply a power 
to prohibit or prevent, because when the Legislature intended 
to give power to prevent or prohibit it did so by express words | 
and further that there was no question of apprehended nuisance 
raised in the case. That cannot be said of the City of Bombay 
Municipal Act, It is further to be observed that this judgment of 
the Privy Oouncil. in Municipal Corporation of the City of Torotito 
V. Virgo^^'^ was relied upon by Lord Sliand in support of his view, 
dissenting from the other Lords, in Scott v, Glasgow Corpora'- 
fyion^^\ where the question was whether a by-law made by the 
Corporation prohibiting sellers of goods in a public market from 
limiting the class of purchasers with whom tliej?- meant to deal 
was ultra vires of the Corporation as fettering the common law 
right of every man to sell his goods to whom he liked. Lord 
Shand held on the authority of the'Trivy Council judgment that 
it was, but it is clear from his dissenting judgment that the by- 
law would have been valid and within the jurisdiction of the 
Corporation who made it, if it could have been shown that it 
was required on account of ^^any risk of disease or ^^aiiy want 
of suitable accommodation.^^ 

The power, then, to ’grant licenses vested in the Municipal 
Commissioner under section 394 being purely discretionary, the 
only limit to its exercise is that it should not be arbitrary, vague 
and fanciful ^ but it must be legal and regular. The Commission- 
'ePs' refusal to grant a license for milch-cattle stables to the’ 
appellant iu appeal No, 1298 has been impugned before' us on 
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these groniicls. Ifc is urged that the premises in dispute have been 
used as inileli-cattle stables' for '60 years^ that they have never': 
occasioned any nuisance and that- the present eoBiplaint that they 
are a source of nuisance is due to the hostility of Bevji Kanji 
and liis son Sheriff J3ewji. , It appears from the affidavits put in 
that the appellant has gone to considerable expense on a^ceoiint of 
these stables. It maybe a hard case, but the question is whether 
the Court can substitute its judgment for that of the Municipal 
Commissioner^ who is by law the authority to decide whether a 
license should be granted or nob Unless it is clear beyond doubt 
that the Municipal Commissioner is using his a.ut!ioritjr with „ 
some indirect motive and for a collateral purpose^ not for the 
: purpose for which the Legislature has armed him with the power^ : ■ 
we cannot interfere with, his discretion. In the words of Lord, " 
Bramwell in S/mrp v» IFaloefield^^^ ^Hhe hardship of stopping 
the toacle of a man who is getting an honest living in a lawful 
trade^ and has done sOj, perhaps, for year with probably an 
expense at the outset, may well be taken into consideration; but 
it must be done so in conjunction with considerations the other 
way, and must be left to the discretion of the Justices/"^ Here 
the discretion is left by law to the Municipal Commissioner and 
we are not satisfied that he has exercised it arbitrarily and 
without any regard to the sanitary interests of the City for which 
the power is vested in him. 

These considerations also apply to appeal No. 1299 with this 
difference that in that appeal there has been no refusal to grant 
a license but the Commissioner has declined to grant one for more 
than 100 buffaloes whereas the appellant wnints a license for 600. 
This is, strictly speaking, not a case of refusal but one where a 
term of the license which the Commissioner is willing to grant 
is impugned as beyond his powers. But that also is a question 
of .discretion and we must decline to] interfere with it for the 
reasons already given for our decision in the other appeal ' - ■ 

The result is that the orders of 'Russell, J., in both the appeals 
are confirmed with costs, , ^ ^ , . ' ' ■ ■ 
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i:||'|||P^ .. Appeal, No*.: 1208, p 

Attorneys for the appellant: Messrs, KMmUrcm 8, anil K 
Attorneys for the respondent ; Messrs. Cmiofonl Brown Co. 

: ■ Appeal No., 1299, . 

''Attorneys for the appellants: Messrs# Bielmell^ Memanji and: 
Motilal. ■ 

Attorneys for the respondent : Messrs, Cratvfofd Brown & Co, 


APPELLATE CIVIL, 


'! 'll * , I'P ** 




P'^l/ 


I , „ P' Pp;l':p'' .-''....V |l 



Befofe Sir Z. M. JenhlnS} K.G.LE,, Chief Justice^ and Mr. ludice Aston* 

(ojJioijrAi, -P laintiff), Applicaot, v* JAGA BHANA ahb -- 1; ''' 
ahothee (original Defendants), Opponents.'^ 

•’ LimitMion J ci (XV of 1S77), seoiion ^^O^Fart pai/uient^Siatemerit in loriting 
not in deUor’s hmid-^FehtoFs mark hcneaili'-^LimUaiion* 

The condition prescribed by section 20 o£ the Limitation Act XY of 1877 
that part-payment of the principal debt should appear in the handwriting of the 
pex'son making the same is satisfied if the payer affixes his mark beneath an 
endorsement not written by him, 

Application under the extraordinary jurisdiction (section 25 
of the Provincial Small Cause Courts^ Act IX of 1887) against 
the decision of Mohanrai D. Desai, Subordinate Judge ofBuLsar^ 
in the Surat District^ in Small Cause Suit No. 162 of 1903, 

The plaintiff sued in the beginning of the year 1903 to recover 
rupees fifteen in the Court of the Subordinate Judge of Bulsar 
in his Small Cause jurisdiction basing his claim on a /c/mta passed 
in '•his favour by the defendants Jaga Bhana and Kika Bhana on 
the 21st November, 1899.": The plaintiff,, in .order tQ.save the -bar-''- 
of limitation, relied on a part-payment of rupees four made by 
Kika Bhana on the 5th February, 1900. The part-payment was 
^ written by one Jivan : Kessur and: Kika Bhana had made Ms- 
, mark beneath the writing. 

• The defendants denied the Mai^a and the part-payment and 
pleaded the bar of limitation, 

' '■ ■' ;Apifficj^{<ai;Ka>-;175 'of. 1903 uader the Uxtraordlimry J iirfsdictiou. ’ i 
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The Siiboi'diiiate Judge dismissed the suit as tiine-barred« 
He Iielcl^ relying on Josid BkaMcvnhar r* Bed Fanafi^'^'^^ that 
though the part-payment was made by one of the debtors, the 
endorsement about the payment being in the handwriting of a 
diffei^eiit person, such payment did not fulfil the requirements 
of the proviso to section 20 of the Limitation Act. The 
Subordinate Judge was farther of opinion that the rulings of 
the Madras High Court in Seslia v. Seshaya^'^^ and Ellappa v. 
Annar/iaU'^^ were not obviously approved by the Bombay High 
Court in the case above quoted. 

The plaintiff applied under the extraordinary jurisdiction 
(section 25 of the Provincial Small Cause Courts^ Act IX of 
1887) urging Inter alia that the Judge erred in holding that the 
claim was time-barred, that he misunderstood the provision of 
the Limitation Act (XV of 1877), that he erred in relying on 
the decision in Jos/d B/imshankar v. Bai Parvatd^’^'^ym.d that he 
was wrong in thinking that the Madras rulings mentioned above 
were not approved of by the Bombay High Court. A mle nm 
having been issued calling on the defendants to show cause why 
the Judge’s decision should not be set aside, 

iV, K, Desai appeared for the applicant (plaintiff) in support 
of the rule. 

There was no appearance on behalf of the opponents to show 
cause. 

Jenkiis^S, C, J. The question raised before us is whether the 
part-payment of the principal of the debt in suit created a new 
period of limitation. To ensure that consequence section 20 of 
the Limitation Act requires that the fact of the payment shotjkl 
appear in the handwriting of the person making the same. In 
this case there is a statement in writing of the fact of payment, 
but not written by the debtor’s hand. It is however contended 
that the fact of the payment appears in the debtor^s handwriting 
inasmuch as he has placed his mark beneath it, and we have to 
' adjudicate on the correctness of this „ contention. More than 20 " 
years ago it was’ decided by two 'separate benches of the Madras 
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High OoErfc that the affixing of a inark^ as in this ease^ was a 
sufficient compliance with the Aetj, and it Vv’-ouhl appear that this 
view was shared by other learned Judges of that Court : Seslm 
ym.:':Seskaffa^^: a^nd'Mhppa^ Mm^ak v. Annamakd^%: The reported';,, 
,:;;hasesv,-^^ ■ no ..'subsequent dissent from these: decisions^': 

../though' they have been .distinguished on more, thaimrie oocasioiit ': 
.'.'.Were the ■ matter .m; might have felt difficulty iii:, 

arriving at the same conclusion^, but it is of paramount import- 
ance that ill those: matters^, which enter into the daily life 
of the people, a long settled rule of law should not lightly be 
disturbed^ merely because it may 'not fit in with the individual 
opinion of a Judge or Bench before whom it may come,' for ■■■ 
consideration. It is true that according to prevailing notions/:' 
the Courts of one 'Presidency do not. regard' themselves as, ho,und ';' 
by decisions of another, even on question of universal application 
~a matter on which ' perhaps, some day' a more satisfactory 
understanding may prevail™-' still we think ive ougiit^ under the / 
circumstances, to be guided by the Madras decisions which . 
completely cover the point before 'Us. 

On this ground therefore we hold the suit is not barred. 


Order accordingly^ 


(i) (1883) 7 Mad. 55. 


m (ISSS) V Mad, 7U 
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Ciml Broccchire Code (Act IV o/18S2), section 29B-^ItateaM6 
d htnh'ittio7i — Realization of assets — Inte^^pretaiiont* 

A certain sum.of money E-Iiich was deposited in a Bank in the joint names of 
,,, the Collector and a’ .indgment-debtor, and wMch belonged to the judgment* 
debtor, was sent by the Collector in the form of a cheque to the Gotirt at the 
; ; request of the Court to which the judgment-creditor had applied for the 
payment of his decretal amount out of the said money. After the cheque was 

'' '''d'f Apflij?atidh' the extraordinary jiinsdietioit, /■ /','. , - ■ , 
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.../receked by tlie CoErt aiid cottvert0diRiio.''easli5 -tlie jitclgmeni-creditor; c,ottte»cle:d'. , ; 

tliat- tbe money wus nofc liable to rateable distribution under section S95 of 
^ Civil Broeediire ' Code ,(*^ot XIY of 1882), between certain' otbei: judgment- 
creditors of the judgment-deb tor, because the money did not fall within the : 
description of assets dealt with in that section, that is, it could not be said that 
those assets had been realized, and if they had been realized, they had not been 
realized in execution of a decree inasmuch as the money had not been attached 
in the Bank. 

lleld^ that section 295 of the Civil Procedure Code (Act XIV of 1882} 
applied and that the money wns liable to rateable distribution between the 
several judgment-creditors. Section 295 provides that whenever assets are 
realized by sale or otherwise in execution of a decree, the consequences prescribed 
in the section shall follow. 

facie the wmrd ^'realized ’’ means converted into cash or into a form 
whereby it becomes available for immediate distribution ” and there is nothing 
in the word itself which requires that that process should take place as the result 
of any ulterioi' proceeding in the course of execution. 

Application under tlie extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV of 1882) against the order 
of L., P. Parekh, Pirst Class ^Subordinate J udge of Surat^ in an 
execution proceeding. 

Point as to the rateable distribution of assets realised under 
section 295 of the Civil Procedure Code (Act XIV of 1882), 

On the 23rd January, 1903^ the plaintiffs Manilal Umedrani 
and his two brothers obtained a decree (ffo. 201 of 1902) against 
their debtor Zulflkaralli in the Court of the Pirst Class Sub- 
ordinate Judge of Surat for Rs, 14,372-8-9, On the Srd Febru- 
ary following, the plaintiffs applied, under darkhast No, 28 of 
1903, for the execution of the said decree, praying among other 
things for an order under section 272 of the Civil Procedure Code 
(Act XIV of 1882) directing the payment of the decretal amount 
to them out of the sum of Es, 23,000 which, they were informed, 
was deposited by the defendant with the Collector of Surat, and 
Oil. the same date the Court sent to the Collector a prohibito,ry 
order accompanied with a letter. The Collector on the 6th 
February, 1903, returned the prohibitory order with a letter stat- 
ing that the judgment^debtor^s estate was not in his control 
'Thereupon,--. on ‘the 7th February, the . plaintiffs presented an 
application to the .pourt and prayed' 'for an order directing the, ^ 
'Coileetor^'' to ^ 


I 'to them under section 277 , 
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o£ tlie Code. Bafe the Court declined to pass such an order at 
that stage and addressed a farther letter to the Collector, who, by 
Ms reply dated the 11th February, 1903, accepted finally the pro- 
hibitory order, and the Court on the 14th February directed that 
a notice be issued to the judgment-debtor requiring him to pay 
the decretal amount within a fortnight, and that, on his default, 
the Collector would bo asked to pay the amount. On the 2nd 
March, 1903, the judgment-debtor applied for stay of eKecution 
for a month and a half on the ground that he was unable to make 
the payment, his property being then not in his control. The 
Collector also supported the judgmont-debtor^s application, but 
the Court rejected the application and on the 3rd March wrote a 
letter to the Collector asking him, to send the decretal amount. 
On the 5tli March the plaintifi’ again applied to the Court for an 
order on the Collector for the payment of the amount to them, but 
the Court declined to make the order on the ground that the rights 
of other decree-holders, who had in the meanwhile applied for 
execution of their decrees, had to be considered. On the 6th March 
the Collector wrote a letter to the Court inquiring whether execu- 
tion was levied by attaching the judgment -debtor money which 
was lying in the Bank of Bombay in the joint names of the Col- 
lector and the judgment-debtor and expressing his willingness 
to sign the order for the withdrawal of the said money if the 
judgment-debtor permitted him to do so. But before the said 
letter was received by the Court, the plaintiffs on the 6th March, 
1903, made an oral application to the Court for the payment of 
the money jointly to all decree-holders who had up to that date 
presented applications for the execution of their decrees. The 
Court declined to do anything in the matter till a reply from 
the Collector was received. On the 9th March the plaintiffs 
applied reiterating their prayer for an order on the Collector for 
the payment of the decretal amount to them and undertook to 
give security for the claims of the other decree-holders who had 
applied for execution. The Court made no order on the said 
application, but made an order on the original application for 
execution dated the 8rd February, 1903, to the effect that a letter 
' be written to the Collector requesting him to send a cheque for the 
decretal amou?it payable to the Nazir of the Court, and a letter to 
’ the said effeet^ was sent to the Collector on the 10th March follow^ 

\ ' ' , > , 
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iog, Tlie Collector, on the ISfeh '.March sent a cheque for 
£s. that being.ihe amount payable under the decree 

to the Nazir. The cheque was received by the Court on the 
20tli and it "was cashed on the 23rd March. On the 24tli March; 
1903j the plaintiffs applied for subpoenas to the Collector and 
the Manager of the Bombay Bank for their examination to show 
that the payment made by the Collector \Yas a voluntary pay*- 
mont by the judgment-debtor and, therefore^, it would not fall 
under section 295 of the Civil Procedure Code. The Court 
merely recorded this application. On the 4tli April, 1903, the 
day to which the hearing was postponed, the plaintiffs presented 
a farther application submitting that the Collector had sent the 
amount as the agent, and with the sanction, of the judgment- 
debtor out of the funds lying in the Bank of Bombay in the 
joint names of the Collector.and the judgment-debtor and not out 
of , the monies in the hands of the Collector that were attached 
and that, therefore, section 295 of the Civil Procedure Code was 
not applicable and the other decree-holders were not entitled to 
rateable distribution of the said amount. But the Court -over- 
ruled the plaintiffs’ contention and ordered rateable distribution of 
the amount between decree-holders who had presented their 
darkhasts before the 20th March, 1903, The Court made a 
remark that it was not necessary to examine the Collector. 

The plaintiffs applied under the extraordinary jurisdiction 
(section 622 of the Civil Procedure Code, Act XIV of 1882) 
urging infer alia that the Court acted without jurisdiction^ 
illegally and with material irregularity ; that the Court wrongly 
declined jurisdiction in refusing to pass an order under section 
277 of the Civil Procedure Code, which was repeatedly asked 
for ; that the Court had no jurisdiction under the circumstances 
of the ease to apply section 295 of the Code \; that the Court erred 
in holding that the monies sent by the Collector were realized in 
execution of the decree so as to fall under section 295 : that the 
Court should have held that the Collector made the payment on 
. behalf, of 'the judgment-debtor, in satisfaction of .the decree ; that 
the Court , acted illegally and with material irregularity in refusing 
" an opportunity to the ' applicants (plaintiffs) to adduce evidence 
support of' their, contention that section 295 was not applicable 
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to tlie "circuiBsta-nces of the case ; and that in any event the 
Court erred in ordering rateable distribution to all decree-holders 
who had applied for execution before the 20tli March 1903, A 
mk nisi was issued calling on the opposing decree-holders to 
show cause why the order of the Court should not be set aside, 

Setalmd (with if, Jhavevi) appeared for the applicants 
(plaintifil) in support of the rule : — Our first contention is that 
section 295 of the Civil Procedure Code is not applicable and 
that the Court had no jurisdiction to pass the order for rateable 
distribution. Our next contention is that the Court ought to 
have" given us an opportunity to prove that the payment was a 
voluntary payment made by the judgment-debtor. Rateable 
distribution can be allowed only when the amount was realized 
by the Court under some process in execution and not otherwise. 
In the present ease the money that came into Court w^as not 
attached. The money which was in. the hands of the Collector 
was attached and not that which was deposited in the Bombay 
Bank, The money was not realized by sale or other process in 
execution proceedings. Further mere attachment would not 
make the money available for payment under section 295 of the 
Civil Procedure Code. There must be a further step, namely, 
realization in execution. The money being already in the hands 
of the Collector or in the Bank, it did not go to him in execution 
of the decree. Under the prohibitory order the Collector merely 
retained the money which was already in liis hands, 

' [Jenkins^ C, J,— Take the case of a judgment-debtor deposit- 
ing money in Court.] 

We submit that if he deposits the money in Court under the 
Ofder of the Court, then it would be a deposit in execution 
proceedings. But in the present ease the money had not come to 
the Court in that manner. The Bombay Bank was the debtor of 
the judgment-debtor and if the money had been attached while 
it was in the Bank, then section 295 would have applied. The 
Collector was not the judgment-debtor, therefore, the payment 
’'by ^ the Collector was a voluntary payment : PtmJiotamia^ 
TfibJmandam. . y* Mahmant SurajhliartM^'^K 
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[Jenkins^ C* J»~Woiilcl not section 295 of the Code be applic-" 
aMe to a payment made into Court by' n receiver' 1] , 

We submit that the appointment'of a. receiver is, a, pitJcess; ■ iix; ; 
execution. The money 'must be realized in execution under tlie' ,.}; 
provisions of the Code and not ■ otherwise x . v, Malmraj 
BaMioor Smg^'^h Tlu^-^word otherwise' in. section 295 means 
soine. pimeess ' i\3Cognize the Civil Proeeclure Code:' ' ' Bmga. \ 
sliows that though the property of tlie judg-,'.,, 
iiient-debtor v/as attached still he made a voluntary payment*, ; 
See also Gopal Dai w Glmnni Sew Buw Bogla v. Shib Glmn^ 

ier S.en^‘^\ Promino Mo^i Bassi v, Sreencmth The letters ■ 

• written by the Court to the Collector cannot be considered to be ’ ' 
mature of any process known to the Civil Procedure Code. 
^The Collector and the Manager of the Bank being not examined ' 
WO" are , in the dark with .respect to the circumstances ' under ' 
which the payment was made. 

Supposing that section 295 is applicable^ then the realization 
must be taken to have been effected on the date of the attach- 
ment. The money in the hands of the Collector was money 
in the hands of the jiiclgment-debtor^ Though the money was 
originally in the Bank when the order for attachment was niade^ 
still it was not in the Bank when it was actually attached. 
Therefore it could not be attached in the hands of the Collector 
by virtue of any legal process under the Code. 

[Jenkins^ 0. J, — Has the cheque been cashed?] 

: It has been cashed and. the money stands to the credit of the 
Courts but the ' money has not come to Court under any process. '■ 
known to the Code. ■ 

. Farther the persons entitled to come in for rateable distri- 
bution are decree-holders Nos. 78 and 84 only. Decree-holders 
Nos, '68, 69j 70 and 75 are not entitled; to come in because at' 
their instance no process ' had been issued under section 248 'of ' 
the 'Civil Procedure Code^ their decrees being more than one year 
old; ; ■, The procedure under section 248 -m not merely a matter of ’ 
form. !qlt is a 'procedure which^ must, be gone •through, ■ 
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. [Jenkins, C. J.— The Privy Council have held that so far as 
strangers are concerned the procedure under section 248 is not 
compulsory.] 

Some of the applicants (decree-holders) for rateable distribu- 
tion have merely put in applications under section 24-8, but have 
taken no further steps, such as payment of process fee, issue of 
notices, etc. Such applicants cannot take the benefit of section 
295. These remarks apply to decree-holder No. 73. The 
application under section 248 must be such an application as is 
subsisting. 

Qoeuldas IC Farehh for the opponent 9 (decree-holder No. 
73).— Under the penultimate clause of section 295 of the Civil 
Procedure Code, the applicants can have their remedy by a 
separate suit. 

' So far as the question of evidence is concerned it has taken 
a new turn here. In the Lower Court it was stated that the 
applicant wanted to examine the Collector and the Manager of the 
Bank for the purpose of ascertaining the terms under which the 
money was deposited and to produce certain coiTesponclence. No 
question was distinctly raised in the Lovrer Court as to whether 
the payment was voluntary. 

As no process was issued against the Bank it was urged that 
the procedure adopted was UTeguIar, But the applicants them- 
selves brought about the irr*egularity, if any, and they cannot 
now turn round and say that they are entiiled to the benefit of 
that irregularity. If the procedure was, according to their 
contention, irregular, they must take the consequences. The 
irregularity, however, would not absolve the money from its 
liability to rateable distribution. The Collector was asked by 
the Court to send in the money and he did so. Therefore the 
money came to the Court in execution process and consequently 
it was liable to rateable distribution under section 295 of the 
Code. A mere prohibitory order is not a final order under 
section 272. That section requires something more to be done 
; ' and the money was brought into Court under the provisions of 
that section. 

that the money was not realized in' ' 
"a manner, which would make section 295 applicable and certain 
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decisions were relied oii« But those decisions are cli*sfciiigiiisli- 
able» The payments therein referred to were not made under 
any process aimed at the money, liiPnrshotamdassY. Mahdncmt 
Snrajblmrild^'^'^ the money w^as paid under arrest. In Fmh v* 
Maliaraj Bahachor 8ing^^'> rents were realized by a receiver and 
in Prosonno Magi Bassi v. Sreenauth there wms a sale by 

private agreement. We rely on Soradji E. Warden v. Govind 
Srifikasa Aggangar v, Beetliarctmayyaf and VishvanaM 
MaJicsJivar t. VircJiand P anaeliandd^'^ * The last ruling is on all 
fours with this case. The prohibitory order is always subject to 
another order by the Court. What is to be taken into consider*- 
ation is the stage at which the money goes into Court : Bidhoo 
Beebee v. Keshvh Chunder^'^\ Finh v, Maharaj Bahadoor Sing^^K 
Long before the money came into Courts applications for the 
attachment of the money were pending in the Court. 

As to the objection under section 248 of the Civil Procedure 
Code :“Our application for attachment was made on the 
16th March and the cheque was cashed on the 23rd Marcli^ 1903. 
The application w^as for the attachment of the money lying in 
the Bombay Bank in the names of the judgment-debtor and the 
Collector. The Court passed the order for . attachment, but 
before the process fee was paid in, the money came into Court. 
It was, therefore, not necessary for us to take any further 
steps. Our application was, therefore a good application. We 
made a second application with reference to the balance that 
was left in the^ Bank. 

Mamimhhram K. MeMa for opponents 1, 3, 4 and 5 (decree-* 
holders Nos. 248, 68 and 69) We adopt the argument advanced 
on behalf of opponent 9 in connection Avith section 295 of the Civil 
Procedure Code. 

On the 6th March, 1903, the applicants (plaintiffs) made an 
application to the Court below that they were willing to take the 
money on behalf of all the decree-holders who had appeared. It 
was only on the 28th -March that they changed their Jtnind and 

BMom, 588. , . ’ ■ , . , ' „ '(1801) 16 Bom, 0L 
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applied to the Court for siibpcenas to the Collector and the 
Manager of the Bank. It was in the discretion of the Court to 
grant or refuse such an application. 

Under section 243 notices were issued to the judgment-debtor^ 
but he did not appear and the Court ordered rateable distribm 
■■■■tioii.' I 

ySeiaimd in reply.— What was paid into CWrt was money not > 
attached. Therefoje the payment was a voluntary payment to 
AYhich section 295 would not apply. What was attached was 
money standing in the names of the Collector and the judgment- 
debtor. It did not come into Court by -way of realization under 
the decree* 

The payment must be taken to have been made on the day the 
'"Court received ■■■■the^-' cheque, that is, on the .20th ; March : 
mndas KisliorcUs v, Abdul llmein 'Maliomd JIPK 

'There may be a .remedy by suit, but that is nO' reason why we 
should not come'" up- under the extraordinary jurisdiction if the 
Court below .has failed to exercise its jurisdiction and has 'acted-'; 
with material irregularity in shutting out our evidence!: 
ehiiiambalaCheMy.Seskayyan^af^^^K 


Jeficifs, 0. J.— The only question we have, to decide in this 
case is, whether on the facts disclosed we should be justified in 
setting aside, under section 622 of the Civil Procedure Code, the - 
order of the Subordinate Judge, -who has directed a distribution, 
undei.* section 295 of the Civil Procedure', Code,' of assets held 
by it. . 

The petitioners have ■ obtained a decree against Mr. Zulfi- 
karally and they contend that a sum of money, which has been 
paid into Court, ought not to have been distributed under sec- 
tion 295, but should have been paid to them exclusively. They 
maintain that the sum of money which is in Court does not fall 
, within the description of assets dealt with in section 295, be- 
cause, in the first place (they argue), it cannot be said that those 
assets have been realized, ^ and, in the next place, even if they 
' ';Eave’ "kem realized, they have not been realized in execution of 
'■ ‘ ' ■ 'V 
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The circumstances under', which ' the assets ■ in. . dispute ' came 
Goutt arc briefly these. The present ., petitioners, belie'ving,,.,. 
that the Collector had in . his hands money belonging : to',' 
judgment-debtor, applied for an attachment of tba.t. money .,: by . 
pro,eeedingS'U section 272^ , Civil Procedure' Code, and; : they,;,: 
further asked for a direction for payment to them of their 
decretal amount out of the sum of money which, (as they alleg- 
ed) they were informed and believed, was deposited with the 
, Collector by the judgment-debtor. An order was passed '.on that 
occasion, but it did not bear any immediate fruit. Subsequent- 
ly the Collector wrote to the Judge asking whether the attach- 
ment was levied against certain moneys that were deposited in 
the Bank of Bombay. The Collector intimated not only that 
the moneys were deposited in the Bank of Bombay in the joint 
names of the Collector and the judgment-debtor, but also that 
he^ was willing to sign the order for the withdrawal of the 
money if the judgment-debtor permitted him to do so. 

The petitioners then applied for an order on the Collector to 
pay them the decretal amount and the Court directed that a 
letter be written to the Collector requesting him to send the 
cheque for the decretal amount to the Court payable to the 
Nazir of the Court. On the lOfch of March a letter in those terms 
was sent to the Collector. 

On the 18th March the Collector sent a cheque for Rs. 
15,623-11-0, payable to the Nazir of the Court, that being the 
amount of the petitioners’ decree, and it is that sum with which 
we arc now concerned. 

We have passed over some intermediate stages of ' the 
proceedings which led up to the payment of that sum ; but we 
have stated enough to indicate the circumstances under which 
. it was paid,, and we have now to determine whether the Judge 
in directing a distribution under section 295 has fallen into an 
error that would justify us ”in exercising our'-'rovisional juris* 
''diction. 

; '' ' ' ; First then can it be said that there has been no realization ? 

" « 'What the section provides is that whenever assets are realized 
^ by sale or 'otherwise in execution;, of ■ a ; decree, the consequences 
, presoribed'da the 'section shalU ' _ ^ ^ , 
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Pfirnd facie the word ^'realized implies that property lias been 
converted into or obtained in casli or some other foriii available for 
immediate distribution^ and there is nothing in the word itself 
which rerjiiires that that process should take place as the result 
of ulterior proceeding in the course of execution. So that;, 
if wo take the word realized’' alone^ it is insufficient to 
bear the burden that the petitioners would place on it. But 
then it is said it lias not been realized in execution^ because the 
■ cash 'came into Court as a result of orders- which were, not 
properly made having regard to the circumstances which have 
'.since been disclosed. . 

The lino of argument is brieiiy this : inasmuch as the money 
was not in the hands of the Collector but was standing to the 
credit of the Collector and the judgment-debtor in the Bank of 
Bombay^ any order under section 272 should have been directed 
>-.mot-.:agiunst tlie Collector but against the Bank. But it is. quite: 
clear that an o,rder under section 272 is an order in execution^ 
and section 272 contemplates that the Court should not only 
direct notice to issue, but should pass further orders in the 
-matter. 

The Subordinate Judge acting (as he appears to us to have 
acted) under section 272, whether rightly or wrongly^ ordered 
the letter to be written to the Collector which resulted in the 
payment into Court of this sum of Rs. 15,623*1 1-0, How can it 
with fairness be said by the present petitioners that that money 
was not brought in in execution ? 

There is a general principle that a litigant must act through- 
out consistently with the position he has taken up in the litigation 
in which he is engaged. 

Here these petitioners have been enabled by an order of the 
CeJurt, purporting to have been passed in execution at their 
own instaneGj to obtain payment into Court of a sum of money^ 
and now^ they come and ask us to say that it was not paid in 
; '.execution,.- - --- 

We do not think that we ought under section 622 to listen 
for a moment to such a suggestion* We think that if there has 
b^ea any irregularity (we are not at present deciding that there 
was) 'it was an irregularity' occasioned by the petitioners them- 
Mves, and an irregularity’;, pub of which they have gained most 
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substantial advantage, so that we should be putting ' section'.' 622 : 

.' to, 4';:purpGse which' it is'.never intended, if we gave , effect to ; 

the contention they have urged before us. 

We are not foigetfiil of the case of PtbrshotamdaSB Trilhovan^ 
(hm \\ Makdnanl SiuvrjbliarfM Earihkarthi^i^) and the many other 
cases that have been brought to our notice j but it is enough for 
us to say that they appear to us to be absolutely foreign to the 
present case. By way of example we may take the case of 
F'UTshofamdaM Y, Mahdnant BufajhbartMp-'^ where a judgment™ 
debtor paid off an execution against his person and in return 
secured his release. The decree-holder was master of the 
position and the only reasonable interpretation, we think, to be 
put on that case was that the decree-holder accepted that sum of 
money as the only term on which he would be a party to the 
release of the judgment-debtor. 

' We may .remark in passing in reference to that case that so 
far as the record discloses it does not appear that it came in 
strictness within section 295 at all, because from the reference 
as cited in the report it does not seem that the assets wei*e held 
by the Court. But be that as it may, the circumstances to 
which ^ve have alluded show there is a broad and fundamental 
distinction between that case and the present. 

It is made a matter of grievance by the petitioners that they 
were not allowed to call the Bank Manager and the Collector, 
but we think the Judge exercised a wise cliscretibn in the matter. 

So much for the general questions ; it only now remains to 
notice very shortly the particular objections urged against the 
participation in this distribution of individual creditors. First it 
is said that the decree-holder No. 73, who is the ninth respondent, 
is not entitled to share, because there was no effective application 
for execution made by him at the time when the realization 
took place. But %ve think that the answ^er to that is to be 
found in the application of the 16th March, 1903, which was a 
clear application for execution of the decree though hJiaUawn^s 
not paid. 

. The objection urged against the other decree-holders, who 
have been distinguished before us by.NTps. 68, 69, 70 and 78, is 
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that tli 0 provisions of section 248 ^ Civil Procedure Code, have 
not been complied witli^ but it is clearly shown that in the case 
of Nos« 08 and 69 there is no ground for this suggestion and we 
cannot on the record before us find anything which entitles us 
to say that the Judge has committed any error with regard to 
Nos, 70 and 75, 

The result} is that the rule must l)0 diselxarged. with costs, 

BuIp lUselmriiech 
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Sii* X. JI Jcnhimt ICO.LBJ,f Qluef ctml Mr, Jmtlce Adon, 

''BOS* ' TiEE SICEETAEY or STATE poe INDIA (oeigin-aj: DsFisimANT) 
AraBiiAKr, ilAIDATEAO HARI and othsbs (orioikab Plaiotifps), 
Ebspondents.*'*' 

Imimd^h^—Dasname Ban^asl and G-oscm ZiDulimle-'-Kadim f ancien;tJ:haJcs---*-', 
H, reheat — OoTjxyrah hocli/— ■Fluctuating communitkB--Bntg of the CoiO’jJ, 
poselMe, to Jiml legal origin of existmg facts. 

The jjkintiEs, whose title as Indmdars of a village dated back to 1762, sued 
on the strengtli of their title as Indmdars to recover, on account of certain 
haks, a sum of money which they alleged was due to thorn and was wrongly 
taken by tho defendant. The defendant alleged that the haks \^Qm; KaMm ' ' 
(anoient, i. c., which came into oxistenca j>rior to the Inaoi grant of the village 
to the plaintiffs’ ancestors) and had escheated to (rovernnient. The Court 
below allowed the claim. 

On appeal by the defendant, 

Bdd^ coniirming the decree, that in order to make out that the Government 
had become entitled to the haks (Dasname Sanjasi and Gosavi Zixndivale) hy 
virtue of an escheat three things must be established, namely, that (1) there was 
a heritable grant to individuals, (2) that the heirs of tliose individuals have 
failSl, and (S) that on tho happening of these two conditions the haks would 
o.scheat to Government. 

~ The burden of establishing* a title by escheat lies on those who assert it. 

The expressions Dasname Sanyasi and Gosavi Zundivale do not indicate 
individuals. They indicate a group or community of Sxinjasis or Gosavis. 

. The law of the country reeognisies fluctuating communities as legal ygersonm 
' capable of owning property, as, for instance, the caste and the village, and the 
hakdars la the present case were communities composed of the religious elements 
, their names indicate. ' ■ ' ■ ■ 
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A corporate l^ocly is dissolved by tlie total loss of all its members., but on snob 
clifisoliitioii tJiere is no eseboat to the Crown either of its lauds or its rent-cbaTges. 
^Oii the dissolution o£ Ibo corporation the cause of the grant fails, and the effect 
of a dissolution on tlio corporation's rent-charges is that they liecome extingnisli- 
eii As in tlis easo of the death of a grantee of an annual payment out of land 
to Ir&st during the term of Lis life tlie payment sinks into land on its detormina- 
iion, so where the grantee is a community and the gTant is to last during the 
term of its exislonca on its dissolution a similar result follows. 

..a' ■ Where, there has been a well established user extending'oveiva long series' 
of ;yoars it is the duty of tho Court, if possible, to lind a legal origin of tbe 
C3.xistiiig facts. 
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Appeal against the decision of II. Kniglit^ District Judge of 
. 'Scltaraj, in original suit No. 2 of 1898. 

Suit to recover a certain sum on account of Ka/lwi (ancient) 

: ,Iiaks„ in.' an Inam village. 

o 

The plaintiffs were the Inamdars of the village 'of Alhavshi 
in the Satara District^ under a sanad dated 17G2 a.d. In the 
village there were certain hakdars, amongst whom were included 
Dasname Saiiyasi and Gosavi Zundivale. The village accounts 
showed that Es. 90-2“0 were debited in the names of the said 
two hakdarSj but the plaintiffs were in receipt of the said amount 
ever since their Inam grant. In the year 1S9S^ Governsoent 
having withheld the payment of the said amount^ the plaintiffs ' 
Brought the present suit^ alleging as £ollo\ys : — -The revenues of 
the village were annually divided between them and Govern- 
ment, and Government wrongfully took Es. 90-2-0 out of the 
amount due to the plaintiffs in January and March, 1898* The 
defendant took the said amount from plaintiffs® share under the 
OollectoNs oi;der dated the 14th October, 1897. The plaintiffs 
appealed against the said order to the Commissioner^ Centrtii , 
Division, but without eff’ect. Thus the plaintiffs had made 
possible appeals. The reasons assigned by Government for 
withholding the amount were not proper. Whatever alterations 
the officers of Government might have made in the village accounts 
in relation to the items of Dasname Banyasi 'and Gosavi Zuncli- 
vale (under which the amount in question was entered) there 
was ho alternation in the amount which ,tke plaintiffs were entitle 
'ed'to receive. Notice under ^sectioh',’'424,o£' the Civil Procedure. . 
’Code (Act XIV of 1882) was*''doly‘^erv:ed on the defendant* 
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The plaintiffs^ therefore^ prayed that they should be allowed 
to recover Rs. 90*2-0 from the defendant with interest thereon 
at 9 per cent* up to date of payment* 

Tite defendant replied that the claim was tiiiie-barred, that the 
anioiiiit ill suit was hot unlawfully decliicted from plaintiffs^ dues, 
iiiasmiich as by the terms of their saiiad it lapsed to Goveni- 
the plaint ifis were estopped by section 115 of the . 
Evidence Act (I of 1872) from pleading that the sum in suit was 
not Kadim (ancient) Inain^ and that the claim was barred by 
section 11 of the Revenue Jurisdiction Act (Bom. Act X of 187 6)« 
The sanad in suit is embodied in the High OourPs judgment* 
The Judge found that the plaintiffs having exhausted all 
, possible appeals under section 204 of the Land Revenue Code 
' ^ ' (Bom. Act V of 1879) against the order of the Collector the 
suit was not barred by that Act, that the plaintiffs wmre not 
estopped from pleading, that the allowance in suit was not Kaiim, 

, :Tml that the plaintiffs had acquired prescriptive title to , 

, tlie allow^ance. The J lulge therefore allowed the claim, 

K J. KirUhar (Government Pleader) for the appellant 
(defendant) We contend that plaintiffs have not exhausted 
all the remedies contemplated by section 11 of the Revenue . 
Jurisdiction Act. Only one appeal was preferred against the 
ColIecto^^s order, namely, an appeal to thcGVjmniissioner, Central 
Division, but section 204 of the Land Revenue Code allows one 
more appeal, that is, an appeal to Government. 

[The Court over-ruled the objection on hearing R. P. Karandi- 
Mr for the respondents, who pointed out that the original order 
ivas passed by the Mitmlatdar, against that order there was a 
first appeal to the Collector, who having confi.rmed the order, 
there was a second appeal to the Commissioner, Central Division.] 
Next we contend that the two liaks in dispute are liarEm 
grants, that is, they have been in existence prior to the grant of 
_ the Indm to the plaintiffs^ ancestors. , A ref erence to the settle* ^ 
'luont sanad of 1888 will show that the plaintiffs^ Inarn is exclu- 
' .siVe of' those haks, which are included in the item of Es« 213-10. - 
. There is no, evidence to show that they were subsequently creat* 

on the contrary they seem'',tov’; 
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admit that tlie liaks are Kadim beeanse they say that they never 
made any payment on account of those liaks. We contend that 
under the terms of the sanad we became entitled to those haks 
as soon as the individuals representing the haks disaiipeared. 
We further contend that each of the two sects, though composed 
of several individuals; should be considered to be one jm'Boncu 

R* P* Kavandihariox respondents 1—4, 6 — 8 and lO — 13 (plaint*" 
ids) We rely upon our long practice and recognition of title by 
the Inani Commission in 1859-61 : Vasitdev ’Pandit v. The Collector 
of The claim of Government^ i£ it was ever inexist- 

ence at alh long ceased to exist and is barred by limitation. A 
solitary entry in the village accounts of paynient to hakdars in 
the year 1818 was explained away by us in the statements made, ' 
in the old revenue inquiries. 

Dasname Sanyasis and Gosavis Zundivale are not particular 
individuals but sects (Steele on Hindu Law and Customs^ Edition 
of 1868^ p. 435 et seqi). 

Government claim by escheat, but they have neither proved 
escheat nor that it occurred within the statutory period. 

It is admitted by Government that -we have not made any 
payment to the Sanyasis or to the Gosavis^since 1818* There is 
nothing to show that the payment was made in 1818 as of right. 
Our user and enjoyment have^ therefore, ripened into ownership 
supposing we had none before. But we'claim the money as our 
own, inasmuch as neither the Sanyasi nor Gosavi item has been 
proved to be Kadim^ that is, existing before the grant to the 
plaintiffs^ ancestors in 1762 a,t). The older account of 1759 
A.i). mentions no such items. 

The grant of the fresh sanad in 1888 does not alter the situa- 
tion because we had enjoyed the money for more than sixty 
years after the soliiary entry in 1818* A much shorter period ' ^ 
would have been sufficient as Sdtara District was brought under 
regulation only by Act III of 1863. The acceptance of the 
'British sanad in 1888 by some ■■ of;, the. plaintiffs only does not 
bind all the plaintiffs, nor do any incorrect figures in the sanad 
operate as estoppel having regard to 'the. circumstance that long ' 
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liclore the fresli sanad was granted tlie true facts with ; respect 
to the allowfiiicc iu suit had been brought to the notice nf. (jOw-:,.,,.,, 
eiiini( 3 nt» The sanad creates no right in favour of CTOvernment^j 
nor does it revive any such right if it evci:* existed; The-sanshd'"' 
cannot be consiclerecl to be a new agreement' between the. parties^,,, 
there being no consideration for it. 

5. IL BaJihlelov heirs of respondent' 5 and for respondent 9 :— , 
Y'oliavc held adversely to the intended donees. Government 
have not proved escheat. 

V. J. Kifiihar (Government Pleader) was heard in reply;' " ' 

Jefkinb^ C. The plaintiffs are tlie 'Inamdars of the village^ 
o£ Mliavshi in the Wai Taluka of the Sdtara District,, and on, the'.'; 
strength of the title this implies they seek in this suit to recover 
a sum of Es. 90-2-0 which they allege was due to them .but ,. waS',.,; 
wrongly taken by the defendant. 

The plaintiffs^ title as Inamdars dates back to 1762, for in " 
that year an Indinpatra was passed to the plaintiffs^ predecessor 
in the following terms 

^'’To Eajaslni Xarsingrao Janardhan Burnamed Wagh, of the Bharadv'aj 
Gofm, AsliTtTalajana Sutra, Astrologer and Knikarni of Mauzo Morve, pargane 
Simii. 

‘^Compliments of servant Madliavrao Ballal Pracllian. The Inampatra given 
in writing in tlio Soor year Sallas, Shitain, Maya and Alaf, Shake 168-1*, in tlie 
cyclical year called Gliitrabhann, is as follows : — You, having come to the camp in 
Kasha Poona, represented to the Ihmir that you were a family -man, that you 
should be maintained, that therefore the liege lord may be graciously pleased to 
settle and grant a village as a fresh Inam and 'that letters may be executed in 
your favour as authorities for enjoyment. Thereupon, considering that you 
rci;ilered service to the liege lord for a long time and that you arc a family-man 
and that it is necessary to lu'ovide for your maintenance and out of kindness 
towards you, the viiiage of Mhavshi, in Taraf Xirthadi, Praiit Poona including 
the dutaria that is the Swarajya and tho Moglai (shares of the revenue) together 
with the Sardeshmukhi and all cesses and taxes and with all the present and 
future cosses exclusive of Hakdars and Inamdars and together with water, trees, 
grass, wood, stones, mines and buried treasure, etc., is settled and granted as fresh 
■ Inam. Therefore you are to get the village aforesaid transferred to you ; and 
you, your sons, grandsons, and descendants . from generation to generation are 
to eiijoy the'lndm and live in peace. Be this known. The 26th Moon of Safar. 
This mandate is final.** \--v; ^ ; ■ ■ ' . , , 
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By this dccoment the property in the soil passed : liavji 
Narayan IlcmcUih v. Badaji Bapuji JDesaL 
In 1859 there was an award by the Assistant Commissioner 
in relation to this village^ and by it the Indmdar^s property in 
the soil was confirmed : Fasudev Pandit v. The Collector of 
Puna ^2), 

In 188S a sanad was passed under the Summary " Settlement 
Act in the following terms ; — 

Whereas the village o£ Mhavshi in Talnka W*^ai of the Sat-ira Collectorate is 
held as an hereditary Inam, under the authority of the British Government, as 
shovrn below ; — 

CoutiiuiaMe for ever as transferable private x>roperty on payment 
of annual Nuzarana. 
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“K is licreBy deelared? tbat the said village sliall be continued for ever by tbo 
‘^BTltisli 'Oovcnuuent under section IV and ' section XVI, clause Bj of Act ll of 
lSd3 of the Bombay Legislative Oouncib as tbe private property of tbe persons 
wbo sball, from time to time, bo its lawful holders, on tlie following condi- 
tions 

the snid holders shall contiiiiie faithful subjects of the ■ British 
Government, and shall pay to the same a fixed annual siiiii of Rs. 31-9-0 as 
Nosiaranu, in addition to any Jooree or other tax heretofore payable. 

Secondly * — Tliat the said holders shall have no present or future claim to any 
alienations, whether land or cash, more ancient than the grant of the village, 
all which shall be permitted to be enjoyed under such orders as the British 
Government may from time to time issue, till such time as they may finally 
escheat to the British GovemnienL 

Thirdly . — That if in any case the existing assessment of occupied lands has 
been gnarantecd by the Revenue Survey, such guarantee shall be respected in its 
integrity until the expiration of the |)eriod of the guarantee, after which the 
holders of the village shall be at liberty to revise the assessment, all lawful rights 
and privileges of minor Indmdfirs, ' cultivators, sub-tenants, or others being 
maintained. 

In consideration of the fulfilment of w'hicli conditions the said village of 
llhavshi shall bo Continued for ever, without increase of Land-tax or Naxaraua 
over the said fixed amount, and without objection or question on the part of 
Government as to the rights of any lawful holders thereof, whether such rights 
shall have accrued by inheritance, adoption, assignment, or otherwise ” 

The sum of Rs. 213-10-0 mentioned in the column of cash 
deductions includes two items^ one a hak in favour of Dasnanie 
Saiiyasi, the other a hak in favour of Gosavi Zundivale^ and it is 
in connection with these two haks that the plaintiffs^ claim is 
made. 

Stated shortly the rival contentions are these : the plaintiffs 
maintain that they are entitled to receive the amount of these 
two haks^ that it always has been received by them, and that 
since 1818 they have not paid the hakdArs ifidicated and so have 
gained a prescriptive title to the haks. 

The Secretary of State in Council on the other hand alleges 
that the haks are hadim^ and have escheated to the Government* 

We think the evidence establishes that the haks are Icaiim; 
they certainly are ancient, and according to the sanad of 1888 
they are more ancient than the grant of the village, for admit- 
tedly they are included in the Es. 21340. It is urged that this 
sanad is o! no value as it was not signed by all the In&nd4rs; • 
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hub^ though it may not have been signed by allj, it was accepted 
by all as the basis of the settlement arrived at. We do not 
think this conclusion is shaken by the account of 1759^ for in the 
first place it is three years earlier than the original sanad^ and 
in the next place it is not clear that we have in it a complete 
statement of all the liaks then existing. 

We ^Yill therefore deal with the case on the footing of the 
haks being hadim^ and consider what under the circumstances 
are the legal consequences of the •non-payment of these haks to 
the proper hakdars since 1818. 

First then^ has the defendant made out that the Government 
has become entitled to the haks by virtue of an escheat ? For 
this at least three things must be established : (1) that there 
was a heritable grant to individuals, (2) that the heirs of. those 
individuals .have failed^ and (3) that on the happening of these 
two conditions the haks would escheat to Government. 

Now it is clear that the burden of establishing a title by 
escheat lies on those who assert it> so that we must be satisfied 
that the burden has been discharged : Gridhari lall Boy v. The 
Bengal Governments^^ The evidence (in our opinion) falls short 
of establishing the first of these conditions, for it is not shown 
that the grant was to individuals ; no one is able, to say that the 
expressions Dasname Sanyasi and Gosavi Ziindivale indicate 
individuals, and there is very good reason to believe that they 
do not. 

In Steele on Hindu Law and Custom there is an appendix 
which deals with the custom of Gosavis, and it is there said that 
'^^all questions relating to the internal administration and 
discipline of the order are decided by an assembly called the 
JDmname which should consist of the disciples of the ten founders 
from whom they take their names,*^'^ It appears to us therefore 
that the grant was to an assembly or community of Sanyasis. 
In the same way Gosavi Zundivale does not point to any 
"particular individuals as such^ but to'a group or community of 

'■'Gosavis,";', " " ' , ' ' ' 

. ... There can he no doubt that the law of the country recognized 
capable" of' o'wning ' 


'fluctuating' 'com'muiiitieH as"' legal: j 
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extinguished : Viner^s Abridgment, Rent, B, b, plae. 2, It is no 
doubt true that so far as the English, law of escheat is founded 
on the principles of feudal law it furnishes no conclusive clue 
to the operation of ; the. la.w ' of^eseheat in ^ India {Emuc Somt 
KowaT\\3Iirza Ilimmtd'. Balmdoor^'^ ]m rule a;S to the 
property of dissolved corporations appears to us to be founded 
on a broader basis than that furnished by the technicalities of 
the feudal law, and to furnish a useful guide in the circumstances 
; of the present ease. 

■ The applicability of this doctrine beco.mes the more apparent ; 
if we consider the result that follows on the death of one who';'/,, 
is the grantee of an annual pajuiieiit out of land to last during . 
'.the'' term of his life; clearly it sinks into the land on its deter-;.;' 
mination.. So if the grantee is -a commiinity, and the grant is to ; 
'last. .during .the term of its existence, on i.ts dissolution a ■siinilar 
Vesult'.follpws."'' 

But the case cannot be disposed of without considering the 
oQbct of the sanad granted under the Summary Settlement, 
wherein these haks are included among the deductions to be 
made in respect of cash allowances. • 

By the second condition of the sanad it is provided that the 
Imlder shall have no claim to any alienatioas wdiether land or 
cash more ancient than the grant of the village, all wdiich shall 
bo permitted to be enjoyed under such orders as the British 
Grovemment may from time to time issue ■ till such time as thej^ 
may finally esclieat to the British ' Government, but in- our 
■opinion thiS' makes no difierenee in the- result ; for if ' the' liak. . 
had prior to the Simimary Settlement become extinguished, as 
on the facts, we think, should bo held, then this sanad could not 
operate to revive the hak : for, apart from all other reasons, the 
hakdars wdio>se continuance w^as' a, necessary condition of 
haks were no longer in existence. 

'b;;::T'he:mbj.e,c.t^^^ 'tliat':thp',.s''mt''”'.is:.'barre'd., by.^'.the,' ,Re venue 


Government it is argued thatMie has 'misapprehended , the 
requirements of the law. ^ The governing section is the 11th of 
that Act which provides that Mo Civil Court shall entertain 
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any stiiti against Government on account of any act or omission 
of any Kevenne ■ officer ■ unless the plaintiff first proves that^ 
previously to bringing his. suit, he has presented all such appeals 
alio wexl by the law' for Ahe time in force, as within ; the' 

:.,;period . of limitation allowed, for bringing s.iicli suit, it was pos*-' 
: sible .to present/^ By section '204 of the. Land Eeveniie Code it 
is provided ^^An appeal , shall lie to the Gfovernor in . Council 
from any decision or order passed by a Commissioner or by a 
Survey Commissioner, except in the case of any decision or 
order passed by such officer on appeal from a decision or order 
./itself recorded on appeal. by any officer subordinate, to hiin/t'. 

There has been no appeal to the Governor in Council bere^ 
-but there' 1ms been, to the Commissioner, so , \ve have to ■ see,' ' 
whether .the Oo'mmissioiiePs order was on appeal from an ■,'orde.r"' 
'.h. Itself begorded'O ; ' ,• 

,,,seem there have been successive orders in'; this 
matter by the Marnlatdtir^ the Collector^ and the Commissioner* 
The Oommissioner-^s order was undoubtedly on appeal from 
one of the Collector, but the difficulty has been to determine 
whether the Collector^ order was on appeal from the Mdmlatdar, 
Unfortuiiately the record is meagre on this pointy but under the 
circumstances the safer inference would appear to be that the 
OolIector^s order was passed on appeal^ and in this view of the 
case the plea must be overruled. 

For these reasons we affirm the decree of the District Jiidue 

■ , ' . , "O , ■ 

with cosiis. 
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Before Sir B. IL Jenhinsi K.C.LB*, Chief Justice, and Mr. Jushce Aston. 

DHANJIBHAI GIRB'HAEBHAI (obigikal' PiAiHTiJi?}, Applicant t). 
MATtIUEBHAI GHELABHAICobiginal Defendant 4), OppOxNeot/^’ 

Civil Broectlure Code (Jet X/F qflSSB), sections 520, 6131 and 526 — ArLltm^* 
iion — Award — Allegations against the award --Mefnsal to file the award-^ 
Objections must he proved to the satisfaction of the Court. 

It is not piiiilclent merely to allege a cause oi* ground against the filing 
of an av^ard siicli as is indicated in section, s 520 and 521 of tlie Civil Procedure 
Code (Act XlV of .1882), but the cause oi* the ground must also he proved to the 
satisfaction of the Court : 

Bandehar v. Bandehars (0 followed ; Yenhatesh lihando v. Clmiap^ 
gar da (2) and Tejpur v. Mahomed Jamalf) distingiiisliod. 

Application under the extraordinary jarisdiefciou (section 622 
of the Civ.il Procedure Oode^ Act XIV* of 1882) against the 

decision of Laliubliai P. Parekh, First Class Subordinate Judge 

• ' 

■ Suit to obtain a decree in terms of an award. 

The plaintiff sued to have the award made hy the arbitrators 
appointed by parties without the intexwention of the Court filed 
and to obtain a decree thereon alleging that there were disputes 
between the parties regarding houses, larids^ etc, ; tliat with a view 
to have them settled they appointed certain arbitrators on the 
13th July, 1899; that the arbitrators gave their award the next 
day, and that the plaintiffs were entitled to have the award filed 
and to obtain a decree in its terms. 

:;.v;v^ ■ Defendants 1, 2, 8 and 5 were absent. 

Defendant 4 contended inter alia that the plaintilf^s application 
did not satisfy the requirements of the Civil Procedure Code; 
that the award was indefinite and incomplete ; that it was in** 
/b , ' capable of execution ; that it was made without hearing him and 
without taking his evidence; that two ..of the arbitrators did not 
act honestly, and that the i3,ward was illegal and could not be 
' filed under section 525 of 'the Civil Procedure Code. 

.. ;'pv\,V-;,C"''vy'' Applicaito.^o, 2p ol 1002 under .tbe.extmoydinary jarisdiefiioii. 

’.(I). (ip^^,$ 6 niy 60 sbyy';fAb;y;vyr-’v 
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TJic Sabordiiiato Judge raised the following issues :— 

award soEglit to be converted -into a decree legal ; and : valid'' under 
-ilie Oivii'lb^ecedure Gode^P. . 

2* Id tlie award indelinite and imperfect and thus ineapalde of enforccmniit ? 

l». Docs the defendant d sliOAV any corrupt motive or spite on the part of the 

"■arbitrators P 

4. Was defendant 4’s submission obtained coiiditloiudh' and in the aAvard 
void f«)r non-fuliilment of tl^e condition ? 

D, Gan the plaintiff's j>ra.yer be granted P 

The Subordinate Judge found on issue No. 5 in the ncgati\^c 
and dismissed the suit without recording findings un the other 
issues for the following reasons : — 

ll;e rvvard. Exhibit 24, sought to bo hied appears to be indefinite. ‘ 

Tho sward nowhere says that the parties were heard by tlio arbitiators befui'c 

riaiiitiff iJhanji says (vide Exhibit 20) that he had no dispute regarding the 
lauds disx)Osed of by Karotam by his will and yet the arbitrators ap^/Cay to have 
awarded part of the lands to the plaintiff. 

Arbitrator Ihtising; says {vlds Esliibit 21) that Ji.o evidence was taken by hlui 
and the other arbitrators before making tlieinvard. It appears that none of the 
parties except tlie plaintiff and defendant Jhavor wore called and heard by the 
arbitrators {vide Exhibit 21). They did not even care to inquire where the other 
parties Tverc, Arbitrator Kasliinatli (Exhibit 22) says that Dhanji, plaintiff, 
Avas first called and then J haver was called and heard each in the absence of the 
utlier, and that no evidence regarding the adojffioii vnis taken hr them. 

Hearing one of the parties in the absence of the otlier is a breach of dut s- on 
the part of the arbitrators. It therefore entitles defendant No. 4 to have the 
award set aside : I, L. E. IS Bom. 209. 

Tlie objections raised by the defendant regarding iUxofaclmi and \alidity (ff 
ilio award are not merely frivolous or colourable. I Lavo, therefore^ no 
jurisdiction to deal with them. I therefore refrain from deciding the first foiu* 
issues of this case (vide T. L. R. 20 Bom. 596). I must, therefore, refer the 
parties to a regular suit. 

In I.L. IE 1'7 Bom. 674 it was held that Nvhere the objectioos taken by the 
defendant are not obAiously unfounded the award cannot be filed, 

applied iiuder the., 'extraordinary jurisdietios" 
(section 622 of the 'Givil Procedure Code^ Act SIV o£'‘1882). 
^urging that the Court erred in' not exercising the jurisdiction 
/vested in it- by law; -thaifc it did not properly understand the scope, 
of the "inquiry provided for, by 'sections 525 and 526 of the Civil ' 
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Procedure Code ; that the f&ctum of the reference to arbitration 
being admitted the Court was wrong-iii withholding 't^^ 
of its, jurisdiction ; that the mere circumstance that the objections 
raised by the defendant were not on the; face.- of' them frivolous.::' 
and colourable did not deprive . the Court of its jurisdiction unless 
they were proved to bo substantial and proper ; that the view 
taken by the Court was erroneous and it was wrung in not 
recording its findings on the first four issueS;, and that it erred 
in referring the parties to a regular suit instead of filing the 
award. A rule nisi having been issued calling on the defendants 
to show cause why the order of the Subordinate Judge should, nob 
■be set aside: 
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Mar/omid lY if ^/h'a appeared for the-' applicant (piaiiitill) in 
support of the rule :-»*Wc applied for the filing of the award 
under section 526 of the Civil Procedure Code^ but the Judge 
refused to do so on the ground: that^ as the defendant raised 
several objections against the and .the va of the 

awards he had no jurisdiction to entertain and dispose of the 
application on the merits. The Judge relied on' the decisions in 
Vcuhihtesli lilumdi) v. {J']hanapgavda^^\ Tejptif v. Mahomed J araal^^\ 
and without giving any finding on the first four issues.- referred 
the parties to a civil suit. Section 521 of the Civil Procedure 
Code lays down three requisites against filing an awards and if 
those three requisites are absent^^ the Court cannot refuse 
juri.sdiction. In the prcvsent case the^/kct'«^m of arbitration is not 
' disputed, so the eases 'referred to by the judge do not apply. We- 
rely on if Bam v. Basraf ; Mahomed Walildiiddiav 

llaJdmaih ^'^‘iSnrJan liao^ v. Bhikari CK Jones v, 

iZ LedganL The view taken by the Judge is erroneous. He 
should have entertained our application and gone into the merits. 
The objections urged against the filing of the award are, such as 
are contemplated by sections 52Q and, 521 of the Civil Procedure 
Code and they have not at all been proved. The Judge should 
have taken evidence and recorded findings on the other issues. 
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Kfishmld i¥, Ihaveri appeatetl for tlie oppoiieiifc (defendant 4) 
to show cause :™We have shown all the' grounds m'entioiied ia„ 
... sections 520 and 521 of the ' Civil Proeedure Codc» The Judge 
hasj as a matter of fact, found on all the issues, thoiigli he liaS; 
not recorded distinct findings on the'm and, it was not necessary 
for him to do s'o. A iiiere allegortioii that such groiinds as are 
' ..'iiieiitioiied in sections 520 and '521 exist is cjuite suflicient to 
preclude the Court from making an inquiry ; Ve^ikates'fi Kliamlo 
w C> kauapgavdiiS'^'^ But in the present case there is something 
:'''mQ,re' than mere allegations. The arbitrators and parties were': 
oxaminech ■ We disputed fctckim and the validity of the- 
taward, therefore the Judge was right in referriiig the parties to^ 
a Civil Suit : TeJ'pur y.'^Iahomed Jamal ; DandeJar v. Dmde-. 

0. J. — The present application arises out of arefusai'^'. 
':';d3y the .First Class Subordinate Judge of Surat to file an award 
''7 under section S20 of the Civil Procedure Code. It is conceded 
''d.dliat there w'as.u submission and an award, and tliat the. applicant: - 
-;:::was^,:''inte in 'the award.;-; but the ^Subordinate -JudgeA;: 
.'''aJeclineci to file the award because he conceived . hiiiiself' to-'-be-V':, 
bound Iw the decisions in Venkatesh KliancU v. Chauapgavdd^'^ 
and Tejpur v, Mahomed for he took the results of those 

''::deck^ that^ if -to. an-'. application Ahr the llliiig ,o£ 'an ' 

award any substantial grounds of objection are brought in, then 
the Court , has no -jurisdiction to entertain and dispose of the 
application on its merits. 

There is an impression that' the view of the Bombay High 
, Cdiirt; is '■ .diaiiie trically .. opposed to ' - that , of ..the , other Courts, - - but ■ '■ 
we think that this exaggerates the' difference that really exists.-- " 

The objections;' .against the filing of an award .may fall under;'-^ 
two heads: those .indicated in- .sections 52.0 and 521'-of the Oode'v^ 
of Civil Procedure" -.and those which ..do not fall within The 
descriptions of those seetions. 
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Section 526 provides that if no ground such as is ' mentioned or 
refeiTecl to in section 620 or 621 he shown agaiuBt the award, . 
the Court shall order it to be filed and such aAvard shall then 
; award made under the^. provisions, of , this 

chapter; audit has been decided in DanSekar w BandeJmfsY:, 
that under the corresponding sections of Act X of 1877;, it did not 
siiiBce merely to allege a cause or ground against the award such 
as is indicated in the sections 520 and 521 of the present Gode^ 
but that the cause or the ground must also be proved to the 
satisfaction of the Court, 

The cases cited in support of the view that the mere allegation 
of a cause or^ ground suspends the power of the Court to act 
under section 525 are Samal Ifathii v. J aiskanhar 
llirjihliaiwJariiseiji^^-'l Venkatesh Khando v, Ghana jig 
'TejpurY, Mahomed ; but Sir Charles Sargent in Fikales/i.:'' 

Khando v. Ohanapgavdak^^ and Sir Charles Farran in Tej‘i)UT v. 
Mahomed are careful to point out that the case of Dandekar 

\\ Dathdehar 8^^'^ is in no way touched by their decisions, and the 
result of these eases appears to iis to be that the Bombay High 
Court is in accord with the others'where the cause alleged is one 
under section 620 or 621, and that it differs from them only in 
declining to hold that objections other than those Ccni bo made 
the subject of investigation and determination in a proceeding 
under chapter 37 of the Code of Civil Procedure, 

In this case wo have nothing to do with the 'latter class of 
objections, because it is clear that the objections urged against 
the 'filing of the award fall under ' sections '520 and 621 of the''' 
Civil Procedure Code, We therefore think that the learnecl' ' 
Judge was in error and failech to exercise the jurisdiction'' whicli-',;''' 
was vested in him when he declined to investigate and determine 
the merits of the grounds urged against the filing of the awarX 
We accordingly make the. rule absolute, set aside the order of the ' 
Judge,' And'rhfi^ 

|i||i|isioi::'''Qh^!'';the''Une'ritSi'-':''r'^^^^ 

||||;i||i||::if:::fhis:-:rule;;wilhb 

' a) (18S2) G Bom. 603. (3) (1890) P, J, p. 250, 
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Before Mr. Jnsllee Chandavarhar and Mr, Jr slice Asion» 

THE ]\EUN1CIPAL OFFICEE, ADEN (oiugihal Dil'fenpant}, Aopucxi^f, 
* tt. ABDUL KAETM F.lTEil MAHOMED Plaint itf), Opith 

:..NESTA^ 

Letters Patent ^eUnscs A#, Vrk\j CoUTieil— Leave to aj>pe(J--^Iiderloevloi\r 

orders — Jurisdiction, qimt'aiu of. 

Tlie Hig'li Conrt in tlieexercisa of it,s e^iti'acrdlniiiy Original Civil Jiu'isdiction 
removed to Itself for trial a suit instituted in iho Court of the Resident at 
Aden* On an application liaving been mndo for Iccve to appeal to tise Privy 
Coiineji — 

Held, tliat the eortidcito prayed for should be given, for (1 ) even if the order 
io ho ap|j8aled from was interlocutoyy> the ITigE Court had discretion to giant 
iheeeriifieate under elaaise 40 of the Aniencled Letters Pitont ; (2) that the value of 
the fUibject-inatter was Ps. 10,000; and (0) Hie question raised was one of 

Application by the Municipal officer at Aden for le«aA’e to 
appeal to the Privy CouneiL 

On the 5th Alarch, 1908^ the opj)oiient applied to tlio High 
Court on the Appellate Siile for a transfer of the suit filed by 
liius against the IHnnicipal officer at A.den in the Court of the 
' .■Eesideiit at ik den. to the High Court of Bombay for trial and 
deteniiination* 

The High Court (Candy, Officiating 0. and Oliaiidavarkaib J.) 
on the 7th Jiily^j 1903, ordered the transfer of the case to itself. 

The applicant applied for leave to appeal to the Privy Coimeii ; 
the prayer was expressed as follows 

Your petitioner therefore prays that your Lordships will ho pleased — 

04 to grant Iiim permission under clause 40 of the said Lotfers Pntenj; to 
appeal against the said order to His Majesty in Council and to grant lam In 
such form to yoiu’ Lordships may seem meet a cej-tiheate that the oaso a fd' 
one for sucdi appeal ; and 

(fi) to admit his ])otition and to transmit to His Majesty in Council under 
iho seal of this Honourable Court a correct copy of tlie recoi'd so tar ns k 
material to the questions in dispute herein, 




^ ^ Civil Application No* 3aS of U 
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The groU'EcIs iipOB ' which 'the applicatidii 'was macla.:.were that , 
the.:.Goiw^ the Eesident at ■ ■ Aden was not .subject to the. 
:.,supermteiideiice of the High Court of Bombay ; (2) that the High; 
Court had no power to transfer the suit for trial to itself as a 
Court of extraordinary original jurisdiction under the provisions 
of clause 13 of the Amended Letters Patent; (3) that the 
said clause could not be applied in the case of a suit instituted 
in a Court not subject to the appellate jurisdiction of the High 
Court; and (4) that under iDhe provisions of Act II of the 

Court of the Resident at xAden is not subject to the appellate 
jurisdiction of the High Court. ■ ' 


ScoU (Advocate General); with the Government Solid tor^ for 
the applicant. 


'iSsialvad^ with Bclgdoio^ Gulahchmid and Wadia^ for the opponent. 


Chandavabj^ar, J. : — We think we must grant the certificate 
applied for. It is true that the application for the transfer of 
this case was made and heard on the Appellate Side of this Court, 
where appeals from the inofussil Courts are dealt with; but 
clearly it was an application under our extraordinary jurisdic- 
tion^, which could bo entertained by this Court and heard only 
under section 13 of the Gliarter Act : and according to section 40 
of that Act, even assuming that the order is interlocutory^ we 
have discretion to grant the certificate. 

The value of the property is not quite clear from the records 
of the case^ but as is pointed out to us by the learned Advocate 
General; the plaintifi* claims rent at Rs. 50 a months or Bs. 600 
a year, and that would come to over Rs. 10,000 at 18 years^ 
purchase. Even assuming that the value is less than Rs. 10,00(|, 

^ve think this is a fit case for the grant of the certificate applied 
for. ' This Court has held that it has jurisdiction to transfer this , 
case from the Aden Court to this Court. That really means that 
the plaintiff can sue in this Court, and not at Aden. The 
question raised is one of jurisdiction which goes to the root of 
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,„ We tlierefore declare that the case is a fit one for appeal to 
the Privy Council and direct that the OiBiiilicate applied for be 

grantecL 

i^..:::vvCostS''Of this . application to be costs' in appeaL 

' CefMficate {granted. ; 


APPELLATE CIVIL, 


Si'^' dj, S* Jenkins^ ILC».LJEJ.j Chief fTusUcCs (iwl Mr* Justice 

’ ; '|oo4, EAMPYABABAfi widow or GANESH,KAMv(oEiGmAL PiAiNTirr),: .ArY 
IS, i?BDLANi\ 4). BALA.JI SHEIDBAE (oaiaiNAL I)ErBHjDA.KT), Ebspohdent.^ 

Bviien.ee Act {I qf 187 B), sections B2, (5), B4--^AccQ%mts^ .. . j.-./':.. 

|j||||||:||A Comloration. ' ' ■ . 

' , , Tljo plalBtiii' relied on entries in tlie liaiidwrlting of her deceased linshand 

kcx>t in the ordinarj^ course of his business, 

accounts relevant only under section 34 of the Indian ' ; 
I&75) are not alone sufficient to charge any person with 
; corroboration is required ; but where accounts- are relevant also nnder 
section S2 (2), they are in law sufficient evidence in themselves, and the law does 
not, as in tlio case of accounts admissible only under section 34, require 
corroboration. Entries in accounts may in the same suit be relevant under both 
sections, aiul where that is so, it is clear that inasmuch as they are relevant : ; 
under section S2 (2), the necessity of corroboration prescribed by section 34 does 
notarise. 

Though accounts which are relevant under section S3 (2) do not as a matter 
; of law requiro corroboration, the Judge is not bound to believe them without 
coiToboration ; that is a matter on which he must exercise his own judioial 
a,",Judg©'Of :faGt.v 


Second appeal from the decision of L. Oriimp^ District Judge 
of SiCMra, confirming the decide: passe by.V* V. Pararijpe, First 
Glass Subordinate Judge of Sat<dra. 

-was the widow of one Ganeshrain, 

, the year. 1897 to recover from the dafencla'iit ,Rs. 1^428, ineluding 
^ _ interest^ as the balance doe to- her deceased husband on a cuiTent 
account*, ^ The plaint alleged that the isuin claimed was doe in ; 
_ respect of fifteen debit items amounting to Es* 1^644 of various 
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dates from the 9t]:i November^ 1891^ to the 6fcli March; 1896’, and 
that lis. . 551-9-0 paid by the defendant in two^ iteiiiS; 

Es* 401-9-0 and Rs. 150, had been credited in his favour* 

The defendant admitted having received only four items in 
the account aniomiting to Rs. 139-2-0, but he contended that he 
-■received those items in satisfaction of the debt due to him by, the 
plaintiif^s deceased husband. He denied having received the rest 
.. of. the debit items in plaintiff^s account or having paid the two, 
credit items specilied in the plaint. He further contended that 
the kliata sued on was fictitious and that the claim was time- 
barred. 

The Subordinate Judge found that the dealings shown in the 
' . khata in suit were not proved to have taken place between the 
parties. He, therefore, dismissed the suit. 

On appeal by the plaintilf, the Judge confirmed tho decree, 
though he held that the item of Rs. 175 specified in the plaint 
was proved. The Judge made the following observations i— 

The items are set out in detail in the plaint. There were admittedly dealings 
between the parties, and the .first question is how is the claim arrived at and 
what is the exact nature of the dispute ? According to plaintiii there were two 
accounts kept, one st \led the khasgat (or private) account and the other the ckdu 
(or current) account : the first seven items specified in the plaint (excluding those 
of interest) are taken from tho khasgat khata. 


r'l 


' ’i''; 
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Ganeshram, the deceased hnshand cx plaintlfi:, died, in 1890, audit is admitted 
that the khasgat khata is an account regularly kept in the ordinary course of 
business and it is in the handwriting of the deceased. It is admissible in 
evidence under sections 32 a,nd 34 of the Indian Evidence Act. It is urged by 
defendant that his accounts are also in part wu'itteii by a deceased person, ’but 
this circumstance is of little value. The mere omission to record a certain 
transaction is obviously of less importance than an assertion of it. If plamtiS^s 
case is true, then there is nothing unnatural in defendant’s accounts not showing 
these items. It appears to me that an account such as this is a priori entitled 
to a higher degree of credit than a similar account produced by a living person.” 

. It cannot possibly be a recent fabrication. At the same time corroboration is 
required. It is true that there is no very adequate explanation as to why 
defendant wished to open two accounts. ■ One witness (Exhibit 60) says that in 
his experience two accounts are souietiihes opened by the same man and it is 
possible to 'suggest several, motives; .IAo''not- think the circumstance seriously 
detracts fromihe W&o: of 4'; 'b ■ .vb' 
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It appeavs to .ICG . therefore that of. the- items in the .Miasgat khata, one .onljs, 

'•■ B.(}* Ks. 1755 can he held ' proved* ' It is argued that as the account is, 

' ,stro3;igly. coiTohorated in this- one instance, the other items, s.IioiiId require a less 
stringent proof. Admitting that this is so, I am of opinion that the proof is in 
no instance siiflicient. I do not think it necessary to consider the credit items 
in detail Even if satisfactorily proved, it is clear it would be impossible to hold 
the remaining debit items proved. It may be— it is indeed by no means 
improbable— that this account represents genuine transactions, but if persons 
will advance money without reasonably securing themselves against repudiation 
they alone are to be blamed for any loss which may be caused to them. 

Ji\ P* Karmidilcar (with 5. P. BaJcMe)^ for the appellant 
(plaintih) The Judge noticed, .only seven items out of the 
Pl-M in the plaint^ and out of the seven iteinB';: 

oiie^ viz.^ that of Rs.- 375^ proved. Both the parties 
liacl produced tlieir accounts. The plaintiff is a widow. She 
cannot appear in public and she was examined on commission. 
In her deposition she distinctly says that the items in suit were 
advanced by her deceased husband to the defendant^ who was on 
friendly terms with her husband. If corroboration is necessary^ 
we submit that there is sufficient evidence of corroboration. 

1 ^ ..The Judge has oni.ittecl to consider material evidence which was 
in xio way assailed, Though the Judge was of opinion that our 
claim may be jiist^ he has, not applied his mind to the sufficiency 
or otherwise of the evidence given by the plaintiff. With respect 
to corroboration the Judge has referred only to section S4< of the 
Evidence Act. 'This ’is. an .'erroneous view. The corroboration as 
it is in this case we submit, sufficient to support the plaintiffs 
case : Baburav v, 'Lala^s^'^ ■ The evidence of 'the plaintiff^ who says 
that the advances were made by her deceased husband in her 
'■ 'presence^ would make' the; accounts relevant under section 82 of' ^ 
the Evidence Act and the question of corroboration cannot arise s 
' Bajmmri Emr v. Mai B($l KruhanS^"^ 




(2) 11887) MI. 1*142^ 
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'M, / '■ respoildent' (clefeiidaBt),:— We ,lia4' 

; ,;,prodticed our, accounts in Court.' , They were also written by a 
;y '.person. wliO'^ dead.. The items which we denied are nofc„writteii ., 
..'./.■;in.'.our:'aecounts^;^ S2 alone of the Evidence Act .would not:' 

be suflicient to create liability. Sections 32 and 34 must be read . 
together. Both the Lower Courts have agreed in holding that 
the entries by themselves would not be suIBcient evidence of the 
liability. Section 32 was not relied on in the Lower Courts. ' A 
new case is sought to be made out in second ajppeal. 

[Jenkiks^ C, J, ; — "The Judge has not taken a correct view of ■, 
the law on the point of corroboration. The case will have to 
go back.] 

Then we submit that the whole case should be re-opened. 
The finding of the Judge that the item of Rs. 175 i's proved is 
such as cannot be accepted. What the Judge says with respect 
to it is that there is stronger evidence in support of this item 
than in support of any other in the claim. This circumstance 
in itself would not be sufficient to warrant a conclusion that the 
item is proved, The very fact that the Judge did not pass a 
decree for Es. 175 supports our contention. 

Karcudikaf, in reply The Judge has found that out of the 
several items in the plaint the one for Rs. 175 is Improved. This 
is a finding of fact which cannot now be upset. 

Jenkiks, G. J. — The plaintiff sues to recover a sum of money 
and in support of her claim she produces certain accounts and 
also calls oral evidence. 

The accounts are relevant both under section 34 and under 
section 32 (2) of the Indian Evidence Act, 1872. ^ 

^ The learned Judge has considered that corroboration of those 
' accounts was required, and by that we understand that he 
corroboration" ' . was'.: .-'necessaryy aS:.;':a . ■ 'matter'-of ; 
Entries in accounts relevant only under section 34 areinot alone 

.liability v corroboration isy^ 
under;,.; 
themselves, 




in the ease o£ aecounts admissible only 
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1904', tinder section 34 'require more. Entries in acconnts: 'may:: 
in tlie same suit be relevant tinder both sections as here^, and 
where that is sOj, it is clear thatj, inasmuch as they are relevant 
under section 32 (,2), corroboration is not required^by /the Act,,;. 
The learned Judge was in error in supposing ’ that the require- 
ments of section 34 applied to the accounts^ though they were 
relevant under section 32 (2), 

An error in law therefore has been committed and we cannot 
allow the decree to stand. 

At the same time we wish it to be distinctly understood that 
though the accounts, which are relevant under section 32 (2)/do 
not as a matter of law require corroboration^ the Judge is not 
bound to act on them without corroboration ; that is a matter on 
' ^ which he must exercise his own judicial discretion as a Judge of 

fact* In what I hawe said I have in no wsxj limited the discretion 
of the Judge as a Judge of fact in determining whether or not he 
will act on the accounts without corroboration^ the only point 
being that the law does not require corroboration. 

Therefore the decree must be reversed and the case be remanded 
for determination on the merits* 

Decree reversed* Case ‘ 
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Defore 3Ir. Justice Chandawhar ami Mr. Justice Batty » 

JETHALAL HIBACHAHD VAKIL (OE101KAL Plaixtifp), Appellant, v* 
LALBHAI BALPATBHAI SETH (oeigixal Defendant), Respondent.^ 
lnjnnction^En<rroaelmunt on layid-^Bicilding over a dliora — Gonipen^ 
eation not ^ro^er remedy. 

Tie defendant encroached on an abutment {dliora) of the wall of the plaintiff, 
which stood on a piece of ground belonging to the plaintiff. The wall divided 
- the j)roperties belonging to the parties. The abutment was on the defenclant's- 
side of the wall. .The Lower Appellate Court awarded compensation for this 
encroactiment, on the ground that there was a merely technical encroachment on 
the part of the defendant because only a foot or so of the plaintiff’s ground was 
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; ' ' ■ relief by 'waj .of in junction-' was the proper -reniecly in '^sncli -av case^ 

for to allow compensation would be to let' a trespasser put a value or money’s 
wortli';on, anotii0r, .mail’s property .and deprive him of it against his will. .. 

Croa(? 50 J^ V. followed* - . ■ ' 

Second appeal from the decision.pf S. L* Batclielor^ District 
Judge of Alimedabacl^ reversing the decree passed by Vadilal T, 
Parekh^ Subordinate Judge of Ahmedabad, 

.Suit for injunction* 

The plaintiff brought a suit against the defeiida'iit. wherein lie - 
prayed that the defendant be restrained from interfering with'.- 
his right to light and airland that he (defendant) should be, ' 
compelled to remove the superstructure that covered his ^ 

'^(abiitinent) which was attached to his- house (prayer 3)* ■ ■ 

- The contentions put forward by the defendant w-erO' that' the ■ 
'.■plaintiff had not -acquired a prescriptive, right ., to an easement ' of ■■ 
light and air^ that the dkora (abutment) was made recently on the 
plaintiff^s land^ and that the construction complained of was not 
injurious to the cUiora. 

The Subordinate Judge decreed that ^Hhe defendant do remove 
the structure of his rooms that obstruct light and air passing 
into the plaintiff house through the ionrjalu (windows) in suit 
at 45° degree angie/^ As regards dAora his finding* was : '' It 
{clliora) is old and is still in existence* It is tapering at the top* 
The d/iora is kept intact and the defendant had made super- 
structure. I think no relief can be granted in 'respect of the 
d/ioraJ^ 

On appeal the District J udge^ finding that the plaintiff^’s claim 
in respect of light and air was not established, so far dismissed 
' the plaintiffs suit ; his opinion about the encroachment on tho 
d/iora was expressed as follows : — 

' The alleged encroachment on the dlma^ if it exists, is very 
insignificant, the dhom being nothing more than a slight thieken- 
ing of the base of the plaintiff'^s wall, on the defendants side* 
Idle dhom is apparently itself an encroachment and cannot, I 
think, be allowed to interfere with defendants right to build on 
his own land_ up to the plaintiff'^s wall.'^ 

' The' plaintiff appealed to the High Court* 
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Tlie High Court (Chandavarkar and Jacoby JJ.) recorded the 
following iiifcerlocntorj judgment on the 23rd September^ 1903. 
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Chandayarkar, J* The 'District Judgehs decree as 
aiid::airlB favonr of the .plaintiff is objected to before us, by:, the' 
' '' ■ learned Advocate General .appearing for, the, plaintiff ; on .the 
ground that the District Judge has rejected the evidence of the 
, plaintiff’s account books on the erroneous view that they ought 

to have been produced with the plaint. We do not think that 
the District Judge^s view is exactly that. As we understand his 
judgment, we take him to mean, not that the account books were 
inadmissible because they were not filed with the plaint, but 
that, having regard to the fact that the plaintiff is a pleader and 
knew the value of the account books, lie would have produced 
them with the plaint, if ho had attached to them at the time of 
its filing the value 'which he now attaches. Moreover, that is 
not the only ground on which the District Judge has declined to 
attach any weight to the account books ; he refers to the specific 
nature of the entries as creating a suspicion. We are, therefore, 
bound by his finding, wdiich is one of fact, as to thejalis. The 
objection raised by the learned Advocate General to the manner 
in which the District Judge has disposed of the plaintifF^s right 
to the dkora and the « alleged 'encroachment thereon must be 
allowed. The Subordinate Judge found distinctly that there 
was no encroachment; the District Judge does not find whether 
there has been any encroachment but merely says that ^^the 
alleged encroachment on the dhora, if it exists, is very insigni-* 
ficant/^ But if the dhora belong to the plaintiff and the defendant 
has encroached on it, however slightly, the plaintiff is either 
entitled to have the encroachment cleared, or under special 
” circumstances, to damages. It may be that there has been no 
encroachment in the shape of a building on the dAora itself, but 
; ■ . if it has been roofed in and that is what we understand to have 

been the case here, according to the plaintiff's allegation~tho 
plaintiff has a right to complain as the space above the Mom 
' , \ ' would in law belong to the plaintiff* and no one without title can 
ii|||||ii|ip||il||i|bppn.:'::::::;.Tho^^^ 
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it inajr be that the eBeroachmemt has' stood for more than twelve 
years to perfect Iiis title- to 'it 'and make liiiii its owner when he 
, broiiglit the present ■ suit. The ■ question ' relating to the dhorm 
ought to 'be gone into more .explicitly than, the District Judge 
lias done. We^ ■ therefore^ ■ while' overruling the appellaiit^s con-^ 
tention as to they<f?fe'«/send the case back for fresh findings on 
"the following issues : — 

'I; Whether the plaintiff,, by adverse possession or otherwise, 
has acquired a title to the ground on wdiicli the clhom stands'? 

2, If so, whether he is' entitled to have any superstructure of 
the defendant removed ? 

3. If not, whether he is entitled to any other relief in respect' 
of the encroachment ? 

; ■ ■ :,Kndmgis to be retuiuieci wi^^^ 

. ' The District, Judge found on the issues that the plaintiftl had 
'■acquired, a title' to the ground on.W'hich' the dhora stood; that he'- 
•was not entitled to have any superstructure of defendant removed ; 
and that he was entitled to nominal damages. 

The plaintiff filed objections against the findings on issues 
Nos. 2 and 3. 

Branson (with him L. A, Shah), for the appellant (plaintiff): — 
The Lower Appellate Court is wrong in treating the encroachment 
as technical and trifling. The defendant had no right to build 
on our land and we are entitled to have our ground cleared of 
the encroachment unless the defendant can prove acquiescence or 
standing by on our q3art, which is neither alleged nor proved. 
On the contrary the plaintiff is shown to have promptly protested 
and brought the present action. There are no special cireiim- 
stances disentitling us to a mandatory injunction and the District 
Judge has misunderstood the principles of law to be appIiecLin^ 
such a case : see Govincl Venhaji v. SadaBlm Bharma aiid ,, 

Bwmp Jivan Bhaie v. Maji Casmm Juma Ahmed 

Setdmi (with him BIimBMnkaf, Keinga and Gifdliarlal), for 
the respondent (defendant) This ' Court should not interfere 
with the discretion of 'the Lowet Appellate Court. The plaintiff 
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did tiot bring the action until , tbe eiicroaclinieiit was completed^, 
and tbc relief by way of mandatory iiij unction is purely discre- 
tionary under the provisions of the Specific Belief Act I of 1877* 
The eases cited by the other 'side do not apply. The Court ought 
to be very slow in granting a mandatory injunction. 

Branson was heard in reply. 

Chanda VARKAR, J. The District Judge has found on the 
evidence tliat the ground on which, the existing dhora or abut- 
ment stands belongs to the plaintifi. In his plaint the plaintiff 
complained that the defendant had built his house so as to over-* 
hang a portion of the dhora and deprive him (the plaintiff) of his 
right to light and air ; and there "was a prayer for the removal 
of the portion of the defendant's superstructure which covered 
the dhora, ' The Subordinate Judge in the Court of first instance 
rejected that prayer on the ground that the defendant's house 
did not touch the dhora. In the findings ■which lie has remitted 
to this Court on the issues sent down by it the District Judge has 
- ' HOW" held that the encroachment by the defendant can be ade- 
quately relieved by the aw^aixl of compensation to the plaintiff ; 
and he assesses it at Rs. 10 on the ground that; in his opinion, 
the plaintiff is entitled only to nominal damages. 

It is no doubt the case that one of the issues sent down by 
tills Court for determination waS; whether the plaintiff was 
entitled to any other relief than by way of removal of the 
defendant's superstructure, in case he should be found not entitled 
. to such removal. That issue did, as the District Judge points out, 

contemplate as a possibility the award of compensation by way 
of damages to the plaintiff. But the question is -^vhether the 
^^’>^ouads on which the District Judge holds that the plaintiff is 
not entitled to the removal are su-ffieiont in law. 

The decisions of this Court in Govincl Veulcaji v, Badaskiv Bliarma 
. and Premji Jivan Bhate y, Eaji Cassum Juma Ahmd^^ are 

\ p ’ . clear authorities to show that if a stranger builds on the land of 
another, believing it to be his own, the owner is entitled to' 
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recover the laricl/^ and •Hhe party huilding on the land of 
another is allowed to' remove, the building/'^ iiiiless ^Hhere arc 
special circumstances .amounting to a, standing by so as to induce 
.:,,^,tliev,belief ..that the owner intended to- forego his right - or- t'0"-an - 
acquieseenee in his hiiikling. on .the land/’ 'No such special 
■Circumstances are- found by the District Judge to. exist in 
present case. 

But the ground on which the District Judge finds that the : 
..plaintifif is entitled to no more than compensation is that tliere:. 
has been on the part of the defendant a technical ■ encroach.--' ' 
because a foot or so of ground has been taken to . 
siipiDort the wall which divides the properties^’ of the parties. 
But if the foot or so of ground so taken by the defendant 
belongs to the plaintifif the act of the defendant is one of conti- 
nuous trespass on the plaintiff^s property and the wrongdoer 
cannot be heard to that he has deprived the owner of only a 
little and that of not much use to the latter. To allow such 
a defence and on the strength of it to award compensation is to 
lot a trespasser put a value or money’s worth on another man’s 
property and deprive him of it against his will. No doubt sectioii 
54 of the Specific Belief Act lays down in effect that a perpetual 
injunction shall not be granted where the Court finds that the 
invasion by one man of another many’s right to property is^uch 
that pecuniary compensation can afford adequate relief. But 
where a man builds on another maiBs property against the will 
of . the latter or without his consent the invasion is practically 
one where pecuniary compensation cannot be regarded as ade- 
quate relief. The owner is^ in such a case, not only deprived of 
the property but he is also deprived permanently of such user 
of it as he is entitled to make. How are the damages to be 
estimated in such a case and how can it be said that an a,ward^ 
of compensation can do justice to the owner who loses the pro- ; 
party;, and all opportunity besides of using it for purposes which 
'be ;tiiay consider profitable, or beneficM to himself? Theprin-' 
,e^ple , upon which such cases; are- to^be decided was enunciated 
by Lord ' Selborne, L. in Gopdson V. Bdcliardmnp-'^ where he 
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‘ said:'/* I cannot look upon this case otherwise than as a deli- 
berate and iinlaw-ful invasion by one man of another man^s land, 
for the purpose of a continuing trespass^ wdiicli is in law a series 
o! trespasses from time to time to the gain and profit of the tres- 
passer^ without the consent of the ov/ner of the land; audit 
appears to me as such to be a proper subject for an injunction/'^' 
And there he distinguished between such cases and cases of 
ancient lights and covenants* In the former one man , appro-.' :■ 
priates to himself and uses another man^s property ^ in the 
latter one man does something upon his own’ property which 
'exposes him to an action by another man. The Courts lean 
toward>s compensation in the latter class of cases because the 
. wrong is done by the Avrongdoer upon liis own property. It 
AAmuld not IiaA'c been a wrong but for the fact that his right of 
Ircc user as' owner happens to be subject to the right acquired 
by another man for the enjoyment of his property and restrict-' 

‘ ing the absolute right of property of the former. In such a 
^Ccase .Arlien anything is done in Auolatioii of a right limiting^., 
'another man^s right of OAAmershi]}, the Court naturally haS''. tO' '', 
consider wdi ether the violation can be compensated by d^lmages. 
But it is a different thing when a man illegally huilcis upon another 
roan^s land or biiikls in such a Avay as to overhang a portion of 
it. ilherej to use the Avords of J'ames^ LJ.^ in Goodso^i v, Micliarch 
he is “ taking that AAdiich AAms not his for the purpose of a 
profit to himself against the Avill of the real OAAmer. That is 
taking another man^s property iinproperlyj both morally as AA^ell 
as legally/' ‘ Relief by way of compen>sation in such a case 
is tantamount to alloAving a trespasser to purchase another man's 
, property against that man's Avill. On^tfio principle of law ot 
equity is that allowable and the current of decisions Avhether 

:.i. I.'..'..:,..!:,',....:;,,.:. 

here or in England is opposed to it. 

Another ground on which the District Judge holds that the 
plaintitf is entitled not to a mandatory injnnction but only to 
nominal damages is that he (the plaintiflf) has failed to prove 
that the superstructure of the defendant so far as it overhangs ' 

; the ,^^ora interferes with his light and air. But the plaintiff's , 
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failure to prove that the building causes any inconvenience to 
him is no valid ground for depriving him of liis property. His 
right to recover it arises out of his ownership and stands apart 
from any practical injury done to other property of the plaintiff 
by the defeiadant“’’s act of continuous trespass. 

We niust^ therefore^ amend the decree of the District Judge 
by awarding to the plaintiff the relief claimed in prayer No. 3 of 
Ms plaint. Each party to bear his own costs throughout. , 
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Battv, J. I concur. 
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Before Sir Z. IL Jenkins, Kt., Chief Justice, and Mr> Justice €liandavarhai\ 

The Honoueable LAKHAMGAVBA BASAPBABHU (oeigikal Plaintiff), 

Abbeleant, V- KESHAV ANFAJI EULKARNI and othees (oeioinal , 

Defendants), Resbondents.^ ' ^ r* 

Sermce Indm — Lands — Mesim^tion, 

The eombinatlon of an interest inland and an ohligation as to service may 
fall under tliree heads, vh. : (1) there may be a grant of land burdened mth 
service, (2) there may be a grant in consideration of past and future service, ' , 
and (3) there may be the grant of an office the services attached to which are 
remunerated by an interest in land. In either of the iirst two classes of 
grants it may be made a condition that the interest in the land should cease 
when the services are no longer required, but in the absence of a provision to 
that effect lands held under those grants are not rosiiuiable at will. 

Where a plaintiff luamdat asserts that he has a right to resume, he has to 
establish that the combination is such as permits of resumption and where 
there has been long and undisturbed possession enjoyed by the defendant anu>% 
his predecessors, it will require sti'ong evidence on plaintiff’s part to make out 
' Ms case. ' ; , ' ' ■ V V 

' Appeal against the deeision of Gangadhat V. Limaye. First 
Class Subordinate Judge of Belgaam, ih Suit No. S93 of 1893. 

" Suit by an Infeddr to r^ume lands alleged to be held by 
defendants on sery|ce 'tenure., • ,■ 
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^lie plaialiff sued to te^O'Ter possession of certain fields with 
mesne profits, alleging that the lands were given to one Venkatrao 
Shankar as remnneration for Ms services ; that his services were 
dispensed with ; that he was, in October, 1881^ served with notice 
to restore the lands; that he died without issue}: and that the 
defendants, 1 — 20 in all, were in. wrongful possession of the laiids. 

Defendant 4, Bhimrav Apaji,' contended inter, alia that the 
lands were not given to Venkatrao for. service, nor did he.' render; 
service to the plaintiflTs family on account of the lands. They 
were granted in inam to Venkatrao’s ancestor, Narhar Balaji, 
about a century ago. Tlic inam was enjoyed by Venkatrao^s 
family as private property, and the juii (quit-rent) was paid for 
it by the same family all along. The lands were sold at auction 
for Venkatrao's debts and the defendant purchased them and got 
possession of the same in September, 1890. The claim was time'^ ^ 
barred. 

Defendants 6, 7 and 9, in addition to the contention of defendant 
4, stated that the said Venkatrao Shankar had a brother G ovindrao, 
who bad separated from him and had his lands separately 
registered ; that Govindrao^s wife Mhalsabai, defendant 3, and 
Eamchandra Qovind, the natural father of her adopted son, 
defendant 11, sold to the defendants a portion of the lands in 
dispute for Rs. 400; and that the aforesaid persons had also 
mortgaged with possession some land to defendant 9, 

Defendant 11 appeared but presented no written statement. 

The other defendants were absent. 

The Subordinate Judge found that the lands in suit were not 
given to Venkatrao Shankar for service ; that they were given in 
gift to Venkatrao’s ancestor Narhar, to which no service was 
attached, and that Venkatrao did not render any service for the 
He therefore dismissed the suit. 

The plaintiff appealed. 

Soiertson (and Setalvad with Mao Bahadur F. /. Kirtihar^ 
Government Pleader, 5. S. Bathar and A. If. Demi) for the ’ 
'"appellant (plaintifi). 

(and P» if, Mehta with P, Ai Bhaffmat)iot respondent 4 
(defendant; 4).-/ \ ^ ^ ’ 
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K. M. Kelkar for respondent 9 '(defendant 9)« 

iC V* BImi for respondent 12 (defendant 12), 

JENicmS; C« J. : — The plaintiff has brought this suit to recover 
possession of certain lands and for incidental relief. He alleges 
that the lands were granted by his ancestors to the ancestors of 
, Venkatrao Shankar in consideration of service; ' that' as 'the 
services of Venkatrao were no longer necessary^, they were 
dispensed with; and that notice requiring delivery of possession • 
was given, which reached Venkatrao on the 18th October, 1S81. . 

The 4th defendant (who has been throughout the plaintifi;^s 
principal opponent, and to whom we will hereafter refer as the '• ' 
"defendant) in his written statement denied that the lands were/ 

■ given for service, and asserted that they were granted iir inam . 
more than a century ago. This suit was commenced on the 6th ' 
October, 1893, and resulted in a dismissal ; hence this present 
appeal. 

The case was heard by the First Class Subordinate Judge of 
Belgaum, who has delivered a most careful and critical judgment, 
discussing in minute detail the various items of evidence 
submitted for his consideration. Mr. Setalvad, who has appeared 
before us for the appellant, has designedly not attempted to deal 
in detail with the judgment under appeal ; he has simply placed 
before us what he considered to be the strongest points in his 
favour, conceding that if they did hot satisfy us as to the merits 
of his case, it would be useless to answer seriatim the several 
points adverse to his claim formulated by the Subordinate Judge. 
Therefore we will deal with the case as it was presented before 
us. It is established by the evidence that for upwards of a 
century the plaint lands have been enjoyed by the defendant^^^ 
and, Ms ' predecessors in title, and we have no doubt that, this' 
■enjoyment has been under 'a- sanad conferring a title,io'the ■' 
lands. The question is what that. title is f The plaintiff contends 
that the lands were given for service^ that the service' has been 
iJispensed with and that, as a result^ he ds entitled to resume the 
land* The defendant, on the dther hand, maintains that it was 
given as Sarv Indm to .be nontihued to the grantee and his heirs 
' foonf generation 'iio’ generation# ^tJnder these circumstances the 
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' Subordinate Judge'thus formulated the matter in contest between 
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the parties : The main issue involved in the case is whetherj) as 
alleged by the plaintilf, the lands were given for service and are 
therefore liable to he resumed at will/^' The conclusion at which 
the Subordinate Judge arrived was that the grant was a free 
gift. In the view we take of the case it is unnecessary to hold 
that:. the tenure is unconnected with all' .service ; for we. think. 

■ that service may be so connected with the tenure of land . as that , 
the power of resumption does not exist. 

This is very clearly illustrated by the decision of the Privy 
Council in Forbes v. Meet Mahomed Tnquee^^K There the plaintiff 
sought to resume the land on the ground that the services in 
respect of which it was granted were no longer required. 

In the course of the judgment their Lordships, in reference to 

patoge cited from, the report of Bhuffoo Mae v. Izim AlU 
' Khm^ say : — . 

• ^ To this ruling, if it be understood to mean only that, where 

■'.' the' continued performance of certain, services is, upon the true ..' 

' ■construction of the grants the condition on which the -iands are-^':" 
to be held, their Lordships conceive no exception can be taken ; 
but if it means that whenever service enters into the motive or 
consideration for a grant, the grant will become void if for any 
reason the service ceases to be performed, their Lordships think 
that the proposition is far too wide. 

^“^The conclusion which they would draw from the decided 
cases, as well as from the reasons of the thing, is, that in every 
ease the right to resume^ must depend in a great, measure upon 
the nature of the particular tenure, or the terms of the particular 


^"^They agree with the observation of Mr, Justice JaehoMy 
Weekly Reporter, Vol. 6, p. 209, that there is a clear distinction. 


between the grant of an estate burdened with a certain service 


and the grant of an office the performance of whose duties are,, 
remunerated by the use of certain lands. 

'^^They have already stated 'that, in their opinion^ the grant' in 
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- Assiaiiiiiig::itio, b^ a grant of the" former kind> their Lorf^ 
^4o;':not clispnte that it might' hare been so expressed as' to :'make>,,:^ 
perforaiance' of the services a condition to,, the 
■.'.continuance of .the tenure. But in such a'Casej eltlier^;,' the, 
continued performance of . the service wo.uld be the whole motive 
■.::.tQj: .and consideration for, the grant, or the instrument , would,, by 
'■,. .express 'Words,, declare that, the service ceasing, the tenure should":'. 
..determine/^*^^) 

Their Lordships also refer with approval to what has been J.akl' ■ ,: 
down by the Chief Justice Sir Barnes Peacock in Bahoo Kmlodeep : „ 
v. Mahadev Sing^'^K The cases appear to us to establish that 'the - 
.combination of an interest in land and an obligation as to service. ,, 
vmay fall at least under .three heads; there may be' a grant of..': ■ 

. land burdened with service, there may be a grant in consideration ■ 
of past and future services, and there may be the grant of an 
office the services attached to which are remunerated by an 
interest in land. 

It may no doubt be made a condition of either of the first two 
classes of grants that the interest in the land should cease wffien 
the services are no longer required, but in the absence of a 
provision to that effect lands held under those grants are not 
resumable at will. The plaintiff here asserts that he has a right 
to resume, therefore, he has to establish that in this case the 
combination (for we will assume in his favour a liability to 
service) is such as permits of resumption, and in view of the long 
and undisturbed possession enjoyed by the defendant and his 
predecessors, it will require strong evidence on his part to make 
.out. his ease. 

[The Court then proceeded to dispose of the case on its merits 
and on the whole arrived at the same conclusion as the Subordinate 
Judge J, ' ^ 

Decree emfirmein'' |||| 

CD (1870) 13 Moo, I. A. p. 464. <2) (1866) 6 W, E. (Civ. Kul) 199, 
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Befopc Sir X. IT. JeMns, K*C,ZU *9 Chief Justice, and Mn Justice Bati^. 

RAICHAISTD MOTICHAHB (obigikai. Plaintiff), Applicant, n . 

■ ■ HAEAX BHIEHA (obiginaL' Defendant), Opponent.* 

Vieil Procedure Code {Act XIV section 267 •A^'Eoidence Act {I of lS72)i 

section 92-^‘ExeeuiiQn of decree --•Agreement^Khaia — Decision on a point not 

raised hg the defendant* 

It is not open to a Judge to decide a case in defendant’s favour on a point not 
raised bj Eim with the result tliat if tbe decision be upheld it will cast upon 
the defendant a far higher liability than if he had made the order whic‘ . tlio 
plaintiff had asked for. 

In an execution proceeding the parties arrived at an agreement in satisfaction 
of the decree. The agreement was in the form of a hliata. Subsequently the 
plaintiff brought a suit on the hhata and clalmefl interest on the amount in 
suit. A question having arisen in the suit as fo wnether the hhata sued on was 
enforceable, 

Bield, allowing the claim for the principal amount only, that if there was an 
agreement to pay interest then either it was a part of the agreement embodied 
in the hhata, or was a separable agreement. If it was a part of the agreement 
to be embodied in the hhata, then under section 92 of the Evidence Act (I of 
1872), evidence of it was not admissible. If it was a separate agreement, then 
it would not vitiate the agreement embodied in the khata, which, apirt from 
the separate oral agreemeni:, could not he open to objection under section 25 7- A 
of the Oivil Procedxire Code (Act XIY of 1882). 

Bhagchand v. BadJiahisani^y followed. 

Application under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV of 1882) against the 
decision of Mohanrai D., Subordinatt? J udge of Balsar, in the 
Sixrat District, in Small Cause Suit . No. 1338 of 1902. 

The plaintiff sued in the Court of the Subordinate Judge of 
'Bulsar in his Small Cause Jurisdiction to recover Es. 102-8-0 due ' ■ 
on a hhata dated the 25th October, 1902. The hhata was for 
Rs» lOl and Es. 1-8-0 were claimed for interest. The h/mta was 
passed by the defendant in satisfaction of a decree in execution 
proceedings and it ran as follows 

Application Ho, 207' of 1003 under the extraordinary jumdictloin 
J ' ■' ’■ . ’ ' , f I'V; - ^ (;9pa) ,2f Bpm..62 5 Bom. L t it 07X 
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Tine aecoTimt of Kaiibi NaraB Bbikha of tLe Tillage of Kalwada (ofsiied) o» 
tlio 9tiii day of Aso Vad of the (Sam vat) year 1958 (25tli October, I902j. 

'.. Or.. ' ' . ' .. .. : .. . .. . Ba> a. ^ p. ■ ; . . a. ; :,., .P» 


. On. th© 9th day of Aso Vad (25th 
October, 1902) a. .decree (bearing) 
mimber 784 of 1898 was passed in your 
, * ' favour against my deceased father 

Bhikha Gow’an, for (execution of) which 
0 Barkhasfe number 779 was preferred* 

Having this day given a kabulat 
in respect of the same for Es« 101, ,1: 
I''; . have written and passed this hhata in 

my name. Therefore this day the above-- ■■ 

k mentioned sum of Es. iOl, namely, one 

I'-l, , ; ■' hundred and one, has become payable by 

me to you. By (my) own hands (this 
hhata is opened). The handwriting of 
Dayabhai Nanabhai; (written) at the , 
request of th© party* 

101 0 0 

Naran Bhikha; my signature; (my) 
own handwriting. I agree (to pay) the , 
abovementioned sum of rupees one 
hundred and one. My own handwriting. 

. . 101 0 0 

The defendant admitted the Maia as vreil as the. claim. 

. At the hearing the Subordinate Judge raised an issue :~Is 
the document in suit enforceable at law ? He found on the 
issue in the negative and dismissed the suit on the following 
•grounds"*.— .. 

Turning then to the merits it is scarcely necessary to point out that the 
present case is governed by the 2nd clause and not the 1st of section 257* A., 
Civil Procedure Code, and that neither the Bombay nor the Madras decision 
quoted for the plaintiff (25 Bombay 252 ; 26 Madras 19) can thus come into 
play in the present instance. 

In these circumstances the Interest not allowed by the decree being on 
plaintil^s own admission chargeable at 9 per cent, per annum according to 


a 


their then agreement — vide Exhibit 23,— <?/. defendant’s admission of this claim ; 
^ yifeh interest as preferred in Exhibit 5. I leel that the case is clearly within 




the spirit of section 257- A, clause 2, Civil Procedure Code, and that the 


necessary sanction having in consequence been previously refused in the matter, 




V : 'V, Exhibit 24, the present claim based oh any such Mhat'a is doubtless not 
' at ail sustainable law' i (©/. 27 Bombay 96), It has been said that Exhibit 19, . 

|:'"i b-; the Awument in suiti,, does -not '.expressly provide for interest in writing, hut 
1^’’' then it ftnOno*h' to ’.'nnito. 'iliat ‘it. ‘i<S'.tiAVpr USUaltO- .do SO iu cases of bui’©’ ■■■■■'■ 
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then it is enough to' thajijt dsneVer usi 
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Mafm of ilie kind origmally written out as suck and tke claim akoiit 
~ interest in tlie plaint taken witli tke plaintrfi’s prior statement, Exhibit 23^ 
' and defendant’s present admission, Exhibit 5, about the same is, in my opinion, 

' sufficient to bring the case within the purview of the clause aforesaid — -the 
attempt on tlio part of the plaintiffi since to withdraw from that portion of the 
claim or to contradict his own previous admission apart from the permissibility 
of the cause not evidently helping him in the direction indicated, not to say of 
Exhibit 17 rendering the agreement void under section 257- A., clause 1, Civil 
Procedure Code. 

The plaintiff preferred an application under the extraordinary 
jurisdiction (section 622 of the Civil Procedure Code, Act XIF 
of 1882), urging inter alia that the Judge acted contrary to law 
in applying the provisions of section 25 7- A. of the Civil Procedure 
Code and in holding that the /ckala in suit was not enforceable 
at law ; that the Judge should have held that the kkata in suit 
was passed in satisfaction of the decree and did not contravene 
the provisions of section 257-A., clause 2 ; that the Judge erred in 
rejecting the plaintiffs claim in face of the defendant's admission 
of the i/iata and the claim ; that as the Court struck off the 
execution-proceeding on the statement of the parties that the 
decree was satisfied, it should have been held that the Court^s 
order amounted to sanction and any order in the subsequent 
proceeding did not affect the plaintitf^s right under the &/iata ; and 
that the Judge should have held that the alleged stipulation to 
pay interest was a separable agreement which did not invalidate 
the claim in tola. A rule nisi having been issued calling on the 
defendant to show cause why the decision of the Subordinate 
Judge should not be set aside, 

i\r. K GoMale appeared for the applicant (plaintiff) in support 
of the rule : — The Mata contains no stipulation for the payment 
- 'I)! interest. It does not extend the time for the execution of the 
decree, nor does it provide for the payment of a sum in excess of 
the decretal amount. On the contrary it provides for the' 

' payment of a smaller .sum. Thus the provisions of section 
;';;y;'N257«»A. of- the Civil Procedure Code are not applicable. We 
y'.'-i-yhad;" claimed interest in the plaint according to the -usual 
custom 'and’ hot on account of any agreement to pay it. 

, /Further ’■vv6';1iad' even applied to the Court relinquishing the 
A , claiih for’intet^st* ■ ^ §hppqing that there was an oral, agreement 


YOh. S'XYlftJ 
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m 


wu. 


to charge interest, tliat pari ,of tlie agreement is severable from 
the written and may-bC' held to '.be'.^mid^vbnt the Ic/mta iuiohakd 

' itself , wMciiv^ provide for interest is, we submit, enforceable* Kakak; 

The ruling in J^/Higeiand v. Sadhalman^^^ is on all fours* ' b;: 








N, K. Demi -appeared, for ■ the opponent (defendant) to show,', 

' jcaiise :— The plaintiff admitted in 'Exhibit 23 that there was an 
oral agreeineiit to charge interest though he afterwards tried to 
relinquish his claim for it. The agreement to pay interest would 
make the amount to be paid under the hltaia greater than the 
decretal amount. The provisions of section 257«A. of the Civil' "' 
Procedure Code are, therefore, applicable. 

■ The, agreement to pay interest, though -oral, cannot be vsepatated 
'from the hhata as it was intended to run from the date of aiid-'' 
simultaneously with the MasJa* 

The object of section 2 57-A of the Civil Procedure Code is to 
prevent a judgment-creditor from taking any undue advantage 
over the judgment-debtor and to prevent multiplicity of suits. 
This object of the section will be frustrated if parties be allowed 
to intermeddle with the decree of the Court without its sanction 
and the same subject-matter be allowed to be brought before the 
Court in difterent proceedings in different forms ; Eeera Nema v* 
Peaionji^^K 


mm 


Jenkins, C. J. : — The Judge on a point not raised by the 
defendant has decided this case in the defendant's favour with 
the result that, if his decision is upheld, it will cast upon the 
defendant a far larger pecuniary liability than if he had made 
the order which in these proceedings the plaintiff asks for. We 
think, however, we can release the defendant from the position 
in which he has thus been placed. 

If there was an agreement to pay interest (which we very^ 
much doubt) then it either was a part of the agreement embodied 
in the hliaia^ or it was a separate agreement. . If it was a part of 
the" agreement to be embodied in; the then under section 92. 

the Evidence Act, evidence ^ of.it was not admissible. If it was 


a separate agreement, then on the authority of Bliagchancl v« 
q it., would, ^ not; witiate^ the agreement embodied in 


’<2> {IS9S) 22 Bow* 693. 
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the Mmiffj which apart from this stipposed oral agreement would 
not be open to objection nnder section 257-A of the Civil Procedure 

■-Codev';-": 

We^ thereforej, make the rule absolute and pass a decree in the 
..-plaintiff^s favour for Rs. 101. The plaintiff to, get the costs: of 
the Court below but not the costs in this Court, 


Buie made alBoluie^ 


APPELLATE CIVIL. 
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Before Sir L, JT. JenJcmSi K*G,LJS*f Chief Justices a%d Mr. Justice Aston. ■■ 

904. BHIYABHAJAN DUBGAFEASAD (obioinal Plaintiff), Afpjsmakt, v* 
SECRETARY of STATE ior INDIA: (obioinal Defendant 2), Ees- 
— ^ — pondent.^ 

Statute 21 a^id 22 Vict.^ c. 106, sections 41, 42 and 60 — Secretary of State in 
Council — Negligence of Chief Constable — Suit to recover damages— IJa^ 
lilities lauf ully contracted and incurred ” — Construction. 

In a stilt instituted against the Secrefcarj of State in Coimci! to recover 
damages on account of the negligence of a Chief Constable with respect to 
goods seized, it was contended that the liability of the Secretary of State in 
Council is to be determined with reference to what would have been the lia- 
bility of the East India Company, were it still in existence, 

Meld, that the suit was not ' maintainable inasmuch as the Chief Constable 
seized the goods not in obedience to an order of the executive Government but 
in performance of a statutory power vested in him by the Legislature, for the 
iippointment of the Chief Constable was not made by the Bombay Government, 
but by an ofScer clothed by the Legislature with power in that behalf ; the 
; - seizure of the goods was not in any sense productive of benefit to the Revenues 
of the Bombay Government, nor was it a transaction out of which proiit could 
be derived and there bad been no ratification or adoption of the act. 

^ The term ‘‘ Government of India ” in section 42 of the Statute points to its 
bearing the meaning, not of the Governor General in Council, but of the superin- 
tendence, direction and control of the country. 

The words of sections 42 and 65 are capable of the construction that the 
^ reference in them to the East India Company is in case of the earlier section 
to furnish a clue to the character of the charge, rather than to the conditions 
^ which can bring it into being, and in the later section to indicate the mode in 
’ wbic,h the liability may be enforceds, and not the oimimstances under which it 

may be ineurrcA \ 

•■’vi;-'; V' ’ „ . ' •, ^ Appeal No. 6 of lOOS. ’ • ,, ^ ^ '• 
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In order tlia-t a snit sliould lie agaiast the Secretary of State in Council, it 
ja.T[ist::.be OEeiii wliiah the last India Company mightliave, been ; , made liable ' 
and the liability .alleged, must be one incurred on 'account of the Ooyemineiit 
of . India.: . In such a suit the plaintiff must, in order that he should .succeed, , 
establish, that the liability was incurred on account of the'Oovernmeiitpf.Iiidia,,: 
':, so, that .'he must show that it was incurred by some one competent fon that,'. ^ 
: purpose.. 

Before it can be said that a liability on account of the Government of India 
had been incurred by the Bombay Government as the result of the act or 
omission of the Chief Constable, so as to be chargeable on the revenues, it 
would be necessary to exclude those conditions which afford a principal exemp- 
tion from liability for the act of an agent. But it is settled law that where 
the duty to be performed is imposed by law and not by the will of the party 
employing the agent, the employer is not liable for the wrong done by the 
agent in such empjloyment.” 


Appeal against tlie^ decision of R. S. Tipnis, District Judge of 
TMna^ in original suit No. 3 of 1901. 

Suit against the Secretary of State for India in Council to 
recover damages for seizure of goods by a Chief Constable. 

The plaintiff sued to recover Rs. 293-12-10 from the defend“ 
ants, alleging that 62,500 bundles of hay were attached by 
defendant 1, Yithal Lakshman, the Chief Constable of Mdhim, 
in the beginning of November, 1900, while the hay was in plaint- 
iffs possession, that on the 2iid January, 1901, the plaintiff gave 
a notice to the District Superintendent of Police, Thana, for 
delivery of possession of the said quantity of hay, but only 
14,700 bundles were delivered and the remaining 47,800 were 
not given over to the plaintiff, that defendant 1, the Chief Con- 
stable, attached the hay in his capacity as a public servant, that 
defendant I and his superior officers were given due notice o£‘ 
the plaintiff^s intention to file a suit to recover damages, that as 
the Chief Constable was a Government servant and Government 
was the principal and was liable for the act of their agent, the 
Secretary of State for India in Council was made a party to the 
suit after due intimation to the Collector, and that both the Chief 
"'"’''’.Constable and the Secretary of State for Indi^ in Council were 
liable to pay the price of 47,800 bundles .of hay at rupees six per 
' J,p00 Bundles, with interest. ‘ 

' , Defendant 1, Tithal Lakshman, replied that he was umieceS'* 
'sariiy joined^and that plaintiff had hb cause of action against 
him inasmuch bas he was '^uqt' the '.Chief Constable at M4Mm at^ 
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•' 1904* the tiine the plaintiff^s hay was attached or returned to- liim. 

’■ P^i^ding suit defendant 1 died and his heirs were not brought on 

„ . the record. The suit, therefore, proceeded against defendant 2. 

, iw Stasis the Secretary of State for India in Ooiineil, alone, 

,, Ihwa* Defendant 2 contended that the plaintiff had not suffered any 
'"■/'i loss as alleged, he or his servants having clandestinely and 

ivrongfully removed the missing bundles, that the Eevenne P^til, 
Kamji Hari, into whose charge the hay was given, was bound to 
take care of it as ordered by the Head Constable, Lakshman 
Daji, and if the plaintiff succeeded in proving the loss as alleged 
by him nobody else but the Revenue Patil would be responsible 
if it was causedby his fault or negligence, and that the Secretary 
of State for India in Council was not liable for the Revenue 
' l^aiiFs negligence, if anj^, in guarding the hay because his omis- 
sion to take proper steps for its security %vas not for the benefit 
of CxOYe3.’niiient, nor had Government derived any profit therefrom. 

The Judge found that the Chief Constable of Mahim did 
attach from plaintiff'^s possession 62,500 bundles of hay in his 
. official capacity as a public servant, that defendant 1, Yithal 

Lakshman, was not then the Chief Constable of Mahim and was 
► not in any way concerned with the attachment and was not 
liable to plaintiff^s claim, that 14,700 bundles of hay were 
returned to plaintiff by Plead Constable Lakshman Daji on 
behalf of the Chief Constable of Mahim and by liis order because 
the attachment on the hay had been raised, that the plaintiff or 
. his servants had not clandestinely or wrongfully removed 47,800 

bundles of hay or any portion thereof while the hay was under 
attachment or at any subsequent time, that 47,800 bundles of 
hay were not returned to plaintiff by the Chief Constable of 
A ; Mahim, because they were lost and not available for delivery, 

" r that the loss took place in consequence of the negligence of the 
i Chief Constable of M^him, who ratified the act of his Head 
Constable, Lakshman Daji, in omitting to take proper security 
from Kamji Hari Patil in whose charge the hay -was given and 
, in omitting to supervise its safe custody, but the loss was not 

. ' ^ occasioned by any negligence or laches of defendants 1 and 2, 

charge by Head Con- i 

stable plaintiff^s consent and this act of. 

''' ratified,;^' the Chief Constable of M^hinx; thaf, / : 






voii. xxrim] 


BOMBAY::'SlRlia 


the negligence of the Revenue Patih Ramjv in not' pfoperty 
taking care of the hay and thereby causing loss to the. plaintiff , 
was proved;, and that the defendants were ' not liable tO' make ' 
good the loss occasioned by the fault or negligence of Eainji 
Ikitih On the above findings the. Judge dismissed the suit. 

The plaiiitifF appealed. 


h) (IBtn) 5 Bom. H. C. R., Appx. h ' 
m (1873) 'LA. Sup. Tol,,'ppy.:13, It , 
' (3) ,(1879) '4Maa», 


■;C# ;(1882) 5 'Maci, 273, 

(CS) •,{1867), L. R. -2 Ex., 259, 

;k«)':.(l8S7)' 18 Q. B. I). 714 at p, lit , 


SinVASlEtAJAK* 


G, S. Rao appeared for the appellant (plaintiff) : — It is a rule 
of Municipal law that a sovereign is not liable to be sued in his 
own Courts except with his consent. This rule does not apply 
to the Secretary of State for India, His liability to be sued in 
the Courts in British India is determined by 21 and 22 Vict'^ 
c. 106^ section 65. He is liable to the same extent as the East 
India Company would have been liable : see the Preamble of 
Bengal Regulation III of 1793, which shows the policy deliberate- 
ly adopted at that period, and the same |)rinciple generally 
applied throughout the territories of the Company. 

The East India Company ^as invested with powers of two« 
fold character, (1) the power to carry on trade as mer- 
chants, and (2) the power to acquire and govern territory, to 
raise and maintain armed forces and to make peace or war with 
Native States. Acts done in the execution of these sovereiffu- 

.O,,, , ^ . 

powmrs are not subject to the control of the Municipal Courts, 
But acts clone under the sanction of the Municipal law and in 
the exercise of the powers conferred by that law are subject to 
the control of the Municipal Courts, although the acts are done 
by the sovereign power or its deputy : P, §* 0. 8, Comixtny v. 
The Secretary of State for India ; Forester v. The Secre^ 
tary of State for India ; liari Bhanji v. The Secretary of 
State for India upheld in appeal ; The Secretary of State for 
India v. Eari Bhanji Barwick v. English Joint Stock 
Bank 

Whether the master does or does not derive benefit from the 
act of the servant or deputy, the liability of the master remains 
unaffected : British Mutual Banking Com;pany v, Charmvoocl 
Forest Raihoay Co^npany ' 
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Scott (Advocate General with , Mcto Bahadur K /• KirtUmr^ 
Government Pleader) for the respondent (defeiidan.t 2) A suit 
Hkothe present cannot lie. against the Secretary of State for 
India. The Secretary of State,; whenever he acts either himself 
or through his officers, acts. as a sovereign power, and no suit'ean; 
lie against him in respect of . such acts except , when he has; ' 
expressly allowed it : P. cfc 0. S. A. Compmtjf v. Tke Secretary of 
State for India supports this view. 

The East India Company had sovereign powers by delegation 
and they had also other powers. They could be sued with re- 
spect to the acts done by them in virtue of the other powers, but 
not with respect to the acts done by them under the sovereign 
powers : Grant v. The Seeretafy of State for Indian in CotmcU 
Tkomae Bales Rogers v. Rajendro 3ut0^ ; Doss v. The Secretary of 
State for India in Gomcil 

The Chief Constable had no authority to appoint Ramji as the 
eustoclian of hay. No section of the Criminal Procedure Code 
gave him that power, 

/S. Baop in reply: — Sections 500 and 165 of the Criminal 
Procedure Code authorized the Chief Constable to attach the 
haj^ and he was bound to take proper care. We rely on The 
Secretary of State in Council of India v. Kmmchee Boye Sahaba 
which was the case of an act of State, namely, annexation. 
Articles 15 — 18^ schedule II of the Limitation Act, clearly show 
that suits can lie against Government. See also Vijaya Ragava v. 
Secretary of State for India 


JexkiNvS, C. J. : — This is an appeal from a decree of the Dis- 
trict Judge at Thana,in which a question of considerable import- 
ance is raised, as the purpose of the suit is to render the Secre- 
tary of State in Council liable for the negligence of a Chief 
Constable. The claim arises out of the seizure by the Chief 
Constable of 62,500 bundles of hay in the possession of the 
:: plaintiff, and the occasion of this seizure was that complaints had. ' 
been lodged against the plaintifi of his having stolen the hay, 
j The charge of theft was not sustained, and when the plaintiff 
demanded a return of the hay, 14,700 bundles only w^ere restored 


r ’ (n (1873) I. A. Slip. Vol„ pp. 13, 17. 
' ' 'm (1877^2:0. F.D., 440. 


' 01 (1S60) 2 (P. q,), 51, 52, ■ 


(4) (1875) L. K. 19 Eq. 509. 

0 ) (1859) 7 Moorc^s I. A., 470« 
0 } (1884) 7Ma(L, 456, 
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to him. This suit has been brought in respect of the balance of ■ 

475800. It has been found by the District Judge, that the Shivabhajah 
47;,800 bundles of hay were not returned to the plaintiff by the 
Chief Constable of M4him because they were lost and not avail- 
able for delivery ; that this loss took place in consequence of the 
negligence of the Chief Constable of Mahim who ratified the 
act of his Head Constable Lakshrnan in omitting to take proper 
security from Eamji Pdtil in whose charge the hay was given 
and in omitting to supervise its safe custody : but the loss was 
not occasioned by any laches or negligence of defendants 1 and 
2/^ The case has been argued before us on the basis of these 
findings;, which we^ therefore, accept for the purpose of this 
decision without expressing- any opinion as j}a their correctness- 
and without any regard to any defect there may be in the plaint- 
iff's pleading. Defendant No. 2 is the Secretary of State for 
India in Oouncib against whom alone the plaintiff now makes 
his claim. The Secretary of State in Council had no direct con- 
cern with the matter of which complaint is made, and he is sued 
by virtue of the provisions contained in the Statute 21 and 22 
'Vie., c. 106* 

It has been argued before us that the liability of the Secretary 
of State in Council is to be determined by reference to what 
would have been the liability of the East India Company, were 
it still in existence. 

But as the present suit is brought against the Secretary of 
State in Council to charge the revenues of India with a liability 
alleged to have been incurred, we propose to examine the terms 
of 21 & 22 Vic., c, 106 ; for it is under that Statute that the 
revenues can be charged, and that the suit is brought 2 Sanitmj 
Commissioners of Qilr altar v, Orfila The scheme of the Statute 
in this respect appears to be that it indicates first, the circum- 
stances under which a liability may become chargeable upon the 
revenues of India, and secondly, the method whereby the liability 
(if it exists) can be enforced.' 

•''After providing for (^),the transfer of the Government of 
India to Her late Ma^'esty and' the exercise by one of the 
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1004. Principal Secretaries of State of the Powers then exercised by 
SMt^raA.iA:iiT the East India Company, (S) the establishment of the Council of 
Iiidia^ and (c) the transfer to Her late Majesty of the real and 
personal estate of the Company, it is by the 41st section provided : 
that the expenditure of the revenues of India both in India and;: 
elsewhere shall be subject to the control of the Secretary of State 
in Councih Then by the 42ncl section it is provided that 
the bond, debenture, and other debt of the said Gompany in 
G-reat Britain, and all the territorial debt and all other debts of 
the said Company, and all sums of money, costs, charges and 
expenses which if this Act had not been passed would after the 
time appointed for the commencement thereof have been payable 
by the said Company out of the revenues of India, in respect or 


lilii 


by reason of any treaties, covenants,, contracts, 


grants 


or 


liabilities then existing, and all expenses, debts and liabilities 
which after the commencement of this Act shall be lawfully 
contracted and incurred on account of the Government of India 
and all payments under this Act, shall be charged and chargeable 
upon the revenues of India alone, as the same would have been if 
this Act had not been passed, and such expenses, debts, liabilities 
and payments as last aforesaid had been expenses, debts and 
liabilities lawfully contracted ^nd incurred by the said Company ; 
and such revenues shall not be applied to any other purpose 
whatsoever : 

^^and all other monies vested in or arising or accruing from 
property or rights vested in Her Majesty under this Act, or 
‘ , to be received or disposed of l)y the Council under this Act, shall 

be applied in aid of such revenues/^ 

If then the liability now under <liscussion falls within the 
section, it is because it is covered by the words all expenses, 

• debts and liabilities which after the commencement of this Act 
shall be lawfully contracted and incurred on account of the 
Government of India/’ These words have been taken from S 
^ _ & 4 Will. IV, c. 86, for we find the same expression in the 9th 

section of that Act. Were the matter uncovered by authority 
, should have been disposed to hold that the word lawfullf 

_ qualified inmmd as well as eoniracted^ but in the Pemmular md 
OfieuM Siem Nam^edion. Company v. The Secretary &f 8Me /$r 
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ImUa il} was said we are of opinion that the words ^liabilities 
incurred ^ in 3 & 4 Will. a 85, section 9, and the same words 
ill 21 c% 22 ¥ic., c, 103, sections 42 and 65, are nob necessarily 
limited to liabilities arising out of contract | for if so^ there 
was no necessity to use the word Mncurred^ at all. We think 
the words ^ expenses, debts and liabilities lawfully contracted 
and incurred ' must be construed as debts lawfully contracted 
Mind expenses or liiibilities incurredb’" This, reasoning, so : far 
: as it iriiplies that the wmrcls cover torts, seems to overlook 
the language of section -71 of the Act where we have the wordse 
and inmrred used in a context in ■which tort hasMiO' 
place I nor does it appear to us that the construction there adopted, 
was necessary (as v/as supposed) to support a suit in ejectment^ 
■for the relief in such, a suit need not involve any charge on the 
revenues, bTat merely the recovery of property which forms, no 
; part , of those revenues. ' The view, however, -enunciated in 'the.. ' 
Peninsular and Oriental Steam Navigation Company's case has 
.:.;iiow stood so long, uiichallenged,'.that we think we ought' to^.accept'"' 
it as an authority binding on us, more especially as it was the' 
basis of the decision in that case, where it was held that the 
Secretary 'of State in Council was liable for damages oeca.sion.ed:;:? 
^,by the negligence of servants' in.'the'seiw.iee- :of, the Govermnent.^'',■- 
yiiis decision proceeded on the ground that the servants were 
engaged on an undertaking, which might have been carried on 
. by private iudividnais without the delegation of sovereign rights 
and that as under the like circumstances a private individual 
would have been liable, the Secretary of State in Goiineil must - 
'similarly be' liable* The expression Government of ' ImUa as used ' ■ 
.in section, 42 is not de'fined by the .'Statute, but, notwithstanding 
"tli:e',sense ascribed to it by section 3 (22) of the "General Glauses. Aet'-'-r 
of 1897, we think its use in 21 & 22 Vic., c. 106^ and in the earlier - 
Acts 115 & 1 7 Vic., c. 95, 3 & 4 ^Will.- IV, c. 85, 53 Geo. Illy c. 155, ■ 
and 33 Geo. Ill, c. 52, points to its bearing the: meaning not of the 
Governor General in Council, Bift ’{in^ the phraseology of the older*' 
Acts ) of the superintendence, direction ^ and control of the 
country* ' So much for section 42 we/, now pass to section 65, 
under which the Secretary of St#e in Council is sued* 

(1) Hep, '5:B0m,. H. C* Appx. 1. 
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,Tlmt sectioa provides the Secretary of State in Council 

shall and may sue and be sued as well in India as in England 
by the name of the Secretary of State in Council as a body 
corporate ; and all persons and bodies politic shall and may have 
'and take the same suits, remedies^ and proceedings, legal and 
equitable, against the Secretary of State in Council of India as 
they could have done against the said Company ; 

and the property and effects hereby vested in Her Majesty 
for the purposes of the Government of India, or acquired for the 
said purposes shall be subject and liable to the same judgments 
and executions as they would while vested in the said Company 
have been liable to in respect of debts and liabilities lawfulljr 
contracted and incurred by the said Company,’^ 

Of this section it was said by Lord Selbome in Kiuloch v. 
Secretary^ of SMe for India in Comcil that it simply enacted 
thatv. suits . to .establish Tights, which, if .that Act had not, been 
-'■'pE' have belonged to the East India Company and for 

" which they might have sued, and again suits to establish clai.ms,:. 

' ' Tvhicl^^ had not been passed would have been proper ■ 

to be made in actions at law or suits in .equity against tlie Hastv^ 
India Company, might be brought by or against the Secretary of 
State for India in Council/.'^ 

The enactment seems to proceed on the sairm principle on • 
..'■which in .Banking Acts- public officers, are ■authorise.d .to ■■sue.,and'’':' 
be sued as representing the persons really entitled or liable. 
This is no doubt a very high public officer : and the designation 
^in Council' is added, I suppose,, in order that all matters. 
arising out of such suits may be considered not only by himself 
individually, but by himself' in his Council. Whatever the reason, 
for that may have been, the enactment is limited as I have 
expressed it ; and this is clearly not a suit brought against him as 
representing the late East India Company, or which can by any 
possibility be described as a suit which, if the Indian Government 
Act had not been passed, might have been brought against the East ' 
India Company. Therefore so far there seems to be no ground 
for suing the Secretary' of State for India in Council in the 
manner in ..'which he 'is here'' sued/"* The, words of .sections 42.. ‘i 
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and 65 are possibly capable of the construction that the reiereiaco 
in them to the East India Company is in the case of the earlier 
section to furnish a clue to the character of the charge^ rather 
than to the conditions which can bring it into being, and in the 
later section to indicate the mode in which liability may be 
enforced, and not the circumstances under which it may be 
incurred ; but it would seem to follow from Lord. Selborne^’s view 
that for this suit to lie against the Secretary of State in Council 
it must be one in which the East India Company might have 
been made liable, while section 42 imposes the further qualification > 
that the liability alleged must be one incurred on account of " the" : 
Government of ■ India, But in Rogers v. Rajendro 
appears to have been assumed that the East India Company , 
.would not be liable for the tortuous acts of their servants^ in 
.respect of' which a claim for unliquidated damages was made,.' 
There;" ^ brought against an officer of the Bast India ■ 

Company to recover damages for an alleged wrongful act and 
’one of the pleas advanced was that the act complained of was 
done by a Government officer on behalf of, and with the sanction 
of, the Government, and on it their Lordships expressed the 
following opinion (p. 1 30) ; — 

Neither does it seem to them to conclude the question in the 
action that the act complained of is to be considered the act of 
the Government, and that in the part which the defendant took 
in it he acted only as the officer of the Government, intending to 
discharge his duty as a public servant with perfect good faith, 
and with an entire absence of any malice, particular or general, 
against the plaintiffs. For if the act which he did was in itself 
' ■ wrongful as 'against the plaintiffs, and produced damage to them,: ■ ■ " 
they must ,, have -the same remedy by action against ' the '. '.doer/; ^ 
whether the 'act was his own, spontaneous and unauthorised, or ' 
whether it were done by the order of the' superior power*' ’ Tim 
civil if responsibilUy of the Supreme power for tortuous acts could 
not he maintained with any show of justice^ if its agents were ml 
persomlly responsihle for fhern^ ; inAueh "cases the Government is 
inbrally bound to indemnify ife, agent', and it" 'is hard ' on suds. 

’ * These Words arc not in Italics in- tire Judgment quoted Eeporter's notCi* 
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agent when' this' ohligation is not satisiied; but the right to 
eonapensation in the party ' injured is paramoiiiat to this 
coiiBicleration/^ ■ 

If this be the correct view’ and the liability of the revenues 
of Iiiclia are no greater under the Statute than in the time of tlic 
East India Company, it follows that the plaintiffs claim here 
: must fail. 

; Itds interesting;' in this connection to note that iii 1848 it, 
was said by Sir Erskine Perry in DliaeJcjee Badajee v. The Bast 
India Cofnpmi^ CO that he could not find a single instance 
during the 240 years^ existence of the Company as a corporation 
of an action having ^ been brought against the Company for the 
illegal acts of the Governors and Members of CounciL 

There is another aspect of the case which appears to us to lead to 
the same result. The plaintiff to succeed must establish that this 
' .is a liability incurred on account of the Governiiient of Ihdia^ so < 
''that he iiiiist show that it' was ■ incurred by^ some ono' competent: 

. for that purpose. Therefore we must consider by whom can such 
'■‘a liability be incurred? There must be some limitj:.\:and the 
■■.■.reasonable view would. seem to be that^, apart from the S'Ccretary’'., 
of State in Council, it can only be incurred by those in whom the 
governing of the country is vested. Who then are they ? By 
': section 89 of 3 & 4 Will. IF, c. 85, the, superintendence, 'direction ■■ 
.-■and. control of, the whole of the Civil and Military Government- is.'., 
vested in the Governor General of India in Council, wdnie by 
section 56 of the same Act it is enacted that the executive 
Government of Bombay shall be administered by the Governor 
in Council of Bombay. , In the circumstances of the present case 
we can confine ourselves to considering whether it . can be said 
that the liability under discussion has been incurred by the 
. ..latter of these bodies ■(of whoni -we will speak as the Bombay ' ' 
..Government) on account of the Governiiient of India. It is"'ric>t^': 
suggested that the Bombay Government directly had any 
concern in the matter, but that does not dispose of the case ; 
for the acts and omission of another may in law be equivalent 
'"'of a'maiTs own* , ' ' , 


We must therefore consider the precise' position of the Chief 
Ooiistablej, through whose negligence their liability is in this 
case said to have been incurred.. His grade was below that o£ an 
Inspector so that he presumably was appointed to liis post by the 
District Superintendent as provided by section, 9 of .Bombay 
Act IV of 1890. ’ 

Then the seizure is said to have been made^ not as the District; 
"Judge 'supposed under section 165 of the , Criminal Procedure; 
'. ■' Code^ but under section 550 of that Act„ But it really matters 
'•' little under v/iiich of these sections' the seizure actually,; was,: 

niade/for in either case it was^ according to the decision ' 

: liaiafdal MmigUdas {i)^ obligatory' to proceed under section 52 S,, 
of the Criminal Procedure Code. Apparently this was not domV'.' 

Now . it appears to me on principle that before it can be said; 
that a liability on meotmi of the. Govermneut of ' India ' 

vincurred by the Bombay Government as the ,, result of the act or '' 
^•missioii of the Chief Constable /so as to be chargeable on , the ';, 
revenues, it is necessary to exclude, those. conditioiis , 'which, wo.iilel,, 
:'^aSbrd: ..a • principal . exemption ■;from,;;,liabiIity.. £or ',;.the ,act:o|;''^ai|^ 
agent V But, it is settled- law ■ that where the duty, -to'' 
performed is imposed bylaw and/not by the will, of the, 
e,mp'loymg the agent, the employer' is not 'liable, for the WTOog,':, 
done •bythe agent in such employment.-^^-;; Tohin vg TM 
referred to recentljr in IsireaJia TamaJei v. Baker 

In this case the Chief Constable .seized tlie ha}% not in obedience 
to an order of the executive Gove,rnment^ but in ' performance ' " 
of a statutory power vested- in him by the Legislature. 'Nor 
■does the matter rest there ; for the- appointment of the' Cliief - 
Constable was made not by the , Bombay Goveriinieiit but by -an' V' 
officer-, clothed by the Legislature with a power in that behalf; 
the seizure of the hay was not in any sense productive of benefit, 
to the revenues of the Bombay Government^ nor wm it in a 
transaction out of which profit could be derived ; and finally 
there^has been no ratification or adoption of the act. In the 
face of these facts it appears to us it would be giving the words 
liability incurred on account of the Government of India an 
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application that could not have been intended were we to hold 
that under the circumstances we have described there has been, 
a liability incurred on account of the Government of India and 
chargeable on the revenues under 21 and 22 Vic.^ c« 106. For 
these reasons we confirm the decree of the District Court with 
costs, 

Decree confirmecL 
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'>/ ' Before Mr* Justice ChebndavarJcar and Mr* Jmtioe 

I 1904. BALSUKHrAM SAEGrOYANDAS (oeiginai. Plaintife), Appellant, 

12. v. CHAELES DeBRETTON (oeiginal D.ependant), Bespondent ^ 

Coidrael A(4 (IX of 1872)^ sectim 23 — Agreemeni; to stifle a prosecution^., 
Vompouuiing a non-comp otmdable offence — Agreement as defence In a civil 
action — Suit for wrongful confinement, ■ * 

Tlie plaintifi- sued tlie defendant in damages for wrongful arrest and confine- 
ment. The defence pleaded an agreement whereby the porties had agreed to 
settle their differences in consideration of componoding some criminal 
charges^ one of wmiohVas not by law compoimdable and which were then pend- 
ing betw^eeu the parties in a Criminal Court. The Lower Appellate Court held 
that . the plaintiff w^as prevented from bringing the action by reason of tho 
agreement. On appeal — 

Sekl^ that the object of the agreement being to stifie a prosecution w’^as bad 
in lawj and that the agreement, therefore, could not be set up as a defence in a 
Court of law. 


' ‘ ' S^ECONB appeal from the decision of S. L. Batchelor^ 
District Judge of Ahmedabad, reversing the decree passed by 
Vadilal Tarachand Parekh, Joint Subordinate Judge at 
Ahmedabadv' 

: ■ Suit for damages. 

'The plaintiff sued to .recover Es. 2^000 as damages for 
wrongful assault;, arrest. and confinement. ■ ■ ' 

The defendant pleaded inter alia that the plaintiff had 
trespassed on his land^ that the acts coiiiplaiiiecl of having been 
done by his servants^ he was not liable for their Uud fide mistake^ 

Appeal No. 27S of '1903, 
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and tliaA this action could not lie as plaintiff had: agTeecl, to'/settle'^^^ 
amicably the differences between ' the parties by compounding 
the criminal charges that were then pending between"the parties, 
Snborclmate^ Judge held" that the plaintiff was ' wrongfnlly; 
arrested and imprisoned and assaulted hy Jhe/'' defendant's'.: 
servants, that the plaintiff had unwittingly trespassed on 
defendant's land^ that the defendant was liable to pay Es. 500 
as damages to plaintiff and that the plaintiff did apologise to 

■ 'defendant for his acts^.but he was not' thereby prevented from ;■ 
recovering the damages. 

On appeal the Disirict Judge agreed with the Subordinate' 
Judge in holding that the plaintiff’ was arrested and imprisoned," 
by the servants of the defendant^ and that the defendant W'a's' ^ 

■ liable for his servants^ acts but differed from him in holding that';, 
the plamtiffi was debarred from bringing , the suit by reason 
the „ agreement arrived at between the parties. The plaintiff's 

; Buit;was,. consequently disndssed 

The plaintiff appealed to the High Court. 


(with him BIiaisIian^ar^Kanga a%d GirdJiarlal^ for the 
\ appellant (plaintiff), . ; ' 

. There was no appearance on behalf of the respondent. 

Chandavaekae, ,J. Th:e District 'Judge.' has. found 'that-thi; 
plaintiff (appellant) was wrongfully arrested and imprisoned by 
the servants of the defendant (respondent) and that the defend- 
, ." aBt:..is. .liable for his' servants^ acts. ■ But " the District Judge . has ■ 
rejected the plaintiff^s claim for damages on the ground that he 
is .prevented fro.m bringing this action by reason of the private. 

■:, settlement' effected, in the course of.the.eriiniaal proeeediB.gs 
: which bad been tahen by both the parties. These proceedings 
resulted in an order of acquittal passed- by the Magistrate before ' 
whom they were taken on representations made by, both parties " 
that they had amicably settled their disputes and agreed to withr, . 
draw the respective complaints.- It, was admitted before the Dis- ^ 
trict Judge by plaintiff^s Counsel that was a general agree- , , 
inept between plaintiff^s party and defendant, Jo ebmpose all the. 
differences' between, them^ arising out, of thei'ncidents of the even-- 
ing of 3r(i Febnmrjf'' 190,0/,^,:, Iniother. words,, the agreement •, 
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between the parties was substantially, as found by the District 
Judge, that the plaiiithf should give up all claims against the 
clefx'iiilant for the defoiidanPs illegal act in conskleration of the 
defendant vvi-thclrawing his complaint. '; It was urged before the 
District Judge by plaintiffs ..Gounsei. - that ' this '' agreement was,; 

^ V because it was based upon an unlawful consideration, iiame- ' 

' ly>' a promise to stifle a prosecution. .The^ ; District Judge, lias, ' 

;: ;'fiow overruled the "contention, holding that the principle^ 
of law that" agreements based upon a promise to stifle a v pro.,-,;; 
secution are void, cannot apply where the injury inflicted, as 
the learned Judge, puts -.it, ^'.conee.rns '..the;' indw^^ only and 
has no reference to the interests of the State. No exception 
;v;;cAp;''fe to this :, view; of .■the^ -District Judge, -hut ■ ,we,,,„ ,cann,o,t-;, 

agree with him v/hen he goes on to hold that the compound- 
abilit)^ or uncornpoundability unde.r ' our Criminal' '' I^ocedlira,';^ 
Code the offence charged is not the sole or decisive test of 
:--r'-.,-:wlieth-er the offence implies an injury concerning the incliviclual - 
only, - h,^ reference to the interests of the State. The- 

^ prosecution of the plaintifl and eight others was under sectioii' , 

,, ,-143, Indian Penal Code, for the 'offence of having been members-- 
of an unlawful assembly and under section 447;, Indian Penal 
'Code, for criminal trespass.* A complaint for the former* offenoe 
- is not, 'according to the Oriminal Procedure Code, compouBdable.-,- =,■ 
The- Legisla'hire lias laid' down in that Code the test , -for ' 
-;;deter,miniBg-the class of oflences which concern mdivid'iials only, 
as distinguished from those which have reference to the interests 
of the State ; and Courts of law cannot go bej^-ond that test and 
substitute 'for it one of their own. 

It may be, as observed by the District Judge, that the 
prosecution was^in reality a private prosecution and that it was 
the Police, not the defendant, vrho must be held responsible for 
the specification of the offence under section 443 of the Indian 
Penal Code in the charge sheet. But that circumstance cannot 
^ affect the. question whether the defendant, after having given 
: information to the Police and^ led them to prosecute the plaintiff 
others for two offences, one of which was non-coinpounclable 
and concerned the interests of the State, could legally enter into* 
contract mot to lead evidence in the criminal case in coiisidera^, 
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tioB. of the accused the plaiatijff)’ giving up all claims' lor 
/':';'.4aaiages agaiQ,st him* , 'Whether rightly or wrongly^ the plaintiff 
;,':.:.stood offence 'of being a member of an unlawfiil: 

:;oasseaibly:pam defendant could not enter into, a valid and', 
^/,::'linding,.,ag,reement the object, of which, was to ,stifie,,' the., 

■ ■p.rosecution. 

■ 'Next, the' District Judge observes The authorities relied: , 
'■;, iipon only lay ..down, the rule that a plaintiff cannot succeed who ', 
', sues to enforce an agreement based upon his promise, to stifle 

a prosecution concerning public interests.” This, we think, is ' 
not an accurate statement of the law. The law is laid down in 
section 23 of the Indian Contract Act; Every agreement of 
Wrhicli the object or consideration is unlawful is void. ^^ ■ 'The' 
agreement is opposed to public policy and cannot be recogniased 
in any way* 

The plaintiff sues for damages for a tort committed by the 
defendant’s servants on his person. The defendant pleads in 
answer an agreement which is void. The agreement on ^vhich 
the defence rests being illegal is out of the case and the plain- 
tiff is entitled *to the damages he claims unless there are 
circumstances independent of the agreement, to deprive the 
plaintiff of them. This is a question which we cannot decide in 
second appeal. The District Judge has no doubt in the con- 
cluding paragraph of his judgment added : — If plaintiff were to 
be considered technically entitled to damages, I should be unable 
to award him. more than a nominal sum ’’ ; but he has not 
specified the sum which he would have awarded in that view of 
, ' the case. As the District Judge has dismissed the suit substanti-' : 
ally on the preliminary ground that it is not maintainable and as 
that ground is not, in our opinion, correct in law, we reverse the 
. decree and reipand the appeal for determination on merits. Costs’ 
to abide the resilit* , ' 
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Before M)\ Jmtice CMndamrkar and Mr. Justice Aston, 

SONIJ VISHBAM CilAWAH (ouieiiirAi. Plaintiff), Appellant, , A?. 

BHONBIJ VISH-RAAl GHAWAK (obiginal' Defendant), Respondent, 

Jartiilon — Joint Pro27eriy‘--‘ Minor Coparceners — Guardiaf.s defalcations 
res 2 :)ccMng joint property— Minor's share. 

In a partition suit, tlie minor plaintiiE’s share ought not to be burdened with 
the liabilities o£ his guardian, merely because bis guardian committed 
detaications in respect of the joint property of the parties to the suit, in the 
absence of any alienation or proof that the plaintiff bad derived benefit 
therefrom* 


jammry 18. 


Secoijtd appeal from the decision of T. Walker, District Judge 
of Ratn^giri, confirming the^ decree passed by Mahadev Shridliar, 
First Class Subordinate Judge of Ratnagiri. 

Suit for partition. 

The plaintifl^ a minor^ represented by his mother Savitri, 
brought a suit against the defendant (his step-brother) to recover 
OB partition his share in the estate of his deceased father. 

The defendant contended (inter alia) that the plamtifi'-^s mother 
who was in possession of a portion of the deeeased^s property had 
tampered with the property, and that he had no objection to a 
partition of the wdiole property inclusive of that in the plaintiff's 
possession. 

. The Subordinate Judge came to the conclusion that Savitri had 
committed defalcations in respect of the joint property and 
passed the following decree 

I decree that plaintiff pay defendant one-half of Es. 1,092, ie., Es. 646 for 
his share of the cash and other moveable property within one year from 
to-day......when plaintiff shall have paid the amount as above within the fixed 

time, he should recover, by fair partition, a half share of the immoveable 
property specified in the plaint and of the outstanding debts due on Exhibits 
16 and 37. Should plaintiff fail to pay the amount as above within the time 
appointed, his suit shall stand dismissed.” 

fl'.'TMs decree was confirmed^ on appeal^ by the District Judge, ^ 
,^ho3e -reasoBS were ; — , 

SecondAppeal 2Sb. 645'of 1902, ■ - 'rji't'!;: 
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I am asked to consider wlietlier thd minor’s skate sliottld be burdoned and 
embarrassed by the defalcations of his mother. ■ 1 need not considei* what wonld 
have been. a proper..cottrse to pursue had Savitri, instead of suio.g as .guardian 
of the minor, been a party in her personal capacity. It seems to me that the 
minor must be left to any remedy lie may have by a separate suit against the 
mother should he afcerwards care to bring it.’* 

The plaintiff appealed to the High Court contending that there 
wa^s no allegation and no finding, nor were there any materials 
to justify one — that the minor^s estate had been benefitted by 
the alleged defalcations on the part of his guardian, 

il. C7. Coyaji^ for the appellant. 

iV*. F. QokJiale^ for the respondent. 

GHA.NDAVAEKAR. J. I'— The Lower Courts were wrono: in 

^ "O'.. 

burdening the plaintifi’^s share with the liabilities of the 
plaintiif^s guardian, merely because that guardian committed 
defalcations in respect of the joint property of these parties. If 
the guardian committed defalcations the plaintifi' cannot be held 
responsible for it ; it being a tort committed by the guardian 
in his personal capacity, and not on behalf and for the benefit of 
the plaintiff. There is neither allegation nor proof that the 
plaintiff has derived such benefit. 

We accordingly reverse the decree and direct the Lower Court 
(m 0 ., the Subordinate Judge) to effect a fair and equitable parti- 
tion of all the joint property of the plaintiff and the defendants, 
which may be found to be in the possession of either of them or 
in the possession of the plaintiff'^s guardian Savitri kom Vishram. 

Costs hitherto incurred to come out of the estate and the 
Subordinate Judge to provide for future costs. 

Decree reversed^ 
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Lawrence B. Jeniiim, K-O-LB-, CJdef Justice, and 
Br. Jmtiee Batty, 

KRISHNA and anotheb (oEreiiTAt Piaintiffs), Appellants, 
T «. THE COLLECTOR op EATNAGIEI poe the SECEETAEY op STATE 

fOR II?^DIA (OEI&INAL Pefenbant), Respondent* 

S'pecffie Belief Act {I of 1S77), section 42—Snitfor declaration of title— Omis'^ 
sion to seek fuHlier relief— Mevenue Jurisdiction Act (X of 1876), section 
11 — Hnit against Government on account of mg act on omission of any 
Bev&mie Officer — All such agjpeals allowed hy tke law— Ajpgeals in respect 
oftheactoronuBsion — Title of suits 

Til© effect of the proviso to section 42 of the Specific Eelief Act (I of 1877) is 
that the Ooiirt shall not make a declaration in the events specified in the proviso, 
not that the Court shall not grant the relief that is prayed. 

The expression ^^all such appeals” in section 11 of the Eevemie Jurisdiction 
Act <X of 1876), means appeals in respect of the act or omission. Therefore 
the har of section 11 would not apply to a suit wherein the cause of action is 
not an order or decision in respect of which there was a right of appeal under 
the Land Eeveniie Code (Bom. Act V of 1879). 

The Court directed the suit to he amended by substituting for the present 
description of the defendant, the title The Secretary of State for India in 
Council.” 

Appeal against the decision of H. Page, Acting District Judge 
of Ratndgiri, in Original Suit No. 14 of 1902. 

The plaintiffs sued for a" declaration that the village of Bail 
Budruk together with land, trees, water-courses^ waters, grass, 
wood, stones, treasures trove. Fad Farmas^ vetlibegar^ wells^ 
gailculi lands, rivers, streamlets and all their appurtenances, was 
of the plaintiff^s khoii vahivat ; that the defendant was not enti- 
tled to take ixisid in excess of the survey assessment and that the 
plaintifis had the right to take the of the land whether 


' 'n / ' ’ ’ 1 '■>" 


Appeal 1^0. 65 of 1903. 

(1) Section 31 of the Bevenue Jurisdiction Act {Xof 1876] 

IL No Civil Court shall entertain any suit against Government on account of any 
act cr omisak'H my Bevenue officer unless the plaintllf first proves that previous- 
ly .to bringing' Ms anit, he’ has presented all such appeals allowed by the law |or 'tb© '' 
time, being in force, as within the period of limitation allowed for bringing" such suit, ■ 
it' was', possible to preset. .y'.'-., 
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'paying assessment or notj, if cultiTOted* The plaintiffs further 
claimed to recover twenty rupees on account of damages and 
■ msul of the land recovered by Government, namely, Es. 445-3 
for an injunction to the defendant's Officers that they should not 
let out for cultivation any lands either adjacent to the river or 
streamlet or any other lands ; that they should not obstruct the 
plaintiffs in recovering vasul by tlial, rent of all lands including 
rivers and rivulets, and that damages should be awarded to them 
with respect to the lands which the defendant might let out from 
the date of the plaint to the decision with costs of the suit. 

The defendant contended that the suit was barred under 
section 42 of the Specific Belief Act (I of 1877) inasmuch as no 
cause of action had arisen to the plaintiffs and they had not 
claimed further relief with respect to the bed of the river which 
was in the possession of Government or their tenants ; that the 
suit was not maintainable under section 11 of the Ee venue 
Jurisdiction Act (X of 1876), the plaintiffs having failed to 
prefer appeals mentioned in that section; that the suit could 
not lie against the defendant (Collector) under section 6 of the 
said Act and section 416 of the Civil Procedure Code (Act 
XIV of 1882) ; that even supposing that the suit could lie in the 
form in which it was brought, still the plaintiffs had no right to 
obtain any relief inasmuch as they were not the owners of the 
river bed or of the village ; that the suit was time-barred under 
article 120, schedule II of the Limitation Act (XV of 1877), the 
cause of action having arisen more then six years before the suit ; 
that as the claim for damages was dependent on the plaintiffs^ 
right of ownership and as the plaintiffs were not entitled to that 
right; the claim for damages could not lie and that Government 
was not responsible to the plaintiffs for the acts of their tenants. 

On the above pleadings the following issues were framed : — 

(1) As to -whether the suit was barred by section 4*2 of' the Speciffo Eeliel 
Aet ? ^ ^ 

' (2) As to whether the suit was barred by section II of the Bombay Eeveiiue' 
•Jurisdiction Act ? 

(3) Whether the plaintiffs were the j^roprietors of the river bed and of the 
village and whether they were in possession of the same ? 

(4) ., Whether the suit as regards the declaration was barred under articde 120 

of -the Indian Limitation Act ?■ ' \ • 
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(5) Wlictlicr the plaintiffs were entitled to any damages from defendantj and 

(6) “Whetlier the suit as bronglifc was maintainable under section 416 of the 
Cifj] Procedure Code, and section 6 of the Bombay Revenue Jurisdiction Act F 

(7) Wliat relief the plaintiffs were entitled to, if any ? 

Tlio Judge found that (1) the suit was barred under section 42 
of the Specific Relief Act, that ( 2 ) it was not barred by section 11 
of the Bombay Revenue Jurisdiction Act, and that (6) it was 
barred by section 416 of the Civil Procedure Code and section 6 
of the Bombay Revenue Jurisdiction Act, but the plaint might 
have been amended so as to comply with the provisions of those 
sections had this been the only objection. The J udge recorded no 
findings on the other issues and dismissed the suit. He 
observed 

As regards the first issue the Government Pleader urges a point which 
appears to me to he of considerable importance. He contends that section 42, 
Specific Relief Act, lays down that no Court shall make a declaration of title 
when the j^Iaintiff, being able to seek further relief than a mere decharation, 
oznits to do so, and he points out that Government having given the river bed 
for cultivation for 3 years continuously must be held to be in possessiozi thereof , 
through their tenants. The Calcutta High Court has laid clown (vide 8 
CaL, 761 at page 765) that section 42 is to be applied with great caution, for 
otherwise it would seem that any one who claims any interest in property, 
present or future, would be allowed to ask the Court to give him an opinion on ' 
his title, which cannot have been the intention of the Legislature, Further, 

8 Bombay, page 230, also shows that a Court should not allow a decision to 
the plaintiff which would enable him to evade the provisions of the stamp law. 
Mr. Damle, who appears for the plaintiffs, is unable to refute the arguments 
put forward, and urges, on the authority of 15 Madras, page 15, that his clients 
may be allowed to amend the plaint. But I do not think, in view of their 
conduct, that they should be allowed to do so. It appears that they got an order 
from the District Deputy Collector on the 10th June, 1901 and that they gave 
the defendant notice of filing a suit on the 27th August in the same year. The 
suit was not actually filed, how'ever, till 10th June, 1902. Some time after giving 
notice to the Collector it appeal’s to have occurred to them that they bad not 
exhausted all the remedies that lay in their hands. Consequently, on the 26tli 
April, 1Q02, we find that they preferred an appeal to the Collector against the 
District Deputy Collector s decision. Them again some 21 days afterwards, . 
7. OB ITth May, 1902, an application was made to the Ee venue Commissioner. 
The appeal to the Collector should have been presented within 60 days, -whieh 
would have allowed time for getting another decision in the case before the 
limitation period passed by, assuming, for the sake of argument, that that period 
'.was only toe, your from .the date pf the District Deputy Collector’s uixler and of ‘ 
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appealing in proper form to tlio OommissioBer. In view of their laeliOF!, in this 
connect! on, I do not think I should be right in showing them any leniency, more 
especially as the applications to the Collector and Commissioner still appear to 
he undisposed of. 

The Government Pleader has tjiken one further objection to the suit, which is 
that the- plain tifPs sue for a declaration as regards the whole village as well as 
with respect to the river beds, whereas there is no cause of action for the 
whole village. This procedure is manifestly objectionable. As kid down in 
7 B. H. C. R., A. C. J., page 99, there must be some interference on the part of 
the defendant with respect to the subject matter in respect of which the suit is 
brought, and here there is clearly none but with respect to the river beds. 

As regards the second issue, though the appeals to the Collector and Commis- 
sioner— if so be that the application to the latter officer can be designated an 
appeal— appear to have been presented one on the top of the other, and the first 
long beyond the limitation period of 60 days, still I do not think, in view of the 
ruling in 22 Bombay, page 383, I should have been justified in dismissing the 
claim on that ground. It is still discretionary with those officers to admit appeals 
made to them and to dispose of the question on its merits. But my finding on 
the first issue being in the affirmative, I dismiss the plaintiffs’ suit, with costs# 

The plaintiffs having preferred an appeal, 

M» B, Chavbal appeared for the appellants (plaintiffs) : — ‘We 
are khots and as such we have a right to the management of all 
the lands in the village. In 1890 Government let out certain 
lands and recovered assessment from the tenants. We contend 
that Government had no right to do so and we are entitled to 
recover damages. We also claimed an injunction. Our suit was 
thrown out under section 42 of the Specific Belief Act. This was 
ail error. The defendant is in constructive possession through 
tenants and we also want to recover such constructive possession. 
Therefore the utmost that we could ask for in the suit was a 
declaration of right binding on the defendant coupled with an in- 
junction preventing the defendant from interfering with such 
rights. We submit that in such a case an injunction is a eonse- * 
quential relief within the meaning of section 42 of the Specific 
Eelief Act. ' 

' Mdo Bahdduf'V^ Kirtilmr (Government Pleader}’ appeared^" ’ 
for the respondent (defendant) :~tJnder section 42 of the Specific 
E'elief , Act a suit for mere injunction cannot lie. Possession must 
he 'specifically claimed. A flaim for mere injunction would 
, involve ^ breach of the stamp duty 'and that 'cannot be allowed, ■ 
In such cases the cannot be amended. We rely on AbM ■ . 
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_ 'K&dar V. M^IwmeeU^\ Nara^ana v« 8Iia%hmm^^\ Baj Naram Dm 
v» Skama Nando Pas^^K ■ ' , 

The plaintiffs liad not .exhausted all their remedies under sec- 
tion 11 of the Eevenue Jurisdiction Act* This ' !s'. alsd/' A 
objection to the maintenance of the suit. 


JenkinSj, C. J,: — The plaintiffs have brought this suit seeking 
a declaration that the village of Bail Bnclruk together with the 
land, trees,, water-courses, &c., is of the plaintiffs^ Ichoti vahivat, 


and that the defendant has no right of 


taking 




than the survey assessment and that the plaintiffs have the 
right of taking by thal the vasul of all lands assessed and un- 
assessed and khardbai &c., if cultivated* The remaining prayers 
are for damages and injunction and mesne profits. 

The suit has been dismissed on the ground that section 42 of 
the Specific Relief Act, in the circumstances of the case, requires 
that result. 

Now section 42 enacts that the Court (under the circum- 
xstances therein indicated) may in its discretion make a declaration 
provided that no Court shall make any such declaration where 
the plaintiff, being able to seek further relief than a mere decla- 
ration of title, omits to do 

It is said that the plaintiffs were, in addition to the reliefs 
they have specifically sought, also entitled to claim possession 
and that therefore the suit must be dismissed* But obviously 
that is not so. 

All that is provided is that the Court shall not make a 
declaration in the events specified in the proviso, not that the 
Court shall not grant the relief that is prayed* 

In our opinion, therefore, the ground on which the suit was 
dismissed .is. .wrong*, v. 

But it is said that there- is another and fatal objection to the 
suit in that the provisions of section 11 of Act X of 1876 have 
not been observed. That objection has been overruled by the 
District Judge, but on a ground which does not commend itself 
•;to us. We think, however, that -there is another and complete 
The section provides ^Hhat no Civil Court shall enter- 


; - :v a),a8^) 15 Ma£ 15. 
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taia any suit agaiasfc GoFemmeat' on aecouiifc of any acl or 
omission of any Eeveniie-offieer unless the plaintiff first proves 
that, previoasly to bringing his suit, he has presented all such 
appeals allowed by the law for the time being in force as^ within 
the period of limitation allowed for bringing such suit, it was 
possible to present/^ That must mean appeals in respect of the 
act or omission. 

Now -was the act or omission which has given rise to the 
/plaintiffs’ right of suit one in respect of which an appeal was 
■■allowed? This must be determined by section 203 of the Land 
/Eevenue Code of 1879, which provides ^Hhat in the absence of 
any express provision of this Act, or of any law for the^ timA: 
being in force to the contrary, an appeal shall lie. from any' 

..■ decision or order passed by -a Revenue-officer under this Act, or': 

/■ any other law for the time being in force, to that officer's iinme- " 
diate superior, whether such decision or order may itself have 
been passed on appeal from a subordinate officer’s decision or 
order or not,” But that clearly does not apply in the circum- 
stances of this case, because the act or omission which is the 
cause of action is not an order or decision in respect of which 
there was a right of appeal under the Land Revenue Ood@^ 
Therefore this objection too must fail. 

The case must accordingly go hack to the District Court in 
order that it may be heard on the merits. It is necessary that 
an amendment of the suit should be made by substituting for 
the present description of the defendant, the title ^^ The Secreta^^^^^^ 
of State for India in Council.’'^ 

/: ■ 'The costs will be costs in 
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Before Sm L* -M, JenJdm^ E»C.ZB.^ Chief Jii-sUcei ami 

Mr* Justice Baity* 

C^HULAPPA BIN BALAPPA (obtginaIi Dbfbfban!!? 1), Applicant, f » 

' .BAGHAYENDBA SWAMIRAO (obkiinal Plaintiff), Opponent.^ : 

Bes judicata — Court comjpetmt to try smt» 

Tbe pleaof res judicata should he given effect to if the Court which 
passed the decree in the first suit is a Coni't of jurisdiction competent to try 
the subsequent suit, whenever its inability to entertain the subsequent suit 
arises, not from incompetence, but from the existence of another Court witli 
preferential jurisdiction. 

' Appiication mnder' the extraordinary jurisdiction (section 25, 
the Provincial' Small Cause Courts^ Act, IX of 1887) against 
; the decision of R, E. Gangolli, First Class Subordinate Judge 
of DMrwar, in Small Cause suit No. 9 of 1898. 
r- ‘ of res Judicata* 

One Eagimvendrarao Swamirao brought the following „ three 
' suits against Ms debtor Ghulappa bin Balappa in the Court of ^ 
the First Class Subordinate Judge of DharwSr^ 

(1) Suit, No. 162 of 189'7, to recover Es. 658 including princi- 
pal and interest under a money bond for Es. 400, dated the 

:18th March^ 1891. The suit was brought against Gulappay the 

debtor, Balaji, Narayan and Raghavendra, three sons of the 
deceased surety Udpirao Lakshman and one Yamappa bin 
liakshmappa. This suit was within the eognimnce of the S,ub- 
ordinate Judge in his ordinary jurisdiction. 

(2) ^ Suit, No. 3S0 of 18,97, to recover Es. 361 including' 
principal and interest under a money bond for fis. 200, dated 
'the 4th February, 1892. This suit was within the cognizance 
of the Subordinate Judge in his Small Cause jurisdiction. 

' <3) Suit, No. 9 of 1898, to recover Es. 207 including principal 
and interest under a money bond for Rs. 125, dated the 4th, July, 
1894. The- suit was brought against the debtor Ghulappa and 
;i|hie ’abovementioned three sons of his deceased surety Udpirao. 


' Applkaiioa Ho. 309 of 1902 xuvlor ibe Bxteordinary 

‘ ' ' j“ ' - ' 1 S' >• -t -1-1' ^ ' 
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This suit also was within the cognizance of the Subordinate 
kludge m his Small Cause jurisdiction. 

At the^ trial of the said suits, the parties agreed to abide by 
le decision of the Court in suit No. 162 of 1897, which was 

r.cpgmzable iailie 0 

Ihe defendant Ghulappa bin Balappa relied on a receipt, Ex- 
iJibit So, passed to him by the plaintiff and pleaded satisfaction 
of the several debts. The Subordinate Judge found that Ex- 
hibit So was forged and allowed the claim in suit No. 162 of 

o “n'r cognizable in, 

jurisdiction. Against the decree in suit No. 162 
f Ghulappa preferred an appeal, No. 281 

gpf lSJS,^ at Dharwdr, which reversed the 

decree and dismissed the suit holding that Exhibit 85 was a 
- ;;;|enuine^ document. The decree of the District Court was con- 'S 
Nigh Court in second appeal No. 179 of 1900 ' 

; | Gp the s^^ in the second appeal, the defendl "" 

. :,|it;:|3hulp,a applied for- review : of the decisions ; in ^slisb 
oi 1897 and ;No. of 1898. The Subordinate JuilpS 
admitted the review petitions and after hearing arguments on 
b^oth sides held on the authority of the rulings in Jbdul Majid v. 
/ew Naratn. Makto (\ hheoraj Mai v. Ka&hi Nath <2), Ghela 
IcUar^n v. Saukdohani ®, Shea Matan Siagh v. SkeoM 

a i""* “ ^PP<^al No. 281 

o 1 98 did not operate as res judicata and directed the defendant 

to pay to the plaintiff the amounts claimed with all costs. 

. thereupon, applied under the extraordinary 

jurisdiction (section 25 of the Provincial Small Cause Courts’ 

Act iX of 1887) urging inter that the Subordinate Judge 
erred in holding that the decision of the District Court in the 
appeal and that of the High Court in the second appeal did not 
operate as res judicata and that he erred in not taking into eon- > 
sideration the fact that the parties had agreed to abide by the ' 

decmoninsnitNo.l62ofl897. A «« having beenissued ' ' 

calling on the defendants to show .cause why the plea of ’ 
should not apply, 

■;',,(h,(1888).36'Cal.'233., ' ■ -.X .'A .A; ,■ 

(•■A /ic*fi,;«A ,i ,11 ,■ ' 
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'Support of the rule* 

S» M. BaMle appeared for the opponent 1 (plaintiff) to' show 
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£• C. Coyaji appeared for the opponents 2 and 4 (defendants 
2 and 4) and supported the rule. 

Jenkins, C. J. In our opinion effect should have been given, 
to the plea of feB judicata on the rehearing of the suit, for the 
Court which passed the decree in suit No. 162 of 1897 was a 
Court of jurisdiction competent to try this suit. Its inability to 
entertain it arose not from incompetence, but from the existence 
of another Court with a preferential jurisdiction. The rule 
must therefore be made absolute and the suit dismissed. The 
plaintiff must pay the costs of suit and rule but only one set. 

Buie made absolute. 
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Before Bir JD. K. Jenkhis, K.C.LJS., Chief Justice, and Mr, Justice Batty^ 

ACHEATJjAL HAEILAL (obioinai. Plaintiff), Appellant, v. The 

AHMED ABAB MUJS’ICIPALITY (orig-inal Defendant), Opponent.=^ 

The JOistrict Municipal Act {Bom. Act III of 1901) — Non-feasance--^ 

Negligence in performance of duty towards jplaintiff—Suit for damages. 

The plaintiff, an inhabitant of Ahmedahad, having brought a suit against the 
Ahmedabad Municipality to recover damages sustained by him in respect of an 
injury caused to his horse and carriage in consequence of the neglect of the 
Municipality to repair a road, 

Held that as the default leading to the damage was a mere non-feasance, the 
suit must fail, for the statute does not impose upon the Mimicipalitj a duty 
towards the plaintiff which they negligently failed to perform. 


% , ; ' ' Appmcation under the extraordinary jurisdiction (section 25 

' ^ Act IX of 1887) against 

•i'i* ; ; , , ! : ; ' the decision of L. ?. Parekh, Judge of the Court of Small Causes 
' at Ahmedahad, in suit No, 725 of 1908, 
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Suit agaiEsfc a Municipality to reeoTer damages for I'lon- 
feasauee. 

The plaintiff sued the Municipality of Ahmedabad in the Court 
of Small Causes at Alimedabad to recover rupees seventy-five as 
damages sustained by him in respect of the injury caused to Ms 
horse and carriage in consequence of the defendant's neglect to 
;:^^:>:K;repair a certain 

The defendant denied the claim and contended that it was not 
\ -.admissible. 

The Judge dismissed the suit on the following grounds ' 

The plaintiff ias based his claim on a non-feasance bnfc not on a mis-feasanc®, 

' .He ' says that because the road referred to in the plaint was not repaired, liis' 
horse stumbled on the 24th Kovember, 1902, and broke his leg. He therefore 
..claims Es, 75 as damages. >»: ■ # # - % ... 

There is no law which would make the Municipality liable for mere non- 
feasance. The Municipal Acts of 1873 and 18S4 did not contain any 
provision holding the Municipality liable for mere non-rep drs. There is also 
nothing in the new Act (III of 1901), which would make such a body 
responsible : vide Sander’s Law of I^egligence, p. 181 ; Atldmon v. New Castle 
Watm^orhs Oo* action for non-user of statutory powers can lie, id* 130- 
132 \ vide also Eatanlai’s Law of Torts, p. 25 ; 22 L. T. Kex^orts 295, 887 ; Mew*s 
Digest of English Case Law, Yoi. ‘X, p. 94, and other cases cited on behalf of 
the Municipality. I, L, E, 17 Bom. 307 relied on by the plaintiff is on 
negligence only* It is true that section 64 requires the Municipality to set 
apart a reasonable sum for road repairs and that all roads vest in tha 
Municipality. But those circumstances alone are not sufficient to make tho 
Municipality responsible for non -repairs. It might be that the funds at the 
disposal of the MunicixMity were not sufficient to I'epair all roads. 

The plaintiff applied under the extraordinary jurisdiction 
(section 25 of the Provincial Small Cause Courts' Act IX of 1887) 
urging inter alia that the defendant being under a statutory 
obligation to maintain and repair all public roads, was liable for 
a breach of this statutory duty and that the Judge ought to have 
awarded the damages claimed. Kmle nui having beenissfied^ 
requiring the defendant to show cause why the decree of the 
' ' Judge should not be set aside, /' ^ 
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‘ <?v & Maa appeared for the applicant ■ (plaintiff) in support of 

&& rale We sued the Municipality .'to ■ recover damages for 
/"neglecting repair -a public roadv ;’l?he'road/ested in the' 
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Cowley V* Tke Newfmrhl Zoeal ’Board Mimkipdity qf 
Fici&u ¥. Gdiefi Thompson w Ilayor^ of BfigJdoti 
Mnnicipal Comieil of Sydney y. Bourse The Municipaiitj?^ 
stands in the shoes o£ Gorernment and the test is whether 
Government would have beeii liable to plaintiffs claim* We 
submit not : Bmiiiary Commmioners of Gibraliar. v. Orfila All 
public roads are vested in Government under section 37 of the 
Land Revenue Code (Bom. Act V of 1879) and we find no case 
in which Government has been successfully sued for non-repair 
of roads within Municipal areas, nor any law under which 
Government ban be held liable. The District Municipal Act 
imposes, no such liability upon the Municipality as the plaintifi’ 
.wants it to bear. 

. In the , cases relied on for the applicant there was mis-feasance . 
or non-feasance arising out of mis-feasance. They are^ therefore^ 
not applicable. 

G. 8^ Mao^ in reply :■ — Section 173, relates to prospective arrange- 
ment. It does not affect the right of private individuals to 
sue the Municipality in damages arising on account of its neg- 
ligence. The Municipality does not stand in the shoes of, 
.Government. .It is not invested with - powers which are .v.e.sted'.- ' 
in Government. Its powers come .into existence si.miiltaneG'nsl,y'.> 
with its creation. There was no transfer of the powers from 
Government to the Municipality. 

Jekkins, C, J. : — As the default leading to the damage was a 
^i.mere non-feasance, .the plaintiff’s suit fails, for the statute doesmot, 
'.impose upon .the Municipality a duty towards the plaintiff, which,- 
:they ^negligently ..failed to perform. Therefore the rule 
■be.^discharged with costs. 

i, ■; Buie f 

, Cl) (1892) 1. C. m. ^ ’ ’ ; , ' (1894) 1 Q. B* 882^ ' ' - ' 

m (189S) A a 524. '' '' . P (1895) A* 0.488* • 

(ro (1890) 1.5 App* Ow. 400 at p. 411* ' ■ v-' : :■ , 
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Sefore Sir Z* S, JenkbUi E^OXE^^ Chief Justice, and Mr, Justice 
Mas ^arte MAHADIV GAN0ADHAE DESHFANBE (oBiaii^AL Applicant), 

Appellant."^ 

S'liccessiosi Certificate Act (YII of 1889), section 6, clause (d) — Guardian and 

Wards’ Act ( VIII of 1890), section 27 — Minor — Guardian — Succession 

Certificate* 

A certificate 'aixder the Suocessioa Certificate Act (VII of 1889) can he 
granted to the guardian of a minor. 

Gtdahchmd Gamnaji Y* Moti Chatraji<D, distinguished. 

Ajppeal against the decision of L. Crump, District Judge of 
Sdtj£ra, in the matter of an application under the Succession 
Certificate Act (VII of 1889). 

One Mahadev Gangadhar Deshpande having been appointed 
guardian^ under the Guardian and Wards'* Act (VIII of 1890), of 
the person and property of his minor daughter Tamunabai^ 
widow of Narhar Anant Eenavikar, applied for a certificate 
under the Succession Certificate Act (VII of 1889) to collect 
the debts due to the minor on her behalf. The Judge dismissed 
the application holding that it was not maintainable under the 
ruling in Gulabchand Gamnaji v. Moti Chatraji)^'> 

The applicant having appealed, 

If. M, Kelkar appeared for the appellant (applicant) ; he relied 
on Bam Knar v, Sardar Singh)^^ 

Jehkiks, 0. J. : — This is an application for the grant of a 
succession certificate under Act, VH of 1889 and the' petitioner 
purports to be a minor widow acting through her father and 
guardian, Mahadev Gangadhar Deshpande, 

An order has been made purporting to appoint the father a 
guardian of the person and property of his minor daughter under 
Act VIII of 1890 (Guardian and Wards* Act). The present 
application should, we thinkj, be amended so as to make the ' 

^ guardian the petitioner, because it is at least open to doubt ' 

. ^Appeal Ko. 164 of 1903. 

0) (1900) 26 Bom. 523, ' , '' m (iscs) 20 All 352* ''8 
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reading the Succession Certiieate Act as a mdiole whether a 
grant should be made to a minor. 

Treating the aniendment then as made, and the petition as one 
presented by a legal guardian of the • minor, can w^e grant a 
certificate under the Succession Certificate Act ? 

The District Judge has decided this in the negative, relying 
on Gulahcliand Qamnaji w Moti CliatrajiS^'^ 

The head-note in that case goes beyond the actual decision, 
:,for, the Court -was not in the circumstances called -oil to determine, 
nor. did it in fact determine, that a legal guardian is not ' entitled 
to a succession certificate under the Succession Certificate Act, 
No doubt clause (d) of section 6 requires that the application 
'should set forth the right under which the petitioner claims,' and 
: on . that the comment was made in Gulabchand^s case that it only., 
■permits the petitioner who claims the right for himself, to 
apply. But a legal guardian has, under section 27 of the Guardian 
and Wards' Act, the obligation cast upon him of dealing with the 
property of a ward as carefully as a man of ordinary prudence 
would deal with his own, and subject to the provisions mention- 
ed in chapter 3 of the Act, he may do all acts which are reason- 
able and proper for the realization, protection or benefit of the 
property. That appears to us to vest in the guardian power to 
receive from any debtor the sum due by him to his ward and to 
give a receipt for the same. This constitutes the right under 
which he claims within the meaning of clause ( J) of section 6 of 
the Act. 

Therefore on the completion of the amendment %ve have 
'directed,, an order will be drawn up for a grant to the guardian 
of a succession certificate on proper security being furnished to 
the satisfaction of the District Court, For the reasons we have 
.given we must reverse the decree of the District Judge who only , 
came to the conclusion he did, because he reasonably .teafced 
himself as bound by authority. ^ ‘ ^ 

C 'Decree rmeneih 

(1) (1000) 25 Bom,m;, 
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Before Mn Justice Chmzdavaricar and 3Ir. Jtistiae Aston* 
EMPIEOB,.?!. MAGAISTLAL DULABHAL# v . 

Bombay Salt Act (Bombay Act II of 1890), section iT'f — Salt — 

' of Salt— 'Indention — Knowledge — Ingredients of the o fence* 

To support a conviction under section 47 {g) of tLe Bombay Salt Act 
(Bombay Act II of 1890) it is not necessary to prove dishonest intenfcidn on 
the part of the accused; since the -wording of the clause does not in express 
terms or by necessary implication make intention or knowledge an essential 
ingredient of the oifirence. What is prohibited by the Act is the removal of 
salt in contravention of any license or permit and that shows that such 
removal is prohibited in itself. 

Appeal by the Government of Bombay under section 417 of 
the Code of Criminal Procedure (Act V of 1898)^ from an order 
of acquittal passed by J. SladeU; District Magistrate of Surat. 

The accused, a boy, obtained in the usual way on his applica- 
tion a permit for one maund of salt in each of the two bags 
brought by him. He presented the permit^ but his bags were 
filled with two maunds each. The permit^ which is usually 
signed after the weight and the bags are verified, was signed by 
both the weighing clerk and the writing clerk at the scales. 
The accused then removed the bags containing salt, and it was 
discovered at the Preventive N^ka to be in excess of the permit. 

On these facts, the accused was charged with an offence 
punishable under section 47 (a) of the Bombay Salt Act (Bombay 
Salt Act II of 1890). The Second Class Magistrate of BulsAr 

^ Cximiilal Appeal No, 461 of 1903, 

t Section 47 of tbe Bombay Salt Act (Bombay Act II of 1890) runs as follows : — 

47. Whoever in contravention of this Act, or of any rule or order made under 
this Act, or of any license or permit obtained, under this Act— 

(«^) manufactures, removes or transports, salt ; or 
(d) excavates, collects or removes natural salt, or salt-earth j 
■;?.'and whoever \ ^ ' ^ 

(c) except in the exercise of some power or the discharge of some duty conferred 
or imposed upon him under this Act or any other enactment at the time in, 

; force receives or is in possession of, or, without lawful excuse, retains contra- 
' ' 'V ' * hand salt knowing or having reason to believe the same to be contraband salt; 

shal'lj for every such offence, he punished with fine which may extend to five ' 
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convicted tlie accused of the offence and sentenced liini to pay a 
fine of Rs. 25. 

The accused appealed to the District Magistrate of Snrat^ who 
reversed the conviction and sentence and acquitted the accused* 
The following were his grounds :~ 

The Lower Court has* convicted on the assumption that so large an excess 
could not be removed without the appellant’s knowledge that he was taking 
more than the permit allowed. In the face of the evidence this assumptioii 
cannot be admitted. There, is not a syllable which imputes any guilty know- 
led go on the part of th© appellant, Nor is it safe to assume that every one can 
tell the. differeac© between one maund and two maunds... There is not. in my 
opinion any ground for assuming that the appellant either obtained double 
the quantity entered on his permit by collusion with the kdrkuns, or liaving 
obtained it by their carelessness was aw^are of the fact and tried to remove it. 

The Government Prosecutor referred particularly to sections 32 and 35 of 
the Salt Act. The former requires the subordinate Salt officer ‘ to endorse 
upon th© order a certificate signed by himself and by the person who removes 
the salt, as to the correctness of the weighment ’ and the latter makes it incum- 
bent on every person who has obtained a permit for the removal of salt ; (5) 
to prevent the removal of salt in excess of the quantity mentioned in the 
permit/ But I cannot hold that he becomes criminally liable^ if no dishonest 
intention can be proved/* 

The Government of Bombay appealed to the High Court. 

The Government Pleader for the Crown. — Under section 47 
(a) of the Bombay Salt Act (II of 1890)^ knowledge is not an 
essential ingredient of the offence. This becomes apparent 
when clause (a) is contrasted with clause (c) of the section. 
Further section 35 of the Act shows that knowledge is not an 
essential ingredient in the offence under section 45 (a), since the 
former section imposes upon the permit-holders the duty of test- 
ing the scales and weights. The true test is to look at the 
object of the Act to see how far knowledge is made the essence 
of the offence, and in this connection three rules of construction 
must be considered. They are (1) whether the object of the 
Act will be frustrated, if proof of' such knowledge is rendered 
necessary, (2) whether there is anything :in the wording of the 
section which implies knowledge, and (3) whether this is made 
clear' by comparison of -the 'section with the other cognate 
sections of the Act. , Judged by all, these tests, knowledge does 
not appear to be a necessary’: 'element';'Of, 'the offence. 
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N. K.^Desai for the accused. — The accused is not liable for 
he cannot be said to have removed salt in contravention of his 
permit, and if knowledge is .not considered an essential in the 
offence of section 47 (a) of the Bombay Salt Act (Bombay Act II 
of 1890) I it would go very hard with innocent and uncultured 
purchasers^ who would be held criminally liable for the honest 
mistakes^ if any, of the clerks of the Salt Department. 

Feb CubiAM. — The District Magistrate reversed the conviction 
under section 47; clause (a), of the Bombay Salt Act on the 
ground that no dishonest intention on the part of the accused 
was proved. But the provisions of the section, do not in express- 
terms or by necessary implication make intention or knowledge 
an essential ingredient of the offence. Where the Legislature 
intended intention or knowledge to be the gist of any offence 
under the Act it has used apt language to convey its meaning. 
See clause (e). of section 47 whereby the retention of ’.contj^aband 
salt by any person- knowing or having reason to believe the same 
to be contraband salt 'Ms made an offence under the Act. But 
it was urged before us by the accused's pleader that the Legis- 
latiire omitted to use the words ^Mmowingly or intentionally 
in clause (a) of section 47 because it w'as said the mere act of 
removal by a person in contravention of his license or permit is 
sufficient to imply that the removal should be deliberate. We 
do not think soi In the words of Lord Alverstone, C, J., 
in Mmary v. NollotW^^ "Mf the offence is prohibited in itself; 
knowledge on the part of the licensee is immaterial i this prin- 
ciple was acted upon quite recently in Broohs v., Ilason^^"^ 
where intoxicating liquor had been sold in a bottle not in fact 
sufficiently corked but believed to.be so, and knowledge was held 
to be immaterial. Similarly, where there is an absolute prohi» 
bition against selling, it is unnecessary to prove knowledge/' 
What is prohibited by the Salt Act is the removal of salt in 
contravention of any license or permit and that shows that such 
removal is prohibited in itself. We must, therefore, set aside 
the order of acquittal and restore the order of conviction ancT 
sentence passed by the _ Second Class Magistrate against tho. 
accused under section 47 (a) of the Bombay Salt, Act. 
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,/ ■ Mr* Okandmarkm*, 3£r» Justice 'BaUij^ a-nJ ' ^ 

I£7\ Justice Aston* 

-H1EI,, BIN. BHIWA (oBiGiNAL Pj&AiNTiPF No. 1 ),‘ Affellant^ P^XWEMW 
DI]SrK,AE and anotheb (original Defendants), Eespondemts.^', 

Mortgage — Mo7^tgage*deht — Another debt 07i a freniom hhdta made pagahle 
under the deed — Clog on Equity of Red^ftygiion'^ Ohatge* 

The propeHy in suit was mortgaged for Bs. 1,500. The mortgage-deed, 
further recited an earlier debt o£ Es. 5,000 dne on a previous klidta and provided 
that if the mortgagor did not repaj’ this Bs. 5,000 within two years from the 
date of the deed, he was not at liberty to redeem the property, nniess both the 
debts of Bs. 1,500 and Es. f5,000 were paid. The deed was stamped as a mortgage 
for Bs. 6,500. 

On a construction of the deed : 

ffeld, that the property mentioned in the deed was mortgaged for the sum of 
Es. 5,000 and interest payable thereunder and also for Es. 1,500, with this 
difference that the mortgage as to the former sum took effect on the expiry of 
two years after the date of the deed. 

Second appeal from the decision of G» €• Whitworth, District 
Judge of SaMra, confirming the decree passed by N* V. Samant^ 
Subordinate Judge of Eahimatpur* 

The property in suit originally belonged to one Vishnudas 
Gujar. He mortgaged it in 1863 to Dinkar Apaji Damle (father ' 
';of defendants 1 and 2) for Es. 1,500, The deed recited an earlier ', 
debt of Es. 5,000 due on a previous khata, and provided that if 
■ 'the debt of Es. 5,000 were not paid by the mortgagor within two: 
years from its date, he was not at liberty to redeem the property 
unless both the debts, E-s. 1,500 and Es. 5,000, were paid* 
The mortgage-deed (Exhibit 2S) was stamped as one for Rs* 6,500 ; 
and was in the terms set out in the ■judgment of Batty, J. 

Vishnudas had ■ three sons ; Krishnadas, , Narayandas ' and 
Damodardas. Of them Narayandas and Damodardas died 
without any issue. Krishnadas had 'a wife, Bubhadra, by whom 
he had one son, Bhikhiiclas. This Bhikhudas sold the equity of 


* Second Appeal No. 97 .of 1903. “ 
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redemption ia the property to the plaiatiff:! 'ea.th 
=;':lS.9%:;:'for 'Es.. S00. , la 1898, the plaintiff ILrought A enit:' against' 
:.::the defendants to redeem, the. property on a payment' of Esv. 1,50.0* 
Wliile these, proceedings were pending, in Court, the plaintiff: i;: 
'.'.'.'SoM.'onthe .16th January,, 1900, for.Es,. 500, the rights 
. . .the; property to Gokaldas Ramdas, who was, subsequently added'.' 
,',''.''as;plaintiff 2, ' 

The defendants contended {^ntcf alia) that the deed of sale dated 
the 80th July, 1895, on which the plaintiff relied was colourable, 
that the mortgage was for Rs. 6,500 and not for Rs, 1,500, and 
that they had been in possession of the property in consideration 
of the loan of Rs. 6,500. 

The Subordinate Judge held that the deed of sale on -which 
the plaintiffs relied was colourable, and that if the plaintiffs were 
to be allowed to redeem they would have to pay Rs. 1,680 besides 
the damdupat of the loan of Es. 5,000. 

decree was confirmed by the District :Judge. ^ 

1 appealed to the High Court contending among ' 
other things that the Lower Courts erred in holding that the sum 
of Rs. 5,000 was a charge on the land in question and should be 
paid before it could be redeemed. 

The appeal came on for hearing before Batty and Aston, JJ., 
when their Lordships recorded the following judgments in 
making a reference to the Bull Bench. 

: . J. In this case the plaintiff* sues as assignee of the 

equity of redemption to redeem certain property mortgaged in 
186B to the father of the defendant. The assignment was held 
colourable by the Courts below. The suit was dismissed partly 
on this ground (which we hold to be immaterial), and partly on 
the'gTOund that the mortgage purported to make the payment of 
a debt prior to the mortgage transaction a condition precedent 
to the right to redeem and that the plaintiff* not having proved* 
discharge of that prior debt was not entitled to redeem. The 
Court of first instance held on a construction of the mortgage- 
deed that the prior debt ^ was not made a ’charge upon the, 
property ..inortgaged,, but that its payment was a condition' ' 
precedent and^,,the Dower Appellate Court hold that there was ' , 
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nothing in the ruling in Mari -v. which would 

allow this provision to he disregarded and redemption without 
payment of that prior debt. Before us it has been argued that the 
condition requiring payment of another debt not iteelf charged 
upon the property was a clog on the equity of redemption and 
m such must be disregarded. The mortgage in question runs as 
^follows 


“ Debt bond. The 2nd of Shravan Shudh in Shake 1785, in the cyclical year 
named Eudhirodgan, the clay of the week Sunday (I6th August, 1S6S). Giyen 
m to the creditor by name Eajeshri Dinkarpant Apa Damle residing at 

Kaaba>himatpur, taluka aforesaid. ITie Fasli year 127,3. Porarea^on I give 
this debt bond in writing as follows:-! have borrowed from you for my own 
'■:;|):iiXposds moBoy as follows : — ' ■; 

Tlie particulars in respect tliereof are — 

5000. Money was due to yon in respect of a prerious (P) Miraikbata. The 
document in respect thereof bore the Lnnar date the 1st of Kartik Shudh 
of Shake 1776. In respect of the same the sum of rupees five thousand of 
burat currency is this day fixed to be payable. 

1500, There is due to Eajeshri Vishnu Bapn ji Bhide of Saftdra money borrowed 
by me on tbe security of a (P granary) situate at Store and a house 
and Indm Mala (plantation), Ac., situate at Kasba Eahimatpur. Bor the 
purpose, among other things, of making payment to Bhide by redeeming 
on o the said property, the Into Mala and the house situate at Kasba 
aforesaid from Bbide and (thus) for mortgaging (the same) to you I have 
this day taken in cash rupees fifteen hundred of Surat cuweney. 


6,500 


Thus tlm principal sum of rupees sixthonsand and five hundred is this day due 

0 yon. e terms in respect of making payment of the same together with 

interest are as folloTvs : — 

I. As to the sum of rupees 5,000 of Surat currency which is now fixed to be 
payable in respect of the previous debt. I will pay off the same within two years 
tom this day. The securiiy for the said money (is) : There is due tome from 
Shrimat Eajeshn Raghunathrao Jaivant Mantri Islampurkar money (P lent) in 

hepresenoeofthadecmedGovindMahadeoSanelinibfcar.adento^ 

by his son and heir Mlkant Govind Sane Limbkar, and throngh tbe Leased 
, ^^uKarayanrao VM^^ 

J®^~VithalMahaJani of Store. , 

^ When the said ', money ia received, out of that money 

' , „ ... 1 will pay off the aforesaid money together with Interest at the rate of Be J 
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wliatever tlie same may come to under tlie account. Sliouid no money be received 
from Mantel, I will pay up tlie principal sum by trying my best at any time 
you may demand payment in respect thereof without pleading any excuse on his 
(Mantel’s) account. 

I* As to rupees (1,500) fifteen hundred taken this day in cash for making pay- 
ment toBMde and for other purposes, as mortgage security for the same I give 
my private indm lands and house situate at Kasha Eahimatpur, talukaKoregaon. 
The particulars thereof (are) as follows : — 

I. lucto lands, plots two Bagait and Jirait. (Here follows description of 
property which is not translated.) 

lor the above sum of rupees fifteen hundred borrowed (from you) I mortgage 
(to yoii) the Inam lands and house as described above and this day I give the 
same into your possession for vahivat* You may therefore yourself carry on 
vahivat of the said lands and house as owner thereof or you may cause vahivat 
to be carried on by any other person and in any manner you like. You yourself 
are to take the income which may be realised from the lands every year and the 
fruits, &c., which the trees may yield and the rent of the house as the fixed interest 
on the said fifteen hundred rupees. The sum of fifteen hundred rupees borrowed 
from you is to bear no interest. I am to re]}ay the said rupees fifteen hundred 
without interest in five years from this day. As to the Chauthai (dues) and 
Nazar4na (presezits) amounting in all to (Es. 14-11-0) fourteen rupees and 
eleven annas which are every year payable to Government for the Jn^m lands, 
you are to pay the same and take a receipt in respect thereof. Should any 
embankments have to be erected in the said lands and should there be any 
breakage and falling ofE of the wells and should there be any breakages and dilapi- 
dations in respect of the house, I will cause repairs to be made to the same at , 
the proper time. Should I fail to cause the said repairs to be made in time and 
should you happen to make the same, you are to make the outlays that may be 
required to be made and debit the same in my name. At the time of paying off 
the mortgage money I will make payment of the whole amount together with 
interest at Be. | (namely eight annas) per centum per mensem on the total sum 
of expenses, &c. Should you happen to plant new trees and preserve them 
hereafter in the said lands, half of the new trees which may be in existence at 
the time of the redemption of the mortgage are to belong to you and the (other) 
half are to belong to me. As the said Indm lands are mortgaged to you and 
given to you for vahivat, I give to you as muniment of title the sanad given 
to me by the Sarkdr for enjoyment thereof. My kinsmen and others have 
no claim to the lands and house given in mortgage. 

I will pay off both the sums in pursuance of the stipulations contained in the 
above two paras» Stipulations have been made above in respect of the payment 
of the previous sum. Unless and until the said sum is paid off in pursuance of 
the said stipulations I will not (try to) redeem the property mortgaged, by the 
mere payment of rupees fifteen hundred borrowed on the security of the 
property mortgaged. Should I have to redeem the mortgage, I will not lay 
rany-claimi to the property pay off both tb^ sums' wlioHyv'';'' 
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I ditly given tliis deed in wriMng afc Rahimafepnr 6 $ my own accord. Dated 
the Idtk of August in tlie Cliri^ian year 1863* The handwriting of Damodar-' 
das Vishuodas G-ujarati of Satdra, residing at Bahimatpnr ,** 

The pleader for the appellants refers us to the case of 
Moake$ c|" Co, Limited v, and to the remax'ks thereon in the 

recent judgment in Majamal Moliram v. SMvaji Amndrao^^'^ in 
which the ruling in Ilari v. Balamhhat'^^y is not accepted as 
vsufficient authority for the view taken in this case by the Courts 
below. 

For the respondent it is sought to support the decisions nf 
the Courts below on the authority of the following cases:. Mati 
V, Balawiihai^^^ ; Teekvaiit Skenm v, Vitkoha 8fieU'^'>\ Sunder 
Malliar Patel v„ Bapttji Shrklliar'^'^ \ Kriehiaji v. Maheshwar^'h 

In the cases cited for respondent the Court upheld agreements 
purporting to make the right to redeem dependent on prior 
payment of a debt that was not itself made a charge^ notwith*™ 
standing the decisions in Mama v* and Nam^an v* 

In the present case the terms of the document appear to bring 
the case within the principles accepted in Mama v, Marfand^'^>^, 
Narayan and Majamal Motiram v. Bhimji AnQ>ndra(P‘'^, 

But in view of the decisions abovementioned as cited for the 
respondent, we think desirable a reference to a Full Bench of the 
question whether a condition in a mortgage deed is not invalid 
as a clog on the equity of redemption, if it purports to make the 
payment of a sum not specifically made a charge upon the pro-' ' 
perty mortgaged, a condition precedent to the right to redeem, 

Aston, ^,i’-^nllmiY,Balambhat^'^2xA Yashvant 
a stipulation to postpone redemption till payment of another 
debt set out, was interpreted as constituting not a charge on the 
property but a condition precedent to redemption* . 

In Kfklmji v. Sargent,, 0. 3*, said^: having re- 

gard to the decision in YmJimnt Shmi t* VitMa 
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ilffi'miing the validity of an agreement embodied in a rnortgage*^ 
deed to postpone redemption of the mortgage until payment of 
another debt which had not been made a charge upon the lanc!^ 
we are unable to hold that a similar agreement contained in a 
subsequent deed executed for a fresh consideration is invalid/* 

In Smiderr. a mortgage bond contained a clause stipu« 

lating that the mortgagors were not to redeem the mortgaged 
property without paying not merely the amount of the mortgage 
debt and interest but also the amount due on a certain instalment 
bond executed at the same time as the mortgage in respect of 
money due under a decree and that unless the whole was paid 
off neither the mortgagor nor any one else should have a claim/^ 
It was contended that upon the proper construction of this 
instrument it must be taken that it was the intention of the 
parties to make the amount due upon the instalment bond a 
charge on the lands mortgaged. Dealing with this construction 


":’&rgent, C, 3.^ said We do not think it necessary to express ■ 




a decided opinion on this contention of the defendant^ as we,: 
think that in any case the right of redemption was made con** 
ditional on whatever was due at the time on the instalment bond 
being paid/** 

Mr. Coyaji for the appellant, original plaintiff No. 1, contend'^ 
that where a debtor owing an unsecured debt obtains from his 
creditor a further loan under an instrument which mortgages 
property as security for the fresh loan and also provides in the 
terms used in Exhibit 23 that the previously unsecured loan is to 
be paid before redemption as to the fresh loan, the latter provision 
is not a part of the mortgage transaction and does not make the 
property securitj^^ for both the prior and the subsequent* debt. 
On this assumption he bases' the further contention that such a 
condition precedent to redemption is a clog or fetter on the 
equity of redemption of what is only a mortgage for the sub- , 
.sequent loan and as such cannot be enforced. He relied upon 
the judgment pronounced by Meivill, J., in Rama v, 3Iartand^^> and 
' ' upon Rajmml v. SMvaji 

;Mi,\ Bakhle for the mortgagees contends 'that the instrument' 
v%;;' '/'Exhibit 2S properly construed shows that the- parties intended ; 
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to make the (mortgaged) property security for both the prior ai:icl 
the subsequent debis^ and the stipulation referred to was therefore 
part of the mortgage transaction which entities the mortgagees to 
possession of the property as sei^urity for the prior debt; so there 
is no need to treat the whole of the transaction of mortgage as 
confined to the agreement about the subsequent debt (Bs. l^SOO) 
.by " which method alone the stipulation ■ can be treated .as .a 
''';:ciog ''Or fetter on redemption. ' Mr. Bakhle in effect contends , 
that the decision in Rama v. Martand^^'^ and Rajmalv^ SkwajU^'^:: 
do not avail the appellant unless the decision in Mari \\ Bidam'. 

' and TasAvant v, VUAoia^^^ sue treated as . binding this'; 

Court to the view that such a stipulation docs not create a 
'. .'charge;" and he argues . that the stipulation ' in.' question in', 

' Exhibit 23 is in itself a transfer of an interest to secure pay«; 
V 'M of ,,, money and does create a charge and being part of tha'' 

is enforceable as such. : 

He relies upon the definitions of mortgage and charge 
not amounting to a mortgage'^ in sections 58 andlOOoftlie 
Transfer of Property Act (IV of 1882). 

The following remark of Lord Davey in Noahs ^ Limited^ v« 
was cited : The principle is this — that a, mortgage must 
not be converted into something else; and when once you come to 
the conclusion that a stipulation for the benefit of the mortgagee 
is part of the mortgage transaction, it is but part of his security, 
and necessarily comes to an end'ou’ the^ payment oft” of the loan/^ 
See also the observation of Jessel, M. E., in . . 

Another instance familiar to real property , lawyers was ' where:.' 
the debt had been extinguished at law by the taking of the debt- 
oris body in execution. Still the mortgagor could not get Imck 
the estate without payment of the money secured by the mort- 
gage deed. The right of the mortgagee to keep the estate did ’ 
not depend upon his right to recover the debt in the action, ' bht , 
the; two rights were’' wholly independent the one of the other. 
His right was, not to recover the, money, but' to 'keep the estate 
till the money was paid, which is a totally different thing/" I 
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concur with Mr. Justice Batty that a reference should be made 
to a Full Bench, hut looting to the similarity between the 
stipulations about the (previously) unsecured earlier debt in 
Exhibit 23 and in the mortgage document in Bunder v. 
and the remark of Sargent, 0. J., therein I think it unnecessary 
to express at this stage an opinion whether upon a proper 
construction of the document Exhibit 28 (which is stamped for 
Rs. 6,500) it must be taken that the parties intended to include 
in the mortgage transaction the previously unsecured debt- 
(Rs. 5,000) and I would prefer to widen the terms of the 
reference so as to cover tibis point as follows Whether upon a 
proper construction of the instrument (Exhibit 23) the property 
comprised therein has been made security for the prior and the 
subsequent debts or a charge created in respect of the prior debt 
or whether the agreement so far as it relates to the earlier debt 
amounts merely to a clog on an equity of redemption not 
enforceable. 

The reference was argued before a Full Bench consisting 
of Chanda varkar, Batty and Aston, JJ. 


E. C. Boyaji and W, iS. Kerhar, for the appellant. 
Branson (with him 8. B. Bakhle), for the respondent. 
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Chandatabkab^ j, : — The first question arising on this refer- 
ence^ whether the debt of Es« 6^000 is secured on the pro- 
perty as a charge by way of mortgage^ depends upon a proper 
eonstruction of the deed, Exhibit 23, by the light of its terms 
and surrounding circumstances. In the deed itself we have the 
faq|j recited that this debt of Es. 5,000 due on a previous khata 
had become payable under a bond and for the liability there- 
under was substituted a fresh liability under this deed, whereby 
the debtor obtained a period of two years from its date for the 
repayment of Es. 5,000 with interest at the rate of Rs, 1-2-0 per ■ 
cent, per mensem. The result of the transaction so far was that 
fche.'Old liability of the debtor was extinguished and the creditor 
'could sue him only on and according tO'the terms of, Exhibit 2K 
'feis fresh liability with the extinction of the old' has some bear^- . 
;lng on Ihe' question whither the amount of Rs.' 5^000 was intend** 
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ed to be a mortgage debt like the other debt of Es« ,1^500 ie 
' this deed. By one of the terms in Exhibit 23 the debtor under* 
took to repay the amount of Bs. 5^000 with interest within two 
years out of moneys which he expected to receive from Mantri* 
The fund which the debtor was entitled to receive from Maiitri 
was made the primary source of repayment~‘^*' the security/^ in 
the words of the dced^ for the sum of Bs. 5,00'0 and interest. 
/'But it could be security only when it came actually into tlie / : '' 

■ ,:hands of the debtor. Mantri might or might not pay. '■ 
The parties therefore appear to have contemplated the ■ con* ^ 
tingency of Manfcri not paying at alb and they studiously.', ■ ■ 
provided for it in the deed by the stipulation' that should, .'. ' 

. / the debtor have to redeem the property^ , in express terms mort* ■ 
gaged for the other debt of Es* l^OOQ by the same deed, lie sho'uM , ^ 
not lay claim to the property mortgaged unless he paid off 
both the sums wholly That is, if the debt of Es. 5,000 should 
remain unpaid within two years^ it should be treated just like 
the other debt expressly charged on the property as a mortgage ; 
that, in fact, the two debts should be dealt with in that event not 
as separate but as one, and the property should be redeemed on 
that footing, This language of the stipulation must be construed 
by the light of the facts apparent from the deed itself, 
that the debt of Es. 5,000 due under the old bond was gone and 
became merged in the transaction evidenced by this deed. 
Exhibit 23, and that the debtor had to provide for the contin- 
gency of Mantri^s failure to supply him with the funds out of 
'. which he' primarily, promised to discharge this debt of Es. h^OOO*, , ■ ■ 
So construed, the language of the deed leaves little doubt that 
the intention of the parties was to burden the property with the 
debt of Ks. 5,000 at the end of two years from its date. Indeed^ 
'that such was their intention is conclusively shown by the faet ' , ■ 
th^t they have stamped the ffeed as a mortgage for ' both- -thtt‘' 
'sums. The contract as to Bs. 5,000' forms -part, to borrow* the 
language of West, X, in the 'same agree* 

meUt' embraced in the same memorial as; ,t?hat relating to the 
contract' as to Es. 1,500 and must he' construed and given effect 
to, ES'a whole* , ■ ' ' 


1004 


flABi; 

o« 




I 

I 


" /‘i 










THE INDIAN LAW REPORTS. [TOL. XXVIH. 


HAKIi 

ViSHOT. 



Btifc then it was urged by Mr. Ooyajb who argued the case for 
the appellant with his usual ability and conciseness^ that this 
construction of the deed was opposed to the difference between 
the language employed as to the debt of Rs. 5^000 and that as to 
the other debt of Rs. 1,500* No doubt, after agreeing to pay 
Bs. 6,000 within two years from the .moneys which he expected 
to got from Mantri, and after speaking of those moneys as 
security for that sum, the debtor goes on to say that he 
mortgages the property mentioned in the deed for the sum of 
Rs. 1,500. Mr. Coyaji^s argument/as I have understood it, was 
that the express mention of a mortgage with reference to Rs. 1,500 
must be taken as an implied exclusion of Rs. 5,000 from that 
category. The answer to that argument, however, is that it might 
have prevailed if the language of the deed had been no more than 
that on which Mr. Coyaji relies. Prom the beginning the property 
stood mortgaged for Rs. 1,500 only and the debt of Rs. 5,000 was 
personal for two years from the date of the deed. It was only 
on the expiry of two years from the date of the deed that the:,, 
right of the creditor to look to the property as security for 
Rs. 6,000 also arose. The writer of the deed appears to have 
fastened his mind upon this difference in point of liability 
between the two debts, and with a view to give effect to it, he 
appears to me to have used the language on which Mr. Coyaji 
lays stress. He might have no doubt said in express terms 
that on the expiry of the two years the property should stand 
mortgaged for Rs. 5,000 also j but we must not construe too 
narrowly the language of the document drafted apparently by 
one not versed in the technical terminology of law. The writer 
of the deed seems to me to have used as to Rs. 5^000 a more 
elliptical form. of expression at the end of the deed than that 
used in the previous part of it as to Rs. 1,500, to convey the 
intention of the parties, apparent from the whole of the deed 
and surrounding circumstances, that the property should stand 

.mortgaged for both the sums, if the sum, of .^ Rs. , • 5,000 , were .not' 

repaid within two years from moneys^ that might be received 

■;"|rom\lIantri. _ . ‘ 

not discuss at length the decided cases mentioned 
r;the' referring'judgments,-;^ the question in each of them 
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by m^ay of mortgage in respect of the amount^ on the payment of 
whichj together with the other amount expressly made a charge^ 
the right of redemption was made conditionaL A decision on 
the constraction of one document cannot be taken to govern the 
construction of another, and these decided cases can be of little 
use in the eoristruction of the deed with which we are here 
concerned. Moreover, it is clear from the terms of the documents 
ill all those decided cases thftt they are distinguishable from the 
.terms here. For instance, in Mama v, Mariandfl^ the Court ^ 

: held that, as the teriiis were obscure, ■ there was no reason -for / 
■ differing, from the view of the Lower Courts that a charge by 
way of mortgage was not intended* In Hari Makadaji Bmariat: 
Y^Balamhhat A mortgage was only for Es. 152, but 
the mortgagor subsequently contracted fresh debts, for which he 
passed two bonds in which he stipulated that he would pay 
those debts before redeeming the mortgage. The two trans* 
actions-—that of the mortgage and that of the bonds—were 
different and there is nothing in the report of the case to' show . 
that the bonds were stamped as mortgage-deeds. In YmlimM 
Slmivi V. Vitlioha the mortgage 'was for Rs. 64 only, but 

the deed contained a stipulation on the part of the mortgagor to 
redeem on payment of the mortgage-debt and another debt due 
on a separate bond. This bond was not cancelled but kept alive 
as, creating a separate liability in spite of the. stipulation in the 
mortgage-deed. That is clear from the stipulation in the mort- 
gage-deed that the mortgagor should pay the mortgage-debt and 
the bond-debt and take back the mortgage-deed and the bond 
and then redeem the property. The Court held, under those 
circumstances, that the bond-debt was not made a charge on the 
mortgaged property. In the report of this case also there is 
nothing to show that the mortgage-deed was stamped as a mort*« 
.gage for both the debt expressly charged'.by way of mortgage' 
and the bond-debt. In Suniar MalhmTMel Y*"Bapup SknikarJ^*^ - 
the mortgage was for Is. 700' and/at': the 'same’ time the 
mortgagor executed a bond for Rs. SOO'j'm'fhe mortgage-deed he 
stipulated that ht should redeem the- property on payment of 
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■footli tlie snms ; and the mortgage-bond was stamped as for a 
mortgage-debt of Es. 1,200, Btit the Court did not think it 
necessary to express a decided opinion on the contention raised 
in the case that Rs. 500 were charged on the property by way of 
mortgage. The decision in Kruhnaji v. Makeslivar halahnan 
Gondhalehaf^^ followed that in YasJivamt Blienvi v. Yithoha 
Bhei%S^'> The mortgage was expressly for a certain amount and 
certain money debts were secured by bonds, one term of which 
%vas that the money debts should be paid off before the mortgage 
was redeemed. These money debts formed a separate liability 
arising out of bonds not stamped as mortgage-deeds, and the 
mortgage-deed was not stamped as for a mortgage-debt comprising 
the amount expressly charged and the money debts also. 

None of these cases has, in my opinion, any close resemblance 
to the present, except the decision in Sundar Malhar Patel v, 
Bcqmji BhridharP''^ where, however, the question now before us 
was left open. 

For these reasons my answer to the reference is that the 
property mentioned in Exhibit 23 is mortgaged for the sum of 
Es. 5,000 and interest payable thereunder as also for Rs, 1,500'— 
with this difference that the mortgage as to the former took 
effect on the expiry of two years after the date of Exhibit 23 ; 
and that no question as to a clog on the equity of redemption 
: arises in the case# 

Batty, J. : — I concur and think the provisions in the document 
relating to the sum of Rs. S,000 amount to a mortgage. They 
would certainly fall within the first paragraph of clause (a) of 
section 58 of the Transfer of Property Act, and would not 
operate to create a condition precedent clogging the equity of 
redemption. 

Astoist, J. r* — I also concur. 

In my opinion, the stipulations in the instrument (Exhibit 2S) 
regarding the prior debt of Rs. 5,000 do not upon a proper 
construction of the terms of that document (which is stamped as 
. for a mortgage up to- Rs- , 6,500) constitute merely a collateral 
■apreement outside the transaction of mortgage giving to the 

(1887) 12 Bom. m ' . 
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mortgagor under the colour of a mortgage a distinct collateral 
' advantage '' (see Broad v, and Noahes v. hut 

they, I think, constitute a part of the 'transaction of mortgage 
entered into between the parties to that deed (Exhibit 23) and 
create a mortgage as defined in section 58 of the Transfer of 
Property Act IV of 1882 and make the property comprised in 
the deed security for the prior debt on the conditions and terms 
■'^mt out inXhe dociime^ 

'-'I therefore concur in the judgments of mj?" learned colleagues' 
that tlie answer to the reference should be in the terms set out 
, in the judgment of Mr« Justice Ohandav'arkar. 


(!)■ (1863) 9 Jur. (N. S.) 8S6, 


(2) (1902) A. a, 24* 


APPELLATE CIVIL. 


SAMAL AND OTHEBS (OEIGINAL DeB^BNDANTS), APPELLANTS, tt. BABAJI , 

:: BALIJ JADHAV and anothee (oEiaiXAL- Flaintiies), Bespondsnts. 

Lis pendens — Mortgage-decree — Exemtio'n proceedings — Purchase at a 
Court-sale under another decree — Pendency of the execution proceedings. 

On the 16th February, 1883, B. obtahied a decree on a mortgage against B* 
While execution proceedings ipider this decree were pending, a inoney-decreo was 
obtained against B, by another parson ; and at a Court-sale held in execut ion 
thereof, the property was purchased by S. on the ISili December, 1886. 
S. obtained his certificate of sale on the -0th December, 1887, and obtained posses- 
sion of the property on the same dny* S. subsequently sold the property to the 
defendants, who came into possession of the propeity. The execution px'oceed- 
ings txnder the moi-tgage-decree terminated in the sale of the property, which 
was purchased by R. • E. obtained his certificate of sale on the 5th September, 

1 887, and sold the property to the plaintiffs. The plaintiffs sued to recover posses- ; '• 
sion ff’om tiie defendants : : '■ ' ■ .■ ' v 

. jJeW,’ that, under the law as it stood before the Transfer of Property Act 
came into force, as the purchase on which 'the defendants relied took place/-- 
darihg the pendency of the proceedings in execution’, of • the .mortgage-decree, it 
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' «^Se^'ohct Appeal Ho, 68S of 1902, 
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WQTe purchasers uiuler the luortgasge decreu. 
Wmnan('^'> followed* 


Second appeal from' the decision of J. H. Modi^ First Clas» 
Snhordinate Judge, A. P., at Thana, reversing the decree passed 
by C. E. Earkaxe^^ Subordinate Judge of Mah 2 Sd* 

Suit to recover possession of land. 

The lands in suit belonged originally to Balu alias^^^ Bliagoji 
Govind Jadhav, He mortgaged them to Raghunath Ganesh 
Joshi. Eagbunath obtained a decree on his mortgage (in suit- 
No- 6 of 1883) on tbe 16th Pebruary, 1883. The property was 
sold at a Court-sale on the 25th Pebruary, 1887, and was purchas- 
ed by the decree-holder Raghunath himself. The sale certificate 
was issued to Raghunath on the 5th September, 1887* In 18.88,^ 
Raghunath sold the lands to the plaintiffs. 

While the execution proceedings under the rnortgage-deeree 
were pending, the same lands were sold under a money-decree 
obtained by a third person against Balu, At this sale Sadashiv ;; 
became the purchaser on the I8th December, 1886. He obtained ; 
liis certificate of sale on the 20th December, 1887, and obtamed 
possession of the lands on the same day. Sadashiv then sold the 
lands to the defendants, who were in possession thereof since the 
date of the sale. 

The plaintiffs who were, purchasers from Raghuuiath filed ;tliMv: 
suit to recover possession of the lands from the defendants* 

The Subordinate Judge dismissed their claim ; but on appeal, 
their claim was awarded by the First Class Subordinate Judge?, 

A, P,, who held that the purchase relied on by the defendemts 
was affected by Us i^endens and was therefore void. 

The defendants appealed to the High Court* 

0. A* lafehhy for the appellants, 

11. C. Co^ajiy for the respondents. 

Chafdavabkab, J. The facts on 'which the determination of 

; this second appeal turns are undisputed and are as follows. On ■ 
the 16th February, 1883, one Raghunath Ganesh Joslii obtained a , -'.vi 
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decree on a mortgage against one Balu Bhagoji Jadhav^ 

Tlie decree directed that in ' default of payment' of'- the ^ 
gage-debt by Balu^ the property^ which is in dispute now^ should 
be sold and the debt realized. In the meantime^ while execution 
proCj^edings under the^ mortgage-decree were pending^ amionej?’- 
decree was obtained against Balu by another person and at a 
Court-sale hold in execution thereof the said property was pur- 
chased bjr one Sadashiv Prabhakar on the 18th of .December;,, 
1886. Sadashiv obtained his certificate of sale on the 20th of 
December, 1887, and apparently he obtained possession on that 
date. The defendants claim the property under a sale by Sada- 
shiv and are in possession. In execution of the mortgage-decree 
the property was brought to sale and purchased with the Court's 
permission by the decree-holder Eaghunath himself. He obtain- 
ed his certificate of sale on the 5th of September^ 18S7j and sold 
the property to the plaintiffs who have sued to recover possession 
from the defendants. 

The rights of the parties^, under these undisputed facts of the 
case, have to be determined by the law as it stood before the 1st 
of January^ 1893^ when the Transfer of Property Act came into 
force in this Presidency. It is clear from those facts that the 
purchase on -which the defendants rely took place during the pen- 
dency of the proceedings in execution of the mortgage-decree of 
Eaghunath. That purchase^ therefore, was affected by Us pen- 
dens according to the principle of the decision of this Court in 
SMvJiram v. where Parran, 0. J*., and Oandy, held 

that execution proceedings under a mortgage-decree revive Us 
pendens and a purchase made daring their pendency is void and 
cannot affect a purchase under the decree. The same Bench 
followed the decision in SMvJiram v. in Jjope v. 

where they said The District Judge in this caso'^ 
has 'overlooked the fact that the defendant purchased after 'the' 
plaintiff had obtained a decree for sale' of the mortgaged premises, i::'’! 
and pending execution proceedings tO' enforce ■ that decree. 
plaintiffs lis was still pendem when the ' defendant purchased t 
{SMvJifam v. , The defendant; fey purchasing the pro- 

perty after the, plaintiff-'s suit had been instituted could not lessen 
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or in any way derogate from tlie plaintiff^s right to bring the 
prbperty to sale and confer an absolute right to the property 
upon the purchaser in execution, 

These remarks apply on all fours to the present casej, wliere^ as 
in the case of Jjope v. ^ VdlQ defendant claims under a 

purchase at a Court-sale in execution of a money-decree. Fur- 
ther Shkjkam v. ' JFarnan'^^ was followed by another Bench o% 
this Court (Parsons and Eanade^ JJ,) in EacJiapjM NilkantkapiJa v, 
Mangesk Maliadaji SharaffS^'^ We are bound by these decisions 
which apply to the facts of this appeal. We therefore confirm 
the decree with costs. 

, Decree confirmed. 














p) (1898) F. J. p. 38. (2) (1S97) 22 Bom. 939. 

t3) (1898) ?, J. p. 3S6, 


APPELLATE CIVIL 


Before Mr, Justice C7iandavar^ar mid Mr, Justice Batty, 

MALITKCHAHI) AMABOHAND (oeioixal Plaixtiff), Appeilant, w .' 
MA'JSIILAL I^'ANSHA (original Dependant), Eespondent ^ , 

Megistratlon Act (III of 1877), sec, 17 (ej — Composition deed- 
veyance — Imstees under the deed. 




The espres.siori composition deed’* as Rsed in section 17 (e) of the Bogis- 
tration Act (III of 1877) denotes a transaction entered into by a debtor, insol- 
Yent or in embarrassed circumstances, with his creditors with the object o£ 
paying the latter a composition upon their claims. The deed must in substance 
be of the nature of a composition, not a conveyance. Hence, where a debtor 
transfers Ms property to a creditor or creditors in consideration of his debts, , 
!'' where he parts with Ms rights absolutely, the transaction may partake of the 
nature of a composition, but it is in reality a conveyance. It is otherwise wliere 
" .with the consent of his creditors he parts with his property in favour of a trustee 
purpose of paying the composition upon:: the,", olaiins, and' the trustee:. 

with the propertyfoy tha't purpose. 

creditors, not' comprising' the. ;: 


whole': ’of "the' "''property' of 'the ■ judgment-debtor, ismot'" voiclj if the transacti'Oii 
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fair and bond fide and in tlie ordinary course of business or upon tbe pressure of 
tlie creditors. It does not become void by tbe ciroumstance that it is signed by 
some only of tlie creditors and tliat among them are some whose debts are barred 
by limitation* 


Second appeal from the decision of P. E. Percival^ Joint Judge 
of Alimedabad^ confirming the decree j)assed by Vadilal T« 
* Parekh^ Joint Subordinate Judge of Ahmedabad. 

The plaintiff obtained on the 19th April, 1901, a money-decree 
against one Chhaganlal Parshottam in suit No* 320 of 1900. 
He preferred a darMasf (application) No. 6G1 of 1901 for execu- 
tion of the decree and got the house in dispute attached. 

Chhaganlal Parshottam passed a composition deed on the 14tli 
December, 1900, whereby Chunilal Vakhatehand, Chuniial Chlio- 
talal and Mohanlal Khushai were appointed trustees. It was 
signed by the judgment-debtor and some of his creditors, but it 
was not registered; and the judgment-debtor made over to the 
trustees his immoveable property, account books and goods for 
sale on the day he signed the deed. 

The trustees sold the house in dispute to the defendant on the 
5th June, 1901, for Es. 1,760 ; and handed over possession to him. 
On the 21st October, 1901, the defendant got the attachment by 
the plaintiff raised. 

The plaintiff then filed a suit for a declaration that he had a 
right to attach and sell the house in suit in execution of his 
decree, alleging that the composition deed was not valid, as it 
was not registered ; that all the property of the judgment-debtor 
was not mentioned in the deed ; that some property was fraudu- 
lently concealed by the judgment-debtor: that it was signed by 
some creditors whose claims were barred by limitation ; that the 
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, trustees appointed under the deed fraudulently passed a deed of 'b;'* ''’f;;'! 
sale to the defendant; and that the deed of sale was nominal.^ ''' ‘ ’’ ' ';,i| 

The Subordinate Judge dismissed the plaintiff^s suit holding -V;/ /j' 

" that ' the sale to defendant "was ■"■not mominal and" fraudulent, and" ' ' 

./'that the trustees under the deed were, authorized to sell the 
house. , / ' ^ ■ ' / ' ^ 

‘This decree' was on appeal confirmed^by the Joint Judge. 
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The plaintiff preferred a second appeal* ' - ’ ^ 
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X for the appellant (plaintiff) The 

" composition deed requires registration, as it rdates ^ 

property. Although it is styled a composition deed, it is more 

Ln that : trustees are appointed and property 

them. Under section 5 of the Indian Trusts Act (II oi 1882) the 

trust in relation to immoveable property is 

deed is not registered. The case of Suibaraya v. YytUhngor 

distinguishable. In it. the effect of section 5 of the Trusts Act was 

not considered. If it be held that the deed requires regi^^ation, 

then the trust is invalid and the defendant gets ^o t^tle. The 

deed is also invalid under section 53 of the Transfer of Property Act 

<IV of 1882), as it was passed fraudulently with the intention of 

defeating the judgment-creditor. 

: G. Ajinhja, for the respondent (defendant) Both the 

Lower Courts have found as a fact that the defendant was a hona 

purchaser for value, and that 

% transaction without any intention on the part of the debto 
to defraud creditors. This being a concurrent finding of fact, 

bmdinor on tliis Court* , . 

The deed in question being a composition deed does not reqmre 

registration : see Registration Act (111 of 1877). The mere fact 
that the debtor wishes that the composition should be carried on 
in a particular manner does not change 

as to require registration under section 5 of the Trusts Act (II of 
188 ^) It may be a trust deed and yet it may fall within the 
exemptions under section 17 of the Registration Act (III of 
' 1877). We rely on SuUaraya v. TyilihtigaP-^ 

; Chaudavaekab J. The first question in this second appeal is 
whether the deed, Exhibit 87, which is called a composition deed 
in the document itself and so treated by the Lower_ Appellate 
Court, is void for want of registration under the Indian Trusts 
Act because the property is vested by the deed in a trustee and 
i ?, : so made subject to a trust. The Lower Appellate Court has held 
lllAiihat the deed, being a composition deed, did not require re- 
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giskation^ according to cL {e) q£ section 17 o£ the Indiaii Eegis- , 

tration Act. But it is urged for the appellant that as it is a trust Malitechind 
deedj it cannot be t^alid unless registered^ as required by section 5 masTiml. 
of the Trusts Act. It is not Unusual^ ho'Wever_, for a composition 
deed to be at the same time a trust in the sense that a trustee is 
appointed by the debtor with the consent of the creditors who 
join it for the purpose of giving effect to the composition. CL 
[e) of section 17 of the Registration Act was obviously intended 
to exempt from registration ^''any composition deed^’" that is^, 
every deed the essence of which is composition and the trust 
enters into it as a mere accident. In a trust deed the owner of 
the property parts with his ownership in favour of a trustee who 
becomes the owner for another person who is called the eestui qiie 
trusts In a composition deed, whereby a debtor compounds with 
his creditors and places all his property at the disposal of a 
trustee with the consent of his creditors for the purposes of the 
composition, the trustee is appointed only for the purpose of 
giving effect to the terms of the composition and the property 
of the debtor vests in the trustee only for that purpose. The 
ownership of the property remains in the debtor and the proper- ' , , 

ty is transferred to the trustee for the benefit of the creditorsj^ 
that is, subject to the right of the latter under the deed to have 
their debts as compounded paid out of the property through the 
medium of the trustee. The mere fact, therefore, that a certain 
kind of trust enters into its constitution and character is not 
sufficient to take the deed out of the category of a composition 
deed within the meaning of cL (<?) of section 17 of the Registra- 
tion Act, where the composition is either its main purpose or 
unchangeable cbaracteristic and the trust is only incidental. : 

The term ""composition deed ’'is not indeed defined in the 
Registration Act, but it is a well known terni of art, familiar to 
lawyers, and used of a transaction entered into by a debtor, 
insoitent or in embarrassed circumstances, with his creditors 
with the object of paying the latter a composition upon their 
claims. As was pointed out in Ew jparfe Milner^^'^ th%m may ’s'L/r;''/;’ 
be a composition between a debtor and "his creditors under the | 

previsions of a Statute and there may be what is called a -'ML'' 

, ' a)as85)i5Q.B.i>.ec6. , ' 




, ; " '■ ' ' f HI INDIAN LAW REPOETS. [TOL. XXTIlt 

, .1904* ’common law composition, not enfeered into tinder the provisions 

EIvkoeahd of any Statute* The insolvency or embarrassed circumstance of 
, 'matoai.. debtor is on© essence 'of a composition deed. Another es-’ 

sential feature of it is that, where the debtor with the consent of 
his creditors appoints a trustee to take charge of all his property 
, ' for the purpose of giving effect to the composition, the trustee 

' ; is a trustee for the creditors, only to the extent of that purpose, 

f.j ; but no riglit to the property itself is transferred to the creditors. 

P' “ ^ The trustee holds the property for the debtor, who remains in the 

,1 ' eye of law the owner, and for the benefit of the creditors. In 

lip , one sense no doubt there is a transfer of the property to the 

,;j' trustee, and to that extent the debtor’s right, title or interest is 

and, a right is. created in the trustee. But, as the, 

, transfer of the right to the trustee and the extinction of the 
, ' ^ right of the debtor are of a limited or qualified character, and the 

'ownership ■ of' the'' property is concernedj»'''iS;" 
hB . : a trustee for the debtor and his creditors, the Legislature would 

HIP' appear to have provided that a deed of this kind should not fall 

I^P' within the class of compulsorily registrable documents mentioned 

B in clauses (5) and (c) of section 17 of the Registration Act. The , 

f exceptions in section 17 of the Act to clauses (b) and (« 2 ) seem to 

be framed upon the principle that where either a document affects 
' . immoveable property inUmetly by extinguishing a right existing in 

•. favour of one person and creating a right in favour of another or 

; ' ' where otherwise it is a document with the inlierent characteristic 

j of publicity, such as a decree of a Court or an award, or a grant 

: . ' of immoveable property made by Government, it is not necessary 

; to register it. A composition deed whereby a trustee is appoint^ 

ed to pay the composition out of the debtor^s property is one 
instance of such an incUreet transfer, and, moreover, it is attended 
- by a certain amount of publicity. The next exception mentioned 

[' ' ' . in cl. {/) is an instrument relating' to shares in a Joint, Stock" 

where the assets of such Company consist in whole or.^. '. 
in part of immoveable property. There, again, when a share- 

A .,......,..:,,.,.,.,,holder,.., in Company transfers his shares .to. another, .he... i.ii 

:•'/ ' effect transfers his right to or interest in the immoveable proper** 

’.’'/'-fy 9^ fke Company, but the transfer is in that respect, and so 
' ’’ ‘ far as it affects immoveable property, indireet as in the case of a 

' ' ' composition deed* 
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These considerations are sufficient to make it clear that i?hen 
the Legislature says that a composition deed need not he regis- 
v.tered ifc .means . tliati the deed must in snbstance he'.of tlie,.natura. 
o£ a composition^ not a conveyance. Where a debtor transfers 
Ins propertjr to a creditor or creditors in consideration of Im 
debts^ i where he parts with his rights absolutely^ tlie transac- 
tion may partake of the nature of a composition but in reality 
and substance it is not a composition but a eonveyance. It is 
otherwise * where with the consent of his creditors he parts with 
liis property in favour of a trustee for the purpose of paying the 
composition upon the claims and the trustee is authori 2 :ed to deal 
with the property for that purpose. 

Now, the deed in the present case falls within the latter de- 
scription. Certain immoveable and moveable property • of the 
debtor and his account books are vested in the trustee for the 
purpose of paying his creditors. There is no conveyance of the 
immoveable property of the debtor to the creditors. Under these 
circAirnstances we think the Lower Courts were right in holding 
that the deed fell within the exemption cb (e) of section 1 7 of the/ 
Eegistration Act. The deed recites that the composition is for 
the benefit of all the creditors and all of them are to derive equal 
benefit from it. 

The next question is, whether the transaction evidenced by 
this deed was sham. Upon this point some of the facts surround- 
ing the transaction have to be borne in mind. One of them is 
that the property covered by the deed does not exhaust the 
whole of the debtor's assets but is only a part thereof, though a 
substantial part, the rest being left with the debtor for his 
benefit. This circumstance by itself is, however, no badge of 
fraud. If a person assigned part only of his property in trust 
for creditors^ then, if the transaction ws^B/air and hond fidej and 
ill the ordinary course of business, or upon the pressure of the 
creditors, it was not open to objection ; but if the settlor conteni--' 
plated bankruptcy or even « thought , it probable, though not 
inevitable, and wished to give an undue preference to certain 
creditors over others, it was fraidulent^ constituted an act 
of bankruptcy/^ (Le win on Trustsyp. 565, 9tlr Edition None 
of the circumstances alleged against the deed and found proved 
C:;-,;:': 
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by the Lower Courts' falls .witliin the latter class of > eases. The 
transaction was clearly intended for the benefit of ail creditors, 
and plaintift is not suing for and on their behalf. Therefore^ 
section 53 of the Transfer of Property Act has no application. 
The ol'joct of the deed, as is apparent from its recitals and terms^ 
was that all the creditors of the debtor should be paid their 
debts rateably or proportionately by the trustees. It is true that 
as a matter of fact only some of the creditors have signed the 
deed, and among these are creditors whose debts were barred by 
limitation at the date of the deed. The creditors who have not 
joined can nevertheless take benefit under the deed, but they 
cannot impugn it except on the ground that it represents a sham 
or fictitious transaetion—which, however, cannot bo said of tho 
deed on the findings of the Courts below. Wor is the fact that 
creditors whose claims are time-barred are parties to the deed 
sufficient in law to invalidate the transaction. As pointed out 
by the Subordinate Judge, though among the creditors wlio have 
joined the deed there are some whose debts are time-barred and 
who cannot legally enforce their payment, it may be — we do not 
say it is— open to tho trustees, whose duty it is to pay off debts 
legally payable^ to decline to recognise the barred claims before 
paying off claims not barred. At any rate, wdiat the rights of 
the creditors whose claims are barred are under the deed is a 
question which may arise when the trustees either proceed to 
pay the creditors Ar decline to pay them, but we do not think 
that the mere fact that these creditors have assented to the deed 
is indicative of bad faith on the part of the debtor and all the 
creditors, who have assented to the deed, or proof that the 
transaction is colourable. There is no other circumstance in the 
ease affecting the good faith of the transaction or its genuineness. 
It was found by the Subordinate Judge, and the fact has not 
been disputed befo.re ns, that the trustees, acting under the deed, 
had issued public notices appointing a day for the sale of the 
property and that the defendant had become its purchaser having 
bid at the highest price. Under these circumstances we see no 
ground of law for disturbing the finding of the Court below that 
, the composition deed is not fictitious or vitiated by fi-aiid or ivanfc 
of good faithi We confirm the decree with costs. 

'j ■” Deem » 
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Before Sir L. II. Jeiilcins^ Chief JxHtiee^ and Mr* Justice Bait?/. 

HABI LAHU PATIIi (oeiginal Plaintiee), Appellant, v. EAMJI 
valab PANDU and othebs (oeioinal Dependants), Respondents/^* 

Tramftr of Property Act {IV of ISSB), eections 60 and 86-^Conimei Ad 
(IX of 1872)y section lO-^Mortgage — SawaiJcMcJiadi^Inferest on imtah 
mc?it in dcfitvM — Mortgage enforceable in its entirefy-^Each case to he 
decided hy its oton circumstances* 

A rLorfcgr«gc deed, Ijotli tlic parties to wLieh wore money- lenders, purported 
to be a security for Bs. 5,000 as principal and Es. 1,250 sawai^ repayable by 
72 instalments. The sa?ca% vrhicli equalled oiie-fonrtli o£ Bs. 5,000, was to take 
the place of interest. The sum of Bs. 5,000 was made up as follows: — 
Es. 4,812-8 were paid to the mortgagor in cash, Es. 87-8 were retained by. the 
mortgagee on account of the first instalment and Es; 100 were retained on 
account of hliicliadi (bonus). The mortgagee having brought a suit to lecoier 
the mortgage-debt, namely, Es. 7,995, and a question having arisen whether the 
mortgage was so unconscionable as to be unenforceable in its integrity, 

Meldi that under the circumstances of the case, the mortgage was enforceable 
in its integrity. 

Pbm Ccri 2 iA;ir .'—The principles of justice, equity and good conscience do not 
of necessity disentitle a mortgagee from insisting on his security for a greater sum 
than w^hat has been actually advanced : in each case the question must be asked 
whether there has or has not been a hard and unfair bargain on the borrower, 
but when that; is not established against the mortgagee then the right to 
redeem still remains, though it is redeeming not on payment of the sum 
advanced, but of the sum which the parties agreed it was worth the mortgagor*s 
'while to pay in order to get a smaller advance when he was in want of money* 
Each case must be determined according to its own cireuinsiances. 

Heidi further, that there wbs nothing illegal in the provision for the payment 
of satuai* 

PliM OuMXAM : — The Courts do not lean towards compound interest, they do 
not award it in the absence of stipulation, but where there is a clear agreement 
for its payment, it is in the absence of disentitling circumstances allowed* - 

Appeal from the decision of H. S, Phadnis^ Assistant Judge 
of Dhiilia^ in Original Suit No. 240, of 1902* 


The plaintiff sued to recoverBs."7,996-'0-0(Rs» 4,637-8-Oprincipal 
And Rs« 8^3S7-8-0 interest) and interest from 'date of suit at 2 
per. centi per month and costs by "sale of property mortgaged by 
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one Pandtij the deceased father of defendants^ 1—5 on the I7tli 
September, 1895. The following- is the material portion of the 
mortgage-deed sued on : — 

I (PaBclu) borro^ml a debt froiiiyour shop and gave you in r/riting an in&itah 
nieiit "(bond) for Es. 5,000 principal together with 25 p-^r CGni) naiBely, 

Es, 1,250, in all Es. 0,250, including the saicai The said ainonni will bo repa/id 
by 71 instalments of Eh. 87- 8 each per month from this day and by the last, 
that is, the 7*2nd instalment of Es. 37-8. Thus the whole amount of ail the 
instalments will be paid off. In default of jiayment of instalments month 
after month as per this agreement, I will pay interest at 2 per cent, per month 
on the amount of the -unpaid instalment. I will not raise any objection to the 
payment of the instalment with interest and will continue to pay interest (on 
the instalment) till the instalment is paid o:S. ® ^ 

Es. 187-8-0 Es. 87-8 on account of the hrst instalment (due) this day and 
Es. 100 on account of kIdohacU (bonus), in all Es. 1S7-8, 
allowed deduction for, 

„ 4j812-8-0 Paid (by you) in cash this clay and received by me. 


:Il9. . :5,OOQ-Q-0 

Defendant 6 was made a party because he was a subsecjnent 

■ ' mortgagee of a part of the property in suit, and defendant 7 was' 
.joined because he was a subsequent purchaser of' a part. of. the."'': 
property. 

Defendants 1“5 admitted the execution of the mortgage-deed 

■ and contended that they received only Es. 4,287-8 as plaintiff 
did not pay them Es. 525 and deducted Es, 100 as ikiekaii '^ 

(bonus) and Es, ■ 8.7-8 as the first instalment; that they did not' 
admit the smoai of Es. 5^000 ; that in addition to the interest 
at 24 per cent, on the instalments was unjust and exorbitant; 
that they paid to the plaintiff Rs. 800 on the ISth September, 
1896^ and Es. 600 on the 26tli March, 1899; that by the 
acceptance of the said payment of Es, 1^400 the plaintiff* had 
waived his right to claim the whole amount at once and it was 
so agreed at those payments, and that they yvere willing to pay 
'vthe' balance that would be properly found to be due'to'plaiiitrlf 
by instalments of Es. 600 each. 

Defendant 6 pleaded that as, he had no knowledge of the 
- plaintiffs mortgage when he took his own mortgage, there should 
’'^^b^'^haarshklling and 'the .fields mortgaged to him should be put to ‘ 
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' DefeBclaot 7 was absent. 

The Snbordirjato Judge found that defendants 1^5 had 
received Es. bSB ; that the plaintiff was not legally Justified in 
deducting Ss. lOU as Jchichaii and he was not entitled to interest 
thereon and on Es. 87-8 the amount of the first instalment ; that 
the plaintiff was not legally justified in increasing the nominal 
amount of the principal in pursuance of the alleged rule of 
sawed ; that the plaintiff had not waived his right to demand the 
whole aniouiit at once i that the rate of interest was exorbitant 
and it should be reduced to 9 per cent., and that the plaintiff^s 
mortgage was valid and binding as against defendants 6 and 7. 
On these findings the Subordinate Judge passed the following 
'■'.'decretal order . . 

Plaintiff' included sawai and Miichadi in the suit under the hond fide Belief 
that he was entitled thereto, so I award him full costs. 

Bs, 5,293-9-8 with interest thereon at 9 per cent, per annum from date of 
suit until payment and full costs to be recovered by sale of the mortgaged 
pi'operties agreeably to the provisions of the Transfer of Property Act, section 
88, In the sale, properties, except those mortgaged to defendant 6, should be 
put to auction first, and deficiency only, if any, to be recovered by the sale of ' 
the excepted properties ; if any excess in the latter sale it should go to defendant 
6 to the extent of his mortgage claim, and the nett balance in either sales 
should go to defendants 1—5. Defendants to bear their respective costs. 

The plaintiff having appealedV 

Jf. B, OJiaiihal appeared for the appellant (plaintift). 

. P, P lihafe' appeared for the .respondents (defendants). ■:■■'■ 

.. Jenkins, 0. J. :“Tlie q^uestion before us is whether a mortgage 
obtained by the plaintiff is so unconscionable as to be unenforceable 
in its integrity. 

The document is dated the 17th September, 189 5, and purports 
to be a security for Es. 5^000 as principal and Rs. 1,250 as smai ^ ,, 
repayable in 72 instalments,^' the' last being'ofRsi S7*8-0, and 
those that precede it of Es. B7-8-0* 

sum of Es. 5,000' was made up as follows: Bs* 4,812-8*0 
’%'aspaid ill cash, Es. 87-8*0 was retained on account of the 
■'first instalment and.Bs. 100 was retained on account of kMchaiL 
.The sawai^ is said to take the place of interest and is one4ourth -■ 
of the ES*8j,0p0, ■ ■ . , . , 
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The bond further provides that on any iDstalinont in arrear^ 
interest shall run at the rate of 24 per cent, per annum. It is 
objected that the mortgage should not be enforced so far as it 
provides for IclmhacU, m%m% and interest on instalments in 
arrear; and this view has been adopted by the Assistant Judge 
from whose decree the present appeal is preferrech 

A mortgagors right to redeem is defined by section 60 of the 
Transfer of Property Act^ which provides that at any time after 
the principal money has become payable^ the mortgagor has a right 
on payment of the mortgage money to redeem. The mortgage 
money is the principal money and interest of which payment is 
secured for the time being (see section 58). 

In the same way a mortgagee, who is foreclosing, is entitled 
an account of what will he due to Mm for principal and 
interest on the mortgage (section 86). A mortgage, we are told by 
section 58, is a transfer for the purpose of securing the payment 
of money advanced or to be advanced by way of loan, an existing 
or future debt, or the performance of an engagement which may 
give rise to a pecimiaiy liability/^ 

How far then is the mortgagee in this suit seeking a remedy 
beyond that which the Transfer of Property Act sanctions, or 
asserting a claim at variance with the mortgagoris right of 
redemption? 

To answer this question we must examine the several items 
to which objection is taken, and, as far as possible, determine 
their exact nature. 

Now lUchadi in this case refers to a sum which forms part of 
the principal amount expressed to be secured by the mortgage ; 
it is not however paid to the mortgagor ; it is retained by the 
mortgagee. For what purpose it is retained is not clear, but it is 
certain that it is of no direct benefit to the mortgagor. 

Therefore it cannot be regarded as a loan or part of a loan in 
the strict sense of the term, unless recourse be had to the 
fiction to which Chitty, L. J., alludes in Biggs v. 

, .! But'the sums that can be secured by a mortgage are not limited 
y! , to those which are advanced by way of loan (see section 58 of the 
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Timsfer of Property Act) and there is iiotliiiig in the words of 
the Act. wliicli forbids a mortgage being a security for more than 
is actually advanced. Still in ordinary cases the Courts in the 
absence of distinct agreement will allow a mortgage to stand 
only for the amount advanced : Potter v. EchoardeP 

The legal position in somewhat similar circumstances has 
thus been described by Lord Hatherley in Wallingford v. Mutual 
Societg ^^^' The basis of the whole transaction^ of course^ is 
contract^ and in this particular case we have before us a sum of 
£6^000 in money or money^s worth advanced on a given day, and 
the contract is that at a distant day a much larger sum^ exceed- 
ing; in fact, or nearly amounting to double the original sum^ is to 
be paid by quarterly instalments, of which there are to be eighty. 
That contract is not only contained in the deed, but it is contain- 
ed in the rules of the society, under which that mortgage deed 
is made as a security for the performance of those rules. There 
is nothing to prevent that contract being carried out to the full 
extent; especially now that the Usury Laws are at an end, and 
no question can possibly^ as it seems to me; arise upon a deed 
framed as this iS; as to whether or not it is a case of penalty 
or contract. The sum is plainly secured by a contract and that 
contract must be observed/^ 

Hero we have a clear and unambiguous contract to repay 
a sum which includes the Es. 100 retained as hhiehadi : how is 
the defendant; to escape from the liability expressed in the docu- 
ment ? The common ground of defence in such a case is that 
the transaction is unconscionable. 

Turning to the Contract Act; as we are entitled (see section 4 of 
the Transfer of Property Act), we find that section 16 as amended 
by Act VI of 1899 provides : 

(I) A contract is said to be inditeed by ‘ luiduc influence ’ where tlie rela- ■ ’ 
tions subsisting between the parties are 'such that one of the parties is in n posi- 
tion to dominate the %vill of the other and uses that position to obtain an unfair 
advantage over the other. ' - ■ 

*^*{2) In particular and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position, to" dominate the will of 
another*— ^ ^ ^ ^ 

; . , (1) (1S67) 26 L, . 0) (1880) 5 App. Cas» 6S5 at p. 702. ‘ \ 
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(a) Where lie holds a real or apparent aiitliority over the other, or vliero 
lie stands in a fiduciary relation to the other ; or 
(^) Where he makes a contract Trith a person whose mental capacity is 
temporarily or permanently affected by reason of age, illness, or mental 
or bodily distress. 

(3) IV here a person, who is in a position to dominate the wfill of another, 
enters into a contract with him, and the transaction appears, on the face of it 
or on the evidence adduced^ to he unconscionable, the huiden of proving that 
such contract was not induced by undue influence shall lie upon the person in a 
position to dominate the will of the other, ” 

But the facts of this case forbid the application of this section. 
The mortgagor like the mortgagee was a money-lender; it 
cannot be suggested that he did not thoroughly understand the 
transaction 5 it is even conceded before us that he himself makes 
advances on similar terms ; and the evidence excludes the idea 
that the mortgagee was in a position to dominate his will. If it 
be argued that section 16 is not exhaustive^ and that it does not 
displace the principles of justice, equity and good conscieneej then 
accepting, but without admitting^ this argument as correct^ wo 
still think the defendant's position is no stronger. 

There is in the evidence no proof of fraud, oppression or un- 
fair dealing, nor is there in the relation of the parties anything 
to support even a suspicion that the mortgagor was overreached. 

The principles of justice, equity, and good conscience, as 
measured by the equitable doctrines which obtain in the Englisla 
Courts, do not of necessity disentitle a mortgagee from insisting 
on his >security for a greater sum than what ha,s been actually 
advanced; in each case the question must be asked whether 
there has or has not been a hard and unfair bargain on the bor- 
rower, but when that is not established against the mortgagee, 
then the right to redeem still remains, thoiigli it is redeeming 
not on payment of the sum advanced, but of the sum which the 
parties agreed it was worth the mortgagor's while to pay in 
order to get a smaller advance when he was in v/ant of money ; 
Marqims of Northampton v. Pollock 
Therefore we are of opinion that in the circumstances of this 
ease objection cannot be successfully taken to the inclusion of 
this sum of Es* 100 in the mortgage money. 
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Then how do mattoivs stand in regard to the smai of 
Rs. I,2d0. It is a sum payable by way of, or perhaps it would 
be more correct to say in place of, interest, and is repayable 
with the principal in the stipulated instalments. 

We can see nothing illegal in a provision for payment of that 
sum (see Wallingford v. The Mutual Society ) while for the 
reasons we have already given, the bargain cannot be attacked 
as imeonscionable. 

It only now remains to consider the exception taken to the 
provision that interest shall run on an instalment in default. 

Now each instalment is made up in part of principal and in 
part of sawai and so far as it consists of principal, we fail to see 
what objection there can be to its bearing interest if not paid on 
its due date : if it does not run, then the creditor is kept out of 
his principal without the compensation of interest. 

Let us now consider the effect of the provision so far as it 
relates to sawai : if samai be regarded as interest (and that, as 
the view most favourable to the respondents' contention, we will 
assume to be its character) the result of the stipulation is to 
make interest run on interest. The Courts do not lean towards 
compound interest, they do not award it in the absence of stipu- 
lation, but where there is a clear agreement for its payment, it 
is in the absence of disentitling circumstances allowed : Ganga 
Terslml Sahu v. The Laud Mortgage The rate, S4< per 

cent, might in ordinary circumstances be regarded as high, but, 
as between parties situated as those before us are, it is important 
to bear in mind that it is the rate commonly charged in the locality, 
and on the facts of this case we see no reason for treating the 
provision for its payment as a penalty. 

Before parting with the case there is one remark we would 
desire to make, lest any one should be misled by the opinion we : ; . 
have expressed. It was stated before us that the appellant was 
desirous of obtaining from this Court a decision as to the vali- 
dity of mortgages of this class which are said to be common in 
the district from which this case comes. 

Though bur decision is in the appellant’s favour, it is based 
wholly on the special facts of this ease. We have come to the 
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-.conclusion that as between this nvortgagor and this raortgagee, 
money-ienders on both sides, there was no room for the proteC' 
tion afforded to the victims of unconscionable bargains. Had 
the mortgagor been an agriculturist (we merely take that as a 
typical case) the result might and probably would have been 
different, and it is instructive to note in this connection the 3rd 
illustration to the 16th section of the Contract Act as amended. 
In this respect each case must be determined according to its own 
circumstances. 

The decree of the lower Court must, therefore, be varied by 
substituting Rs. 7,995 for Rs. 5,298-9-8, and it should he express- 
" ed in full not merely by reference to section 88 of the Transfer of 
V Property Act. The appellant must get his costs of this appeal. 

Decree varied. 
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before Mr^ Imtice ChandamThar and Mi\ tfmtice Aston* 

BHAGWANTAPPA bin EFNGAPPA (0.pponeot), Appellant, -i?# ; 

VISHWANATH AND another (Applicants), Ebspondents,*^ 

Civil Frocednre Code {Act XIV of 18S2\ sectio? 2 s 225,228^244, 588--^Deeree-- 

Xirec-iitioii-^Decree passed without j urisdudion-^Junsdwtion--^App^^^ 

^ practice* ■ ■ 

When a decree passed by one Court is sent for execution to another the 
latter Court is entitled to go into the question whether the first Court had 
jurisdiction to pass the decree: and if that Court declines to become the 
executing Court the order so passed is not an order either under section 244 
or section 588 of the Civil Procedure Code, and cannot be appealed against. 

Appeil from the decision of E. H, Leggatt, District Judge of 
■ ..KAiiara, reversing ■' the- decree passed by G/ N. Kelkar; Sulv; 
v-ordiimte Judge of 

c,;-., ,.,; ;.Th obtsiiieda mortgage decree, against the oppoueiit' '■ 

■^m the Court of the ■Subordinate Judge' of Kumta in Suit No. 285 
of -1894% The property ■ mortgaged was situated within the 
limits of jurisdiction of the Subordinate JudgeCs Court at 
^ V'Sir^i^ and' tho decree directed sale of that property. 
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The applicant then presented darkhasfc N’o,\2:9S. oih 19(32 
the Court of the, Subordinate Judge.' of. Sirsi for execntio'ii of the 
.liecree. ' .The .jiidgment^debtor contended that the decree vwas 
invalid inasniiich as. the Knmta Court had . no jurisdiction to 
:.,,entertain^.t^^^ original suit and that it was .not ,ope.n .to ,\tlie,' ■ 
Sirsi Court to execute an invalid decree. 

Judge of Kurata rejected the ciarkliast, 
that as the Kiiiiita Court had no jurisdiction to enter- ' 
tain it, the decree was on its face invalid for want of jurisdiction^ ; 
and was void ah initio. 

The applicant appealed to the District Judge of Kdnara who 
' .reversed the decree passed by the Subordinate Judge ,, anti." 

■ ' directed that execution should proceed. The following were' life 
reasons: . 

** Under the ruling ia the case of Chogalal y, Triiemcm (I. L. E. 7 Bom.j 
p. 481), it is laid down that a Goiu’t cannot refuse to execute the decree on 
the ground that the Coart which passed the decree had no jurisdiction but ma.y 
adjourn the execution proceedings to enable the party interested to make an 
application to the Court passing the decree. 

For the respondents I am referred to the contrary ruling in Imdacl AU w 
Jagan Lai (L L. Eo 17 All, p. 478), hut I am bound by the ruling o£ the 
Bombay High Court, 

I am also referred to Ilaji Mwm Hqji Ahmd y, Purma»cMida H’tmcg 
(L L. E. 15 Bom., p. 216 at p. 219) ; hut that case concerned with tho 
judgment of a foreign Court and I do not think that the remark on page 219 
that the executing Court would decline to consider such an objection because it 
would be hound hy the provision of section 13 of the Code to refuse to retry 
an issue already determined by the competent Court, can in ea.n that it would 
only decline if the issue had been specifically raised and decided by the trying 
Court. For these reasons I hold that the lower Court could not refuse 
altogether to execute the decree. 

I think further that the matter must be considered to he res judicata* In tho 
previous darhhast No. 165 of 1895 and No. 362 of 1900, the point %vas not 
specifically decided, hut Exhibit 8 in No. 362 of 1900 shows that the Subordinate 
Judge had doubts of the jurisdiction of the trying. Court. In No. lu*5 of 1895, 
however, the Subordinate Judge ordered execution to proceed and no appeal was 
made against this order. .It is true that owing to applicant’s default execution 
. " was not canned out, but on consideration I think that as no such objection 
was raised in that and a definite older for execution isssas passed the 

question cannot' now be raised in dt da/rhhu^t' between the' same parties* 

, Opponent was bound tp.S’ais^ it at first and not having done so is now barred# 


Biiagwast"* 

AFPA 

VlSilWASAIIl* 






Tills' boiBg so it is not necessary to consider ' wliet’her 

The opponent appealed to'.the High Court* , 

Eilhuiiha Jimaramj for the appellant In this ease the lower'; 
Court is wrong when it says ■, that the" exeoiiting Court' eaiinot,.:'. 
refuse to execute the decree on the grouni that the Court which 
pcissed it had no jurisdiction. Section 225 of the Civil Procedure 
Code (Act XIV of 18S2) clearly recognizes such a power in the 
executing Court, Section 223 says that the decree may be 
executed by the Court which passed it or by the Court to which 
it is sent for execution : and section 228 says that the Court 
cxeeutiog a decree ^sent - to' it' for 'executioii shall have the, same 
powers in executing, such decree as if it had, been., passed by it- 
self, A. Court can refuse to .execute its own decree if it subset 
qucntly finds that it was .passed without jurisdiction. If this bo ,, 
so^ the executing Court can do so under section 228. 

The suit in which the decree was passed was brought on .'a ..''" 
hypothecation bond and it is admitted that the property was with- 
out the jurisdiction of the Court in wliich the suit -was brought. 

It is therefore clear that that Court would have no jurisdiction : 
see Civil Procedure Code (Act XIV of 1882)^ section 16 ; 
fitlialmo V. VagJiojiS^^ Therefore no duty is cast upon the 
executing Court to execute the decree : Baji Musa Eaji Aimed v. 
Furmanarid Imdad Ali v. Jag an Lai Muhammad 

Sulaiman Khan v. Faima ; Addnl Hagai Khan v. Climda 
EuarS^^ 

G. S. Vulgaoalmf, for the respondents There is a personal 
covenant to pay in the hypothecation bond, and therefore the ease 
■would corno under the proviso to section 16 of the Civil 
Procedure Code (Act XIV of 1882 j. Again section 223 (c) 
of the Code contemplates that the decree like the one in question 
could be executed j and ■when a certificate is issued as provided 
for by section 224 the whole defect is cured- We rely upon'- 
(Jkogalal v * TfuemanS^'^ The case of Haji Musa Maji Alm^d v« 

.r;:';:' (I 802 ) 17 Bom. $ 70 . 

m {ism} IB Bom, me, 

' ' " ■ 4 ^^ ‘ 


m (1889) 11 AIL BU, 
(^) (1886) 8 All. S77. 
(1888) 7 Bom. 4Bl 
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Pummiand Ntme^ relied upon by the appellant docs not 
apply^ for that was a judgment of a foreign Coiii*t« 

Nilkantlm Afmaram^ in reply ; — The proviso to section 1 6 of 
the Civil Procedure Code (Act XI Y of 1882) has no application 
here : see Vithalrao v, FaghojiS^^ It relates to a suit for the 
specific performance of contracts respecting land and the like. 
Section 223 {c) of the Code has reference to section 19. It is an 
eiTor to say that by the grant of a certificate the entire defect is 
cured. What we contend is not that the decree is defective^ but 
that there is iio decree to execute: see Ali SImh v. Enmith 
BaUsJiS^'^ 

■ Chais^DAVAE^KARj J. The decree of which execution is sought ' 
was passed by the Subordinate Judge^s. Court at Eoiiita and .sent 
by that Court for execution to the Subordinate J iidge^s Court at 
::.Sirsi, because the lands in respect, of which the execution is sought 
and to which the decree relates are situated within the jiirisdic* 
tion of the Sirsi Court. 

The Subordinate J udge of Sirsi, to whom the decree was sent 
for execution^ finding that the lands in dispute to which the 
decree relates were situated within his jurisdiction, declined to 
execute it on the ground that the Kumta Court had no jurisdiction 
to entertain the suit and pass the decree. From this order an appeal 
was preferred to the District Judge, who has held that the ques- 
tion of the Kumta Courtis jurisdiction is res jtuUcaUi in favour of 
the decree-holder and directed execution to proceed in the Sirsi 
Court. The point of o'es judicata has not been relied upon by the 
respondent before ns and the only question properly arising and 
argued is whether the Sirsi Court had jurisdiction to go into the 
question of the Kumta Courtis jurisdiction to pass the decree sent 
to it for execution. 

Mr ' Nilkanth has argued that^the Subordinate Judge of Sirsi 
to whom the decree of the Kumta Court was sent for exeeiition 
had jurisdiction to decide the question w’-Ketherthe Kumta Court's 
decree was one passed with jurisdiction or not and in support of 
his contention he has cited Eaji Musa Maji A/mei v. Purmamnd 

a) (1390) 15 Boza. m (S) (1892) 17 Bom. 670* 

' (3) (1S78) ,1 All 688* i , 
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Looking at sections 224 and 225 „o£ tlie Civil Pj’oce* 
dnre Code, which bear ■ on this, point, we find that the Court to 
which a decree is sent for '.execution has jurisdiction to decide the 
■':^:'^.preMminary question whether the decree sent to . it for ,; execution:.': 
- wvas passed with jurisdiction or .not. ’ '■ Section 2:25 .points ' o.ut .the;: 
conditions which must be fulfilled to the satisfaction of the Court 
to which the decree is sent for execution before it can exercise 
the functions of an executing Court. The phraseology of that 
section, as contrasted with the phraseology of section 228, Civil 
Procedure Code, is very significant. In section 225 it is 'Hhe 
Court to which a decree is sent while under section 228, it is 
the Court executing a decree.^^ It is clear from this that when 
a decree is sent to a Court for execution, that Court can go into 
the question of the jurisdiction of the Court passing the decree, 
if it sees reasons to do so. It is when that Court is satisfied, 
that the Court passing the decree had jurisdiction that the former 
converted from a ‘^Oourfc to which a' decree is sent to a ■; 
Court of execution.'' Therefore so long as -the Court to which: 
a decree is sent has not been converted into a Court execut-:;' 
ing the decree under section 228, it remains simply a ■ Court to '.:' 
which decree is sent^'’ under section 225 and it does not fall 
within the purview of section 228. If the Court, to -which a 
decree is sent, comes to the coiielusion that it has no jurisdietiond; 
then its hands are stayed and the parties have to go back to the ; 
Court which passed the decree ; the Court to which the decree is 
sent having declined to beconio the 


executing Court ; 


'■MB: 


Chogalal V, IrnemanS^y mi of the Court to which the 

decree is sent is not an order either under section 24*4, Civil 
Procedure Code, or under section 588 ; and it cannot be appealed , 
against. ■ . • ' ;; 

We hold that the District Judge^ K4rw4r, had no jurisdiction ^ 
;.to..pas& the order, which, he 'has passed, as the order of the-' 
Subordinate Judge at Sirsi was not 'appealable. We reverse the 
order of the District Judge under our Extraordinary Jurisdiction, 
and leave the parties to take such course as they think proper. 
Each party to bear his own costs of the appeal to the lower 
Appellate .Court and...of the. appeal to this Court. 

' 
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Si/o-fB Mr> Justice Chandavcirkar and Mr* JusHoe Asion> 

GOYIl^B EfilSHNA GUJAB (obiginal Appimant, f. 

SAKilABAM NAiiAYA]N[ akb akoxheb (obiginal I)jefsn;daN3’s),, Res- 

PONBEOTs.«‘ ■ 

^■:-'OmlFroeed%re Code (Act XIV o/1882), secfio7i 2^1A,--‘-3eBree’-^8aUsfmtmi' 
y ^SmtcUon of the Oourt-^Eindu Law — Fatim's dehts-^^Sonh UaUliiii to 

pay* 

The plaintiff obtained a decree against N. for Bs, 350. In satisfaction of 
this decree, N. and his son A., who were living as members of a Joint Hindu ' 
family, passed two bonds, the one for Rs. 251 and the other for B.s. Both 
■ the ^ bonds provided for the payment of interest and no sanction of the Court was = 
obtained to this arrangement ; 

- ■Meidf (1) that the whole agreement was void, as the provision regarding 
interest carried the sum 'beyond the decretal amount. The cmsideration for 
each bond was the payment of princi;>al with interest, and it existed from the 
very comnieneement and formed the basis of the whole contract ; 

(2) that the bonds were void against N. as well as against A., since and his 
son A. being members of a joint Hindu family the son was as much liable as his 
father under the decree. 

Pbij® CUBTAif ; — The true test, it appears to us, of the application of section 
257A is — is it a judguient-debt as to the person execating the agreement, in the 
sense that it is binding upon him as if he were bound by -the decree.*’ 

Under Hindu Law the pious obligation of a son to pay his father’s debts 
exists whether the father is living or dead. The mere fact that a father is alive 
when the decree against him in sought to be executed does not absolve the son 
from his liability and entitle him to say that satisfaction of the decree shall not 
be obtained by selling his interest in the family property. When, however, the 
decretal debt is tainted by illegality or imraorality. the son can contend that the 
decree is not binding upon him and establish the contention in a separate suit. 

Seconb appeal from the decision of H. S. Phadiiis, Assistant 
Judge at Tliana, confirming the decree passed by G. K, Kale^ 
/Joint Subordinate Judge at Mah^d. 

Ilie plaintiff obtained a decree' for Es. 360 against one Narayan 
in Suit No. 1463 of 1886. 'On 'the '3rd March, 1887, Narayan 
;and his son Anandrao^ who were living as members of a joint 
Hindu family satisfied this decree by passing two mortgage-bonds, 
one for Es. 251 and the other for ',Es. 99,. The bonds provided 

' '' 'i; ■, /' / : 'h ; [.-a': v,: 3 // '3; 1^^^ ' ' , . . ^ ilS 


1904, 

li'ehrurtrfj 22 , 
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Baishabam. 
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for iiiteresi No sanction of the Court uneler section 25 7A of 
the Civii Procedure Code (Act XIV of 1882) was taken to this 
arrangement. 

In 1902, the plaintiff sued on one of the bonds (for Rs* 99), 
and claimed to recover the amount with interest. 

The defendants contended that the bond was void inasmuch as 
no sanction of the Court was taken under section .25 7 A of the 
Civil Procedure Code (Act XIV of 1882), 

The lower Courts dismissed the suit holding that the bond 
sued upon was void under section 257 A of the Civil Procedure 
Code (Act XIV of 1882), 







8* S. Patkar, for the appellant : — Aiiandrao, one of the execu- 
tants of the mortgage-deed sued upon, was not a party to the 
decree and therefore the bond is not void under section 257 A of the 
Procedure Code (Act XIV of 1882) : see Kesu v. Genu 
Marahohand v, Totarrm ; liamji Panclu MaJiorned WaUi^^'^ ; 
Telia ChetH v, Ilunisami Reddi ; Ram.j% v. Mahom£(l ; Aclveppa 
v, Ahned Sahel The object of section 257 A is to protect 
judgment-debtors from undue pressure, Anandrao not being a 
judgment- debtor, the bond is enforceable at least against 
Anandrao. Clause 3 of the section, *"Hhe surplus if any shall be 
recoverable by the judgment-debtor/’ shows that the section 
applies only to persons who are judgment-debtors. The bond 
though jointly passed by Anandrao and Narayan is for the 
purposes of the suit joint and several : section 43 of the Indian 
. Contract Act (IX of 1872), The bond is therefore enforceable 
against Anandrao, Secondly, the agreement to pay the principal 
in the bond in suit is separable from the agreement to pay interest 
and therefore section 257 A would not vitiate the agreement to 
pay the principal ; Bhagehand v. Radhalcisafh 


P. P. Ifhare^ for the respondent : — Anandrao lived jointly 
with his father and therefore the bond is void under section 257 A " 



(ises) as Bom.102. (^) (isss) e Mad. ion 

R L p. 377, ■ ' ' ' I ' . (S) (1889) P, J. p. 90. 

;(3)' 0889) ia;Bpm*,67L'' (1891) P. J. p. 40. 

‘ ' 0 C190S).28 Bom. 62^ 5 Bom. B. E. 673* 
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of the Civil Pfocechfre Code (Act XIV of 1882). There eaimot 
be eonfcnbntion between Anaiidrao and his father. Secondly a 
decree against the father is binding .against the son nnless‘«ie 
debt ns proved to be for illegal and immoral pnrposo ; and there- 
ore section 2o7A would apply to a bond passed by tlie son. The 
agreement to^ pay the principal is not separable from the aoree- 

ment to pay interest. The bond is not enforceable even ar-’amst 

. Aiiandrao* . . " 


A ct nr =~lJnder section 43 of the Indian Contract 

Act (IX of I8V2), a joint bond is joint and several. The rule in 
and KeMl Y. Mammon is no longer appH- 
cable in India : Mulmmnad Aslcari v. Madke Ram Singh (i ; Motilal 
Rechara^v. melhbhaiIIariram<-»; Dick v. BJmnji JaMhaM 
Section 2o/ A of the Civil Procedure Code (Act XIV of 1882) 
must be strictly construed. It applies only to persons who are 

A 


- WHO are 

parties to the decree. Anandrao not being a party to the decree 

ffHA Knnr] i C! nn 1-.1 .-v 7 • -w . « 


the bond is enforceable against him. It has been held in 


xti -imiA ueeii Hem m 

Harahchand v. Totm-ami^) that whether the son was or was 


Vim iion WBiS or 

not a eo-parceuer with his father at Hindu Law, he not bcin. 

I’iCiV'f.Tr f.A +17/21 L J.7. . ,7 _ ' 


.. j-xAuua JUctvv, lie iiot^ nOlUfT a, 

party to the suit against the father, the bond on which the suit 
IS brought is not void under section 257 A of the Civil Procedure 

Code (Act XIV of 1882). The bond is therefore enforceable 

against Anandrao. 


CHAN.DAVARKAE, J. .—This second appeal arises out of a suit 
brought by the appellant, Govind Krishna Gujar, to recover a 
certain amount on a mortgage-deed executed on the 2nd of March 
1887, by Xarayan Bhivrao and his son Anandrao. Both the 
executants of the deed having died, the suit was brought against 
Sakharam and Sitaram, sons of the deceased Narayan, and ac^ainst 
Ofaandri, widow of the deceased Anandrao. The execution of the 
deed and its consideration, and the circumstances which led to 
its execution were admitted by the defendants at the trial before 
the Subordinate Judge in whose Court the suit was filed and 


(1) (1844) 13 M. and W, 494. 
, cai (i879) 4 App, Oas, 604. 

(8) (1900) 22 All. 307. ■ 


;B 389—3 




(1892) 17 Boa. 6 at p. 11. 

(S) '(1901) ■ So. Bom. 378 5 B Bom. L, B. 
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1904, the only question argued in this second appeal is whether the 
;; Tgovot"” deed is void under the second clause o£ section 257A of the Code 
of Civil Procedure. , : ' --rK 

'q,iiestioii arises , under tbe -following 'circumstances . - ■- 
The appellant, Govind Krishna Gujar, obtained a decree 
against Narayan for Es. 350. In satisfaction of that decree Both 
Narayan and his son Anandrao executed two bonds, one of which 
is tbe mortgage deed now in dispute, and is for Es. 99, and the 
other is for Es. 251. No sanction of the Court was obtained for 
such satisfaction, and as the mortgage deed provided for the 
payment of interest, Both the Courts below have held that it 
falls within the class of transactions struck at by the second 
paragraph of section 257 A of the Code of Civil Procedure. 

It was urged before us that the deed in question was not 
whollji^ void but void only as to the agreement contained in 
it to pay interest j that it was valid as to the amount of the 
principal mentioned in it, which was notin excess of but was 
less than the decretal amount. Bat we think that the promise 
to pay the principal and the promise to pay future interest 
thereon are part and parcel of one and the same agreement and 
cannot be separated one from the other. The decision in 
cliani V, Badkahisan Mohanlal which was cited in support 
of his contention the learned pleader for the appellant turned 
upon the construction of a bond, where there were two distinct 
agreements, by one of which the executant promised to pay m 
satisfaction of a decree obtained against him a sum which was 
not in ex cess of the decretal amount within three months from 
the date of the bond ; by the other agreement in the' bond he 
promised to pay interest if the principal should remain unpaid 
‘ within the three months. Under those circumstances this 
Court held that the agreement to pay interest was condUioml 
and did not form part of the other absolute agreementfo 
the principal within three months. Such is not the case here. 
The consideration for the bond is the payment of the principal 
with, interest and that consideration existed from the very 
comnieneement. As it formed the basis of the whole contract, it 
Cannot be sai{,l that the agreement to pay interest stands apart 




lllll 


wl 


1 >' ,1 ' - ' ^ J I 


I 





Iv-Y''. ' ■'’’J' "'-I.' id ''“'‘'i' ^ ,vm [d 


* 


BOMBAT S1BIE& 


voii. XXVIII.] 

sc as to be separable from the agreement to r^pay the principal 
There was in fact no agreement to repay the principal alone. 

But the more important question in the case is whether the 
deed is void not only as against IVarayan^ against whom the 
decree had been obtained^ but also as against his son^ Anandrao, 
who joined in the execution of the deed. We will first consider 
the case as if Narayan and Anandrao were not father and son and 
members of a joint Hindu family. Had Anandrao executed the 
deed without Narayan joining him^ the deed would have been 
perfectly valid and stood unaffected by the second paragraph of 
section 257A, according to the decision of this Court 
: Gem Does the fact^ then^ that Anandrao joined Narayan ^in 
the execution of the deed make any difference as to his liability ? 
We do not think it does. According to section 43 or the Contract 
Actj when two or more persons make a joint promise, the promisee 
may, in the absence of express agreement to the contrary, 
compel any one or more of such joint promisors to perform 
the whole of the proinise."**^ There is no express agreement 
in the deed before us binding the mortgagee to enforce the 
mortgage against both the executants of the mortgage 
deed jointly and not severally and we must take it that the 
mortgagee is entitled to treat at his option their liabilities as 
several or joint. In other words, having regal’d to section 43 of the 
Contract Act, we must treat the deed before us as containing an 
agreement binding on Anandrao and creating a liability against 
him and as containing another agreement by Narayan creating 
a separate liability avS against him. The deed is void as to the 
, 'latter but valid as to the -former. Because a deed is void as- to., 
one of the parties, it does not necessarily follow that it is void 
as to the rest. Bor instance, when two persons, one of whom is 
,wi juru and the other a minor, contract a debt and execute a 
bond, it does not follow that because the bond -is void, as against 
the minor, it is void as against the other 'person also., . 

The process of reasoning on this point' by which the Assistant 
Judge, Mr. Phadnis, agreeing with 'the .'Subordinate Judge, 
has held the deed to be void as to both dhe executants, is not 
quite inMligible. He thinks that the decision in Kesu w 



' 'iS' iaapplicable liere, because tMs boEc| tliere is not even 
a 'single expression or clause to indicate or, suggest that either 
o£ the executants iinderto.ob any '.several liability irrespective of 
the other/** .The deed before us is- perfectly clear. , Narayan and 
Anandrao jointly promised to. pay theasnount and mortgaged their 
'.'■.’.'■property. In, such a case, the Contract Act says that it ,isnt thC' 
option of the mortgagee to treat the liability as several^ unless 
there is any express agreement between the parties to treat the 
liability as joint and joint only. The argument of the Assistant 
Judge that if the mortgagee were allowed to enforce the deed as 
against one of the executants, it would necessitate qualifying 
the rule about contribution which is so absolutely and 
peremptorily worded in the section appears to us to be 
altogether beside the question. Had Anandrao executed a 
separate bond in satisfaction of Narayan^^s debt, and had the 
|'?:'iecree-hoHer ’.of:,, Narayan'^^ payment from Anandrao 

under the bond, there is no question Ahanclrao could have sued 
to recover the amoimc from Narayan as for money paid for the : 
'-' latter. What difference can it make in point of law because 
.: ■; Anandrao has not executed a separate agreement but has joined 
Narayan in executing one ? The question of contribution arises 
between Anandrao and Narayan and is apart from what is struck 
at by the provisions of section 257A of the Civil Procedure 
Code. 

it is further urged— and that is also the reasoning of ' 
the Assistant Judge — that as Anandrao was Naraj^'an’s son and as 
both formed members of a joint family, it must be inferred that 
Anandrao was a judgment-debtor in the decree obtained against 
Narayan. This raises the question whether Anandrao can be 
regarded as having been a party to the suit as his father Narayan 
was. For the purposes of that question we must bear in mind 
the facts found in this ease by the learned Assistant Judge — 
that both the father and the son were joint, and that the decretal ;;; 
debt of Es. 350, which subsequently merged in the mortgage'' 
deed for Rs. 99 and the bond for'Es. 251, being not tainted either 
bydllegality or inimorality, was binding ^011 the son, Anandrao. 
IJt, 'follows from these .facts that after he had obtained his decree 

could have executed it 


0own’^ 
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against botli by bringing to sale the interest of Aiiandrao as well 
m of Narayan in the family property. Anandrao could have^ in 
that case, objected to the sale by a separate suit but in such a suit 
he would have been defeated and it would have been held that 
the decretal debt was binding upon him, and that his interest in 
the family property was as much liable to satisfy the decree as 
his father^s* In other words, where a decree is obtained against 
a Hindu father in a joint family for a debt which it is the pious 
obligation, according to Hindu law, of his son who is joint with' 
him, to pay, the son is also liable for the purposes of the execu- 
tion of the decree against the family property. In this state of 
things he is in fact regarded in law as a party to the decree, 
though his name is not formally on the record. This is the 
principle to be gathered from the reasoning of the decision of 
the Privy Council in Girdharee Lall v. Kantm Lall where their 
Lordships said : — If the decree was a proper one, the interest 
of the sons, as well as the interest of the fathers, in the property, 
although it was ancestral, were liable for the payment of the 
father’s debts.’’’ That is also the principle of the decisions of 
this Court in UrFied HatJiismg v* Gomcm Bhaiji and Jagalhai 
Lalulhai v. BhuhandaB JagjivandasS^^ In the former, following 
the latter, Sargent, C. J., held that it being distinctly established 
by the Privy Council’s decisions that the creditor can attach 
and sell the entirety of the estate in execution of a money 
decree against the father/^ the obligation of the son t6 satisfy 
his father^s debts is within the scope of the decree against 
the father, No doubt in each of these two cases the father 
against ’whom the decree had been obtained was dead when 
execution was sought against the sons ; but the ground of the 
decision in each ease is what we must look to, and that ground 
was that, if the decretal 4ebt is not' tainted by illegality or^ 
immorality, the sons are within the scope, of the decree and it 
can be executed as to. them, as if ^ they were parties to it. The • 
law is now well established that' under the Hindu law, 'the ' 
pious obligation of a son to pay his father^s debts exists whether 
the father is alive or dead. The mere fact that the father is 

(1) (1874) i I. A. 321 at p. m. 0) (1895) 20 Bom. 385 at p. 388* 

(3) (1886) 11 Bom. 37, 
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..alxTO .whea.the decree against' hiixi'ie songlitit'be executed does 

, OoTiKB ' "not absolve the son from Ms, liability and entitle Mm to say 
SakhIbam, that satisfaction of the decree shall not be obtained by selling 
his interest in the family property. The son can no doubt 
contend that the decree is not binding upon him and seek to 
establish that contention in a separate suit. But such a separate 
suit is allowed only on the hypothesis that the decretal debt is 
tainted by illegality or immorality and is/thereforej not binding 
upon Mm. But if it is otherwise, the suit fails and its failure 
means that he is bound hj the decree. This view is in accord- 
ance also with the decision of the Madras High Court in K%%haU 
SeartY, Keskava Shanhaga^^’^^ where the decision of this Court 
in Jagahhai v. Bhuhanrlas was cited with approval as an 
authority for the view that, as between the father and son, the 
, father is the representative of his branch of the family, that, 
as against the son, he has a disposing power in regard to the 
shai*e of the family property belonging to that branch, and that 
the son can only invalidate the sale in execution by showing 
that it was on account of an obligation to which he was not 
subject under Hindu law,’’ In that case it was further said j— 
^^As to the contention that the son was not a party to the suit 
or the decree, the answer is, all the sons can claim is that 
not being parties to the sale or execution proceedings, they ought 
not to be debarred from trying the fact or the nature of the debt 
in a suit of their own, and it will avail them nothing unless they 
can prove that the debt was not such as to justify the 
From these considerations we think it follows that, thous:h 

, I " ■ ' o , 

the decree obtained by the present plaintiff which led to the 
execution of the mortgage deed in dispute was formally against 
Narayan alone, his son Anandrao must be treated as if he was a 
party to it, having regard to the fact that the decretal debt was 
binding upon him and that the decree could have been executed 
by a sale of the whole family property including his right, title, 

, , and interest. If, then, Anandrao was substantially, though not 
‘ : formally, a party to the decree, the mortgage deed executed by 

,, . ; him required the sanction of the Court under the second para- 
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g^aph of section S57A of the , Code ■ of Civil Procedure. The 
object of that section^ as was said by this Court in Ba%k Bengal 
V. Vgalkog Gmigji q); was to afford some protection to the 
parties against unfair arrangements/^ and ^Hhat object will 
be adequately ensured by holding that such agreements cannot be 
enforced unless made with the sanction of the Court/^ That 
being the mischief which the Legislature intended to strike at 
and the true reason of the remedy provided^ we must construe 
the section in such a way as shall suppress the mischief and 
advance the remedy. Persons who have nothing to do with a 
decree^ who are not affected by it and are in no way bound by it, 
cannot fall within the mischief struck at by the section. But 
the same consideration cannot apply where a person is substan** 
^ tially bound by the decree, though not pro formd a party to it. 
In his case^ there is as much the fear of being subjected to 
illegal pressure as there is in the case of the person who is the 
Judgment-debtor named in the decree. In the case of a total 
stranger to the decree, who enters into an agreement for the 
satisfaction of a judgment debt, due from another person, the 
agreement cannot be said to be one in satisfaction of^^a judg- 
ment debt/** As to such stranger, it is a contractual liability 
not merged in a decree. The true test, it appears to us, of the 
application of section 257A is—is it a judgment debt as to the 
person executing the agreement in the sense that it is binding 
upon him as if he were bound by the decree ? In an ordinary case, 
where A and B are jointly indebted to C, and C obtains a decree 
against and enforces payment of the whole debt from A alone, 
the decree is not %ndef any circumstances binding upon B; 
and 0 cannot execute the decree by bringing to sale 
property. Moreover, if A has satisfied the decree, he can seek , 
contribution from B. , But if A and B happen to he father and 
son in a joint Hindu family, the legal consequences of the 'decree 
are difierent, provided the decretal debt is of a nature binding, 
according to Hindu law, on the son. In ■ such a ease if 0 execute - 
"the decree against A alone, A cannot seek contribution from' B 5 
if 0 execute the decree against the ' interest' - of B in the family 
properfcy/B 'cannot seek contribution from Ms father A-^aad 

a) , ftp) 16 Bom, 618 p. 62g. 
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■that because it is not a joint debt of the father and the son 
, in the ordinary sense — ^bnt a debt giving rise to a liability 
specially created by the Hindu law^ according to which^ vdiile 
union continues^ one coparcener cannot claim contribution from 
another in respect of a single payment. In other vmrds^ 
the moment there is a decree against the father for a debt not 
tainted by illegality or immoralityj, there is judgment debt^’ 
binding on the son also and it is none the less judgment debt 
because the law of procedure allows the son to question the 
binding character of the debt in a separate suit. J udged by 
this test; the mortgage bond in dispute must be held to be void 
as against Anandrao alsO; as no sanction of the Court was 
obtained. As against this view, Mr, Patkar has cited Haraheliand 
V. Totaram where J ardine and Candy, J J._, held that whether ^ 
the son was or was not a coparcener with his father at Hindu 
laW;'he not being a party to the suit against his father^ the bond 
on which the present suit is brought is not void under section 
2&7A/^ That decision has not gone into the authorized 
reports and it merely follows; as is explicitly stated in the 
judgment; the decisions in Eamji v. Mahomed Walli and 
Ydla OhetU v, Mmisami BeddiS^"^ But on examination of 
these two latter cases we find that they do not support the 
decision in Earalclancl v. TotaramS^'^ Both in Bamji v, Mahomed 
Walli and Telia Glietti v. M%%uami Meddi the father . and 
the son were MahomedanS; there was no question about a 
coparcenary and all that was held was that section 257A 
applied only to parties to the decree. The decision in 
ffarahhand \\ Totaram ay being based on a misapprehension 
of the decisions which it follows, we are not bound by it. We 
confirm the decree with costs. 


Decree 
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Befi'/a Jfi\ J>ffMee Chandma-rJcaf and Mf» Justice Astmu 

■rLVHAY'AX YlTfiAL AIAWAL (dsioutas Deeekdakt), AppELBi>’'iV 

i’. IIADH BIX MOIHDJi .DIJOLK (oEiGi^fAE PtxAisxiff), EESPom)E5TA®^' 

— Claim 0/ Interest not protnded hf/ the 
decree — Acqimsemce, 

A d^erc-e Oi-ijerod payment of Es. 1,415-10-6 before Marclij 1886, 

■ blit coFitajj.A^d 110 piov:>=,ioii as to interest. In execution of tbis decree llie' 
cleleiidcrnfFpresente^i scvciti,! appliciiions llie last of wbicli was In 

. 1898, wlierebj bo songlit to reoover Rs> 2^5 70-4“ 5 as piiacipal and interest and . : 
ill defaiil!. to Iiave the amount realkeil sfile of the property. On the Slid 
.:..'Mar(iir an again, outlie 7tli August, 1900, the Judgment-debtor, got tliesale post*' 
poned saying tli ,t he would satisfy tlio decree. On the 12tli Oeteber, 1900, the 
pkiBtiff askc4 for exte‘iBi of tiuie to enable liim to. .pay the debt and '. 
interest also. .. On tlie 29tl:i July and the 17th August, the plaintiff obtained' 
further extensions, but was noli able<^i 0 satisfy the decree. At last, oa the 20tli 
, Septoinbor, 11)02, he {plaintiff) for the first time disputed the right of the defend- 
ant to claim in te lost on the ground that the decree did not award any 

Pmm Curiam ; —The pla i nti 11 *s application of the 12th October, 1900, contained 
:'.a'di'St;iifcfc.'prO'Tnis'3' to pay interest . . . . ".rightly or. wrongly ho represented .:':.' 
to the Court that lie- was liablo to pay interest as claimed in the darlJmst^ pro- ' 
mised to pay it, and on 1 he .strength of that represent;ition and proniiss ha 
obtained from 1 lie Ccniri acljo'uinmcnts from time to time. He must » , 
be treated as Iiaving coii'raetid an obligation to pay interest on the decretal 
, atoounfe from tho ]2tli October, 1960. 

Second appeal from the decision of A. Lucas, Distriefc Jocige 
of Pt)Ooa, reversing the order passed by F. V, (lupte, First Class 
'/..Subordinate Judge at Pooiia. . 

The defendant obtained in 1886 a decree in a redemption suit 
against the plaintitF. The <leeree awarded to the defendant 
Bs. 1,4i5“i0-6 and in default the property^ was to be sold. There 
was IK) provision about' interest in the decree. , . 

’ , 111 execution of this decree the' defendant presented several 
iJrklunJs (applications), tlie last haAdng'been' presented in 1898. 

In fchW'applieaiioii the defendant sought feq' recover Hs. 2,^570-4-5 
’as principal and interest; and be prayed "'that/ in default of 
■payiBent the property might be, sold' and the amount realized* 

* SaLohi AppiSidXe. SSSol J90Sf / 
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On the 2nd Marchj iSOO, the plaintitF asked for and obtained 
a postponement of the sale for six months to enable him to pay 
the debt. On the 7th August, 1900, the plaintiff obtained from 
the Court sanction to execute a mortgage or lalulaycrt to the 
creditor. 

On the 12th October, 1900, the plaintiff again obtained exten- 
sion of time so that he might pay the debt as well as the interest. 
On the 29th July, 1901, the plaintiff succeeded in obtaining from 
the Court an extension for three months. And on the l7th 
August, 1901, the plaintiff' a.sked the Court for sanction to 
mortgage the property to satisfy the decree. The Court granted 
the prayer but the plaintiff was not able to satisfy the decree as 
proposed by him. 

Pinally, on the 20th September, 1902, the plaintiff for the first 
time disputed the right of the defendant to claim interest on the 
ground that the decree made no provision for interest. 

, The Subordinate Judge rejected the plaintiff’s application 
holding that the conduct and admission of the plaintiff estopped 
him from raising the issue about interest. 

The District Judge on appeal reversed this order on the ground 
that under the circumstances there could be no agreement 
binding on the plaintiff, and it cannot be said that the agreement 
was .sanctioned by the Court. 

Tlie defendant appealed to the High Court. 

G. S. Rao, for the appellant (defendant) : — We contend in the 
first place that the appellate decree varied only the rate of 
interest prior to the date of suit and did not modify the decree 
of the Subordinate Judge as regards payment of interest till the 
date of payment. Even if it be held that the decree of the 
Appellate Court did not award interest till date of payment, then 
as the judgment-debtor did not question the amount claimed by 
the appellant in his darMasi it must be held that he accepted 
lii,s liability to pay interest although it was not allowed by tlio 
decree. In his application dated the 12th October, 1900, the 
judgment-debtor made an application to the Court that the 
decree awarded interest and that he was willing to pay the 
amount claimed in the darMast and prayed for six months' time 
' to pay the debt. Iii . subsequent applications he prayed to the 
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same effect. Thus tlae jadgWnt-debtor havirjg agreed to pay 
interest is bound to make good his promise : see Sadasim Pillai 
V. Ramalinga Pillai^^\ followed in Lalcskuana v. Sukigii BaiS-'^ 

Nextj the judgment-debtor having induced the judgment- 
creditor to agree to an adjournment is now estopped from saying 
that the decree did not award interest from payment : see Samf 
Ghunder Deg v. Gopal Ck under LahaS^' 

Kazi Kahinidm (with P. P. KJtare), for the respondent The 
decree of the Appellate Court awarded only a definite sum and 
did not award any interest subsequent to the date of the decree. 
So when the creditor claimed, and the judgment-debtor did not 
object, or agreed to pay intere.st till payment, both parties were 
labouring under a mistake of fact and the agreement is therefore 
void : see section 20 of the Indian Contract Act (IX of 1872). 

As the judgment-creditor himself shared in the mistake about 
the terms of the decree it cannot be said that the creditor was 
induced to consent to the adjournment by the admission of the 
defendant in his application and the principle of estoppel 
therefore will not apply to the present case. And in the words 
of the Privy Council where the truth of the matter appears on the 
face of the record the doctrine of estoppel has no application : 
Tara Lai Singh v. Sarohar Singh^^d. We therefore contend that 
the plaintiff’s prayer for interest should he disallowed. 

Ohaicdavarkae, .T. : — The question of law which arises in this 
ease depends upon certain facts which are not disputed and are 
as follows. 

On the 15th January, 1885, a deci’ee was passed in a redemption 
suit directing the plaintiff to pay Es. 1,868-1-10 and intei’est at 
8 annas per cent, per month from the date of the suit till 
realization on Es. 1,331-11-4. , , 

Against that decision there was an appeal and the Appellate 
Court varied the decree by awarding to the plaintiff Es. 1,415-10-8 
to be paid before the month of March (1886-87) and in default 
the property was to he sold. ' , 
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;;f HE' INWiK; 'mF'^EEP 


Tlie (lefeiiclaiil; preseiited ;;::3^!io;preseiitds^l^ 

ksti (larMas^^ whereby he.seeks io recover 'Es.: 2y570“';l’-5^ wiiicli'' 
is 'ibe siirii' to'tal of the priocipal and interest which iientaims::: 

' .' BS' having been amwded to him- by the decision of the District- 
^ ' Ootirfc'! and lie also asks that in default of pajriTiefit^pf' 'the: 

, :Siim the property might be sold and the amount realized. 

' ', : Oil the 2nd Marck 1900^ after the presentation of the- above ■ 

: plaintiff asked the" Court to postpone the sale, for,, 

six months promising to pay the debt witbiji six months. The 
defendant consented and an adjournment was granted. On the 
:,7th August^ 1900^ the plaintiff* appeared, before ' the Court'',and\: 
"V ypleaded 'inability , and asked for, saoctioii to execute a:mortga:gO;'^ 

. or a Mhda’iiat in favour of"" the creditor* The Court granted 
:''7''the;:pbayer/;^ ■■ 

;Cv:r:.:On' October;, 190,0,: 'the plaintiff again appeared lieford" 

, the Court and asked' for further extension' of time to enable:; 
f ':hi,hi:'':to pay the debt and interest also. ■ 

;;:-' ';, 'vOn:,the 29'th 'July^ 1902/ the plaintiff asked for a further exten-:; 
siori of six months and the.' Court granted him three 'montlm;;: 
On the 17th August, 1901, the plaintiff asked the Court for sanc- 
tion to mortgage the property and satisfy the decree, and the 
Court granted one month. The plaintiff, however, was not able 
to satisfy the decree as he had proposed. On the 29tli Septem- 
ber, 1902, for the first time he disputed the right of the defendant 
to claim interest on the ground that the decree of the Appellate 
Court did not award any, 

7' -'There, is no .doubt that .that decree is silent as to interest 
and the defendant (appellant) cannot claim it, if his right 
depended upon the decree alone. But it is contended for him 
by Mr. Rao that, having regard to the plaintiffs conduct, dis- 
closed by 2iis applications presented to the Subordioate Judge, 
the plaintiff is estopped from disputing the defendant's right to 
claim interest* But the difficulty in Applying the principle, of 
estoppel to the facts of the case lies .in 'this, that it cannot be 
saidi that it was the plaintiff^s act or declaration That lie -is' 
,;Jiabie to pay interest according to the terms of the decree, which ‘ 
,;.6S(Used the defendant to ‘believe that the decree had awarded 
interestt' •. ‘Before any- act was done or declaration made to that ‘ 
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effecfc by the plaiitiifo the clefendaDt'liiiiiself had iii Iiis 'darMas^ 
preseiited to' t'hc3, (Joiirt asserted- his 'right, to .elaiin' inteiTst^ 
'hejieidrig. that the decree had awarded it, . Uiider these' 'circiiiil* 
MaiiceS:!^ be said that tri-e statement 'of' the ' plain tiif j'liat' 

iie was: liable to pay interest was'tlie pro.xiouifce cause which.:- , led 
;,the-:(iefe!j.dar]t iiito the mistaken belit-f. that the decree-; awarded; 
-iiiteresta A'Joreo ver, both parties must be treated as having known 
the terms of the decree dvhicli were elear, and there can be no 
estoppel, when tli(3 truth uf the matter appears, as it doe's in the 
present case, on the face of the proceeding"’ : see the dicta of the 
Privj’ Council i'li 7)inz Lai ^yinf/h v. San bar iinghS^^ As has - 
'been held by thc3 Privj Coiincih section 115 of the Evidence Act 
does not apply w’here the statement relied upon is made to-a person, 
mdi-o knows the real facts and is not misled by the untrue - state- -' 
:iiieiit: Moliori Bihee Bhurmodau GIioseL-'^ . 

- ' But.' thooglw' the plaintiff- is not strictly ■ speaking estopped^' 
;hi.s,..applicatioii of -the iStli October, ■ 1900, contained a distinct' 
promise to pa.y interest. No doubt that promise was founded on 
hkr ' erroneous -belief that under the decree he ivas liable, ^but^"-' 
whether riglitiy or 'wrongly, he represented to-, the Court that '-h'"e^' 
•waS 'lieible to pay . interest as e-l aimed in the darkhad^ he promised': 
to pay it/and on the strength of that representation and promis'e - 
..he:- obtained ' from -the Court .adjournments- from time to: time; 
He must, under these circumstances, be treated as having 
contracted an' obligation to pay interest on the decretal amount' 
from the 12th October, I90(h Had he- then disputed the defend- 
ant's right to i,nte,rest, the defe'iidaat wmukl have objected to any 
adj-oiiriiiBent being granted and insisted upon his right to - bring - 
the mortgaged property to sale at once and realize the decretal 
aiiioonh The defendant did not object, because the plaintilf 
agreed to pay interest* , , ' 

’ The case, therefore, falls 'Within the ■ principle of the decision 
of the Privy I'ouiicil in SadasMva Filkd w. Bamalhiga IHllm 
where the parties were held to, an agreenient that the questions 
between tbein should be heard and , determined by proceedings 
€|uite contrary to the ordinary eunm eurm. That decision ^ was 
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followed by tlio Madras High Courfc in LahAmana \\ SnM^a' 

Eelyirig upon this last decision 'Mr. Eao asks iis to award 
interest as claimed by the defendant in his darhlimb because/ 
he iii-ge.s. the plaintiff agreed to pay interest a8 claimed in the. 
dmlchast. No doubt the plaintifi* did so agree. But his agreement 
to pay interest on the principal sum awarded hy the decree from 
the date of the decree was founded upon his mistaken belief that 
he was already liable under the decree to pay it. That mistake 
was also shared b}^ the defendant. So far the contract was 
vitiated by the mutual mistake of both the parties as to the 
terais of the decree. It was a mistake as to the private rights of 
the parties and as such a mistake of fact (see Leake on Contracts, 
page 288). The contract was, therefore^ void because it was 
entered into under a mistake as to a matter of fact essential to 
the agreement. True both parties knew the terms of the decree^ 
but both misconstrued it. Under these circumstances the 
defendant cannot claim interest except so far as he has reallj?* 
suflered from the plaintiffs mistake. All that the defendant 
can legally claim is that the contract being void for a mistake 
of fact^ the plaintiff) who has received advantage under such 
agreement^ is bound to make compensation for it to the defend- 
ant : see sections 65 and 73 of the Contract Act. Had the defend- 
ant insisted on his right to execute the decree, the plaintiff’s pro- 
perty would have been sold and the decretal debt realized. By 
means of the agreement the plaintiff kept the defendant out of 
Ms money and has had himself the advantage of it. He must, 
therefore, pay interest at the rate claimed in the dafhhmt from 
the 13tli October, 1900, up to the date of payment and not from 
any earlier period. In LahBimana v. Snhiya Bai the agreement 
was not void for any mistake of the parties but was entered ' 
info deliberately as an agreement to pay interest not awarded 
by^ the decree. 
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wiFP^LLATE CIVIL. 

Before M}\ JmUae QhanclamrhaT- and Mr, Justice Aston* 
.vJETHABIIAI PAEBHITDAS ais^d anothee (obi0ihal , PiAiHTirys), 
Apeellaots, V . IjTATHABHAI BAYAJI othees (oBiaiSAE DEEifiNB- 
, a:A3!?TS), Eespokbents/^ 

Bhagdari and Narv\id(irl Act {Bomhag Act Y of 1802)^ sections 8, oi — Bl/ag 
’--Br.moa^Becofjn'hed siib-divlsions of a JYaficci coongromisc effecting a suh- 
division not reeogrdzed — Void compromise — Collectors action — Ajopecd to 
Commissioner — Civil Court — Adverse — JCvkknce Act (I of 

187 section llo — Bstog)piel. 

At tlie death of Iv, a sub-slmrer holding a recognized siib-clivision in a narwa^ 
disputes arose between plaintiffs and defendants as to the beirslilp. The dispiites 

J^econd Apiieal No. 484 of 1903. 

f Sections 3 and 5 of the Bhagdari and Narwadari Act run as follows : — 

3. It shall not be lawful to alienate, assign, mortgage, or otherwise charge 03r 
incumber any portion of any bhag or share in any hhagdari or nainvadari village 
other than a recognized sub-division of such bhag or share, or to alienate, assign, 
mortgage or otheinvxse charge or incumber any homestead, building-site (gabhan) or 
premises appurtenant or appendant to any such bhag or share or recognized sub- 
division appurtenant or appendant thereto, apart or separately from any such bhag 
or share, or recognized sub-division thereof. 

Any alienation, assignment, mortgage, charge or incumbrance,' contrary to the 
provisions of this section, shall be null and void j and it shall be lawful for the 
Collector or other chief revenue -officer of the district, whenever he shall, upon due 
inquiry, find that any person or persons is or are in possession of any portion of any 
bhag or share of any homestead, building-site (gabhan) or premises appurtenant or 
appendant to such bhag or share in any bhagdari or narwadari village other than a 
recognized sub-division of such bhag or share, in violation of any of the provisions of 
this section, summarily to remove him or them from such possession, and to restore 
the possession to the person or persons whom the Collector shall deem to be entitled 
thereto I 

and any suit brought to try the validity of any order or orders which the Collector 
may make in such, matter must be brought " within three months after the execution 
of such order or orders, ' 

# # # # ^ ^ 

5. Nothing in this Act contained shall be construed as prohibiting the alienation, 

assignment, mortgaging, charging or incumbering any bhag or share, cr recognized 
sub-division of any bhag or share, in any such village as aforesaid, conjointly and in 
the gross with its homestead, building-site (gabhan) and other proper appurtenances, 
if such alienation, assignment, mortgage,' charge or incurabraiice be in other respects 
warranted by law, the object and intention of this Act being to prevent the dismem- 
. berment of bliags or shares, or recognized sub-divisions thereof, in Idiagdari or 
narwadari villages, and also' to prevent the severance of homesteads, building-sitcB 
(gabhan) oi; other premises, appurtenant or appendant to bhags or shares, or recog- ■ 
nized suh-diyisions of bhags dr, shares j from the same or any of them. 
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led to a sTiit bj tlio plain wherein they failed^ lioweveif tlie period 

for appeal expired, tbe parties effected an amicable settlements by wlilcli tlie 
defenflants gave tip tlieir rights in favour of the plainiilfb over half of a surrey 
number, wliieli ms a part of a holding goreniecl by the Bli.igiari and, 

Narwadari Act (Bombay Act' V of 1832). Latter on the plaintiflis lorised their 
portion of the land in perpetuity to a third party. The de foil clients thereupon 
ap, plied to the Collector, complaining that the plaintiffs had'arieiiid,od the propiarfcy 
'■ contrary to the prorisions of the' Bhagdarrarid iSFarwadari Act (Bombay Act 
V of 1862), and praying that the alienafioii being mid, they (yhe defendants) 
should bo placed in possession of the land. Tho OoUjctor deciinoi to mbH’fere ; 
but, on appeal, the Comralssioner held othei-wise and directed the dufenclante to bo 
put ill possession of the land. The plaintiffs then hied a suit to recover the 
possession of tha land. , ■ 

that as the effect of the comprorniBe arrived at between the parties 
WM to alienate a portion of a hhcig or share in a nem’^a otiior than a rec.ognized 
subKliviisioE of such hhag or share it was void within tlia meaning of section 5 
yof' tho Bliagdfixi and Xanvadari Act (Bombay Act Y of 1862); that the 
plidniiiik acquired no rights undor tlie comproinise, and that therefore they 
iWB -iwt entitled to 'any relief. 

’ ' ‘All ftppeul from an order passed bj- the Odlector oiider section 3 of the 
Bhagd aii' arid'Narwadari Act (Bombay ActY of I8(j2) lies todie Commissioner.' 

The Collector can take action at «mij time urnIfU’ section 3 of the Bhagdarl 
andNjirv/adari Act (Bombay Act Y of 1802) ; and thepiea of adverse posBessioii' 
cairn ofe pix 3 vail against any order Ilia t he niar makca , 

V. inilowod. 

It is of the essence of the title by a:lvers3 possession that it •must , relate 
some property which is recognized by law. 

SkcOaVD appeal from the decision of S. L. Batchcdoib Distriefc 
Judge of Alisaedubad, coalirming tiie decree passed ’ by J- Mb 
S hukla^ Siiboriliziate Judge of BatxsaJ* 

• > Suit to recover possession of land. 

The property in dispute belonged originally to one ICasliibhai, 
who was a siib'sharer hohling a recogniz'd sub'divLsimi in a 
under the Bhagda»i and Narwadari Act- (Bombay Act V 
of 186J). I\ashibi.mi died leaving a widow; and on her deaths 
the phiiofcilts inherited the property as heirs oi: Kashi bliai. Dis- 
putes theiiiirose between the plaintiits ami the defeaLl-uit.s' father 
as to the heirship; and they resulted in Suit No. 178''^ of 1882 
being tiled by the plaiiititfs. Oxi the 20ch December, 1832, this 
suit was decided against the. plaiutitis. Before the period of 
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appeal had expired, the plainfeiffs and defendants^ father entered 
into a compromise on the 21st January, ISSf-, the effect of which; 
was that the defendants wwved their x-ight o?er the properties, 
described in the compromise including one half of survey N*o» 275 
and passed a release for it to the plaintiffs, who were since then 
in possession of the properties mentioned in the coiiipromise. 

‘ ■The plaintiffs on the l-tth June, 1895;, leased the property in per- 
"petuity to Aii:]baido;S and Govindbhai. This action of the plaint- 
iffs led the defendants to apply on the 31st January, 1896, to the 
Collector under the Bhagdari and Narwadari Act (Bombay 
Act V of 1862), complaining that the lease by the plaintiffs 
would dismei'ijber the narwa and praying that the property' 
'.'■should be given up to them. In June, IS96, the Collector decided, 
the permanent lease would not' cause a dismemberment of 
" the narwa and that the ' defendants had no cause or right to 
complain. This decision was, on appeal, reversed" by the 
Commissioner I and the defendants were put in possession of the 
property in July, 1898. In 1901, the plaintiffs filed this suit to 
recover the posses.sion of the property from the defendants. 

The defendants contended {mter alia) that the claim war 
■y 'baiTed ' by the provisions of Bhagdari and Narwadari Act ' 
(Bombay Act V of 1862), and that the compromise dated the 21st 
' ■January, 188 1, wms inoperative,, ... 

The Subordinate Judge threw out the plaintiftV claim holding 
that the jurisdiction of the Civil Court was barred by the Bhag- 
dari and Narwadari Act (Bombay Act V of 1862). On appeal 
this decree was confirmed by the District Judge. 

The plaintiffs appealed to the High Court. 

ih A. Shah, for the appellants (plaintiffs) : — We submit that the 
release (Exhibit 44) is not an alienation or an assignment within 
' the meaning of section 3 of the Bombay Act T of 1862, It is only 
a compromise between the rival claimants of Kashibhaffs property 
lind the rights of inheritance’ 'are in no way included within the 
scope of sectiou 3 of the Act : see FeniMai v* 'RagJmhhaU'^^ Further . 
the land in dispute is one of the many properties mentioned in 
. Esliihit 44; and there is nothing to show "that all the said pro* 
perties' iaorading the land iix 'dispute do not form a recognized ' 
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s^iib-ilivisioE of a mrwa. The lower Courts have not approached 
the question from that point of view* Bethre tlie releixse could 
be declared to.be inoperative under section 8 of the Bhagdari and 
Narwadari Act (Bombay Act ^ of Ls62) the Court has to see 
whether or not all the properties including the disputed land 
and not only the land in dispute mentioned in Exhibit 44 formed 
part of a narwa or of a recognized sub-division tliereoL The 
lower Appellate -Court is wrong in holding the claim barred by 
the concluding portion of section 8 of the 

The Collector has made no order in this case and the Commis* 
sioner is not the officer within the meaning of the section. The 
Act does not provide for any appeal to tho Commissioner. And 
for tho purposes of the section the Ooinmissioner ha-s no hem 
, ^temdi whatever. The suit is not tlierefore barrecL 

We have also made out a claim l\y adverse possession® 

[AstoNj J. Could the provisions of the Bhagdari and Naiwa- 
dari Act (Bombay Act -V.of 1862) be eoiitrolled by the plea- of' 
..adverse possession under the Lmiitatioii Aet (XV of l877)::See 

?] ' ■ ■ 

We submit that though the Collector ns at . liberty /td||afc:e/ 
action at any time under..- section 3 of the.Actj the'' Courts;: 
give effect to the iegab rights 'as much under the Limitation Act 
:::(XV of 1877) as - under the Bhagdari and ■ Narwadaid-'/ 
■.{Bombay .Act V of 1862). . 'The case of^Prda v. Parag EhuBlmldy' 
relates only to the Collector’s order. 

Wa further submit .that' the- defendants a.i:e.„ estopped .irom:-.: 
going behind the compr*omise (section 115 of tlie Indian Evidence' 
Act, I of 1872). 

At any rate^ the land in dispute should be joined up 'with 
liashibhaVs land and thei’ef ore given over to the plaintiffs; but 
the defendants are in no way' ejititlecl to it, : see Makamad Bam 
w AmanJiS^y 

JA iV MeM^y for the respondents (defendants) j—The land in 
dispute is a portion of a survey nuiiiber^ which stands in. the- 
name of defendant No. 1 ; and being portion of a mrm has bee.E 
rightly Joined up with the remaining portion of the survey nuin-^ 
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ber, Exliibii 41 is tii alieimtion within the ixieaning of section S 
of the Bhaglari and Narwadaii Act (Bombay Act :¥4:o£'; l862)^ v 
sinef3 it conveys the property ..absolutely: tO'. tlie. 
land ill dispute being a portion . of .a nunm' the eomproiiiise does 
constitute disuiembermeiit- of it .and,, is there£o.re void* ■ 

The plea of ' adverse possession cannot affect the ,applicatio.ii" .of 
the -Mi : sm Bala vBPamg : ThO' Courts ; can'' 'do 

what the Collector can do under the section .at any time. ' ' . 

Section il5 of the Indian Evidence Act (I. of 1872) doeS“ not. 
app,ly and the facts in this case do not cre-ate any estoppeL" ■ 

^ . iJ. A, Sluili was heard in reply. . . . . 

Ohahbavaekah, S. The undisputed facts of this case, which 
:ha.ve given, rise to several questions, of law, are' shortly these.: ■ 

. : K.asibhai. ?ras a sub-sharer, holding a recognised sub-division in a 
narwa» He died leaving a widow', and the plaintiffs allege that 
on her death they inherited the property as heirs of Kasibhai. 
There were disputes between the plaintiffs and the defendants^ 
father as to heirship and that led to Suit No- 1783 of 1882- In 
...'... that ■ suit the plaintiffs failed ' and . .before the' period for. appe:.al'.^ ■■■. 
expired, the parties effected ■ an amicable settlement, wdiich 
resulted in the execution of a deed dated the 21st of January, 
1884, (Exhibit 44) by which the defendants^ father gave up all 
his rights in favour of the plaintiffs in certain properties which 
comprised the land in dispute. That land is a portion of Survey 
: ■ No. 275mncl is 2 acres and' .4 gunthasin extent, the whole :of the ■ 
survey number being 4 a,eres and 8 gunthas- This sur'vey number . ■ 
is a Narwa lioidiug and Bombaj?' Act V of 1862 applies to it.^ . 

.. The plaintiffs leased the land in dispute in perpetuity to third- 
parties apd that led the defendants to make an application to ^ 

. the Cyollector,, complaining ’ that. th,e plaintiffs had .alienated the 
' property contrary ^ to the provisions of the Act just mentioned. 
They alleged that the permanent tenancy -was an* alienation of.aE' ‘ 
rm recognised portion of the and requested the 'Collector ■ 

declare it void and place them in possession of the land. The 
'Collector, however, declined-- to .interfere on the ground that the* 
permanent lepe 4^4 h;Ot . amount, to any disinemberment .or the. 
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holding 


creation of an nnreeogoized sub-division of the nama 
and that there had been a recognized sub-division by virtue of 
Exhibit 44 before the permanent lease. The defendant appealed 
from the Collector's order to the Revenue Coinmissioner who 
reversed that order and directed the defendants to be put in 

■ possession of the land in dispute* 

The present suit, was brought by the plaintiffs , to , recover 
possession. Both the Courts below have rejected the plaintiffs^ 
claim and in this second appeal their pleader has urged their 
title to recover the land on three grounds: (1) that their title 
being derived from Exhibit 44, which is a deed of compromisej 
there was bo alienation within the meaning of section 5 of 
Bombay Act V of 1862 ; (2) that they have become owners by 
adverse possession ; and (3) that the defendants are estopped from 
denying the validity of Exhibit 44 and contesting the plaintiffs*^ 
title to the land* 

At the outset, it is to be remarked th.at the question of the' 
'i- validity or otherwise of the permanent lease and of the Commis-^ 

■ sioner^s order thereon is not before us. Neither party contests 
the legal propriety of that order. The first question is'—whetlier 
Exhibit 44 had the effect of alienating a portion of a hhag or 
share in the mma other than a recognized sub-division of such 

■ ' ilmg ox share- and 'was on that account void within the meaning 
of section 5 of Bombay Act V of 186S ? 

: ■ It is argued .for the plaintiffs that Exhibit 44 is not affected . 
by that section^ because it is urged^ it was a compromise enter- 
ed into for the settlement of a bond fide dispute between the 
parties. The answer to that, however, is that the result of the 
compromise was to dismember Survey No. 275, which comprised 
4 acres and 8 guntlias, and to give to the plaintiffs 2 acres and 4 
. ; gun thas, out of it* In other ivords, by Exhibit 44 was 
out of the mam/Ji a sub-division which did not exist at the date 
of the transaction as recognized sub-division/^ Whether we 
^^^call it a compromise or a partition or by any other name^ the 
-effect of the transaction w^as the same* The substance and effect 
of 'the transaction is what must be looked to for the purpose of 
determining^ whether it is within the mischief which the LegiS' 


lature had; 1^ view m .ppsing the Aefc iix question. If the 




: limsaction/clearly^'a an ■alienation of an unrecognised 

' siib«tiivisio!i of a share in' ^'uarwa^ its real nature cannot be clis- Xeihabhai 
" guised by calling it a compromise, ■ The relinquisbmeiifc;,'' ttieaj.'^'"^ 

: :by;i:he'defeiidaiits^ father of the land in, dispute an .'favour of the 
. plaints . was not ^ lawful but 'void under the provisions of 
''./Sections S and 5 of .Bombay Act V of 1802, But it was argued 
that although the transaction -was void under Bombay Act V of ■ ■ 

1862^ }eb in the absence of interference on the part of the Cob 
lector, there was nothing to prevent Civil .Courts from recognising 
the rights of the plaintiffs. We cannot give effect to this-argU!Be.nt^ ' 
because section 3 declares that such an alienation as we have here ' 
shall not be lawful,” which means that it shall be absolutely 
void. The plai.ntiffs sue in ejectment and must make out theit'''' ■ '■",;/:^ 

■title 'to recover the land. Their title rests, on .hxMbit 44, but ■ ' . 
that being a void deed there is nothing on which the plaintiffs® '; ■ 

: title, can .rest. Whether the Collector interferes or not under ■-■'■^v'v 
the second clause of section 3, the first clause making such 
alienations ^^not lawful/’ a Court of law is bound to give effect 
to it. Further, the action of the Commissioner in putting the 
defendants in possession was under the power given to the Cob 
doctor by the 'Second clause of section's, \It'''''is .true, that, 

: action was taken on, the defendants® complaint as to . the per*«: 
rnanent lease, 'But the de.fendaiits asked to be put in possession 
and the Collector had relied in his order on the fact that in his 
opinion Exhibit 44 represented a valid transaction. With these 
.facts' before him the Commissioner reversed the Collector’s order 
..and restored the possession to the 'defendants. Even as.3uming. ^ 
that the Commissioner had nob The question of the validity 
'Exhibit 44 before him, we are bound to uphold .his .action if ; 
can .ascribe' it to. something which, he had 'the legal 'power 
..the.. question. being not .w.hether the' Commissioner .intend.ed.. ....t.o............:.:...-.v..^....^^^ 

restore possession to the defendants because lie thought Exhibit ‘ ■ 

44 to be void, but rather "whether the defendants can defend the 
'possession so obtained on legal grounds. Next it is contended 
that the Commissioner had no jurisd'ictioii 'to interfere under ' ' 
the^,;Act, because the authority 'designated in section 3 is the . ' ’ 

Colleetorj, and the Act gives no appeal from the Collector's order , 
to the Commissioner# i The answer to that is that Bombay Act , ■ ' , 

¥ of 1862 mnifc’.'bs xmd-inth the Land BefeaUB Code* Section ■ ’ ' . ' : 
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203 of tlie Land Revenue Code lays clown s ^^'Jn the absence of 
'any express provision of this Act^ or of any law for the time 
being in force to the, contrary, an appeal shall lie from any 
decision or order passed by a Revenne-officer under this 'Act^ or 
any other law for the time being in fqree^ to that officer's 
immediate superior^ whether such decision or order iria);^ itself 
have, been passed on- appeal from a subordinate officer's . deeisio,n 
or order or not.” The Collector is ^ a Revenue-officer ^ according 
to the definition of the term in the Code, and it is conceded by; 
the learned pleaders for both parties that for the purpose of 
assessment a tenure falls within the provisions of the Land' 
Revenue Code* The Commissioner^ therefore, had jurisdiction to 
interfere with the 'Oiffier of the Collector passed under Bombay' 
Act V of 1862. , ,///.' . 

: w,e come to the question of the title said to have been 

acquired by the plaintiffs by adverse possession* The District 
Judge has found the plaintifl^’ possession for more than twelve 
years under Exhibit proved, but lie lias held that it is not 
adversCj^ because some of the defendants wm,i’e minors during the 
■..'^periodb We need not consider the legal soundness of that view^^of- 
the District Judge, because, in our opinion, Bombay Act V of 
1862 is not affected by the Limitation Act, as was deckleduii' 
Par ay -where' it was held that 'the 

Collector "Can, under section 3 of the Bliagdari Act, take action at^ 
any time, and that the plea of adverse possession cannot prevail ' 
against any order that he may make. Then again in The 
ColUeisf ef Broach v. Desai it was held that no 

law^ .of limitation applies to proceedings taken by a Collector 
under Bombay Act V of 186 2^ 

Ifj as we have already heldj,'tlie Commissioners order sup*'' 
plies the place of the Collector's order and is passed with juris- 
diction^ then this ease falls within the principles laid clown in 
the cases cited above. Apart from autliority and on principle 
"alone it seems to us that such a title as the plaintiffs claim to have 
Acquired cannot be acquired by adverse possession* It is not 
;;then«ase of the plaintifis that they have held the land in vli.spnte 
advewely for more than - twelve years as a land not falliug within 
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tlie mffm tenure <iir &©■ ' specific \lioHing of 
admittedly forms a part.' Tlieir-- easo ratiier lia? 

lield it as forming part .of the holding and as subject to all the 
,;iiiei(3eiits of the tenure. All 'that' -is- claimed for, them is ■hhat: 
K::,/:timir.possession for more than twelve years of the land in dispute: 
:: entitles them to hold it as against, the defendants as a. recognized. 

siib->divisoii of a blid^ or share in the nama: But it is ' o.f , the ", 

' essence of a title by adverse possession that it must relate to , 

. ' some property; which is recognized by law. But here there is 
no such property^ since the LegislatoiT. has pimscidbed the kincl' 
of property on which the plaintiffs seek to found their title l3y 
, . ad?erse posses.sioii, 

, Then as' to estoppel.' Apart from the qiiestioii whether "See- .. 

. tion 115 of the Indian Evklenco Act was iiitenclecl to apply to 
transactions expressly declared by the Legislature to be void .or 
: unlawful,' the undisputed facts of the case are such as to make ' 
,.':,.',:.th'ats,eetion inapplicable.. ...The. plaintiffs .were about to. appeal" 
from the decree passed in the suit which they had brought, and 
in coDsideration of their not appealing, the defendants' father 
relinquished his rights to the land in dispute. Jn other woi’dSj> 
the plaintiffs^ promise not • to appeal formed the consideration' 
for the reliaquLshment. It was substantially a conkact between 
the parties. There was no declaration, act or omission by 
means of which the defendants^ father led the plaintiffs to believe 
. ..a’'thiog:to be'.true and to act u such belie.h Section 116^. of' 
the .Evidence Act requires .that to ■ create an estoppel there must, 
be a representation by means, of declaration, act or omission 
■that a tldM^ is if tie ^ that the representation is to ^some;' 

state of facts alleged to be at the. time actually in esistenee/' 
If the representation relates to promises ie fukm^ it can 'be 
, binding not as an estoppel but as a contract : see per Sel borne 
h, GAn Madcfisoti Y.' Aldersonp-'^ and per Lord Macnaghten ' in 
Gmrge Whikehuteh himited v,' OmwmgkP> Assuming* that tlie're 
was a representation as to an existing state of foets, what was it 
. that the defendants^ father ean-be said to have represented to be 
true-? ’ That the plaintiffs, were the\beirs entitled to the land in 
dispute. ■' /The defendants do not dispute that— in fact, they are' 



mm 




THE INDIAN LAW BEPOBTS. [?OL* XXTIIL 

not coiiceroed to dispute it' for tlie purposes of, -tbe f resent: caso.'', 
-Tbe^defeadants^ . father did not Tepreseiit that the laud in dispute': 
:^was a recognised sub-division of 'a or share,, in 

which could fie legally held whether^.'by the plaiiitilFs, or any one 
else^ and that is the question ' udiich iB iio\v in dispute* ■ If; 
plaintiffs agreed to the compromise in 'Exhibit 44 : under the . 
belief that the land was a recognised sub-clivisionj, that 'belief 
was not caused by the defendants' father. Iji fact, thereds^^.M 
allegation, much less evidence^ to slio'w that the defendants^ 
father caused the plaintiffs to act upon that belief. 

For these reasons we confirm the decree of the lower^ Appellate 
Court with costs. 
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APPELLATE CIVIL. 


Before Mr> Justice Chanclavarlcur and Jfn Justice Aston. 

NABATAN axd othees (oeioinal Applicants}, Appellants, d, TEN- 
.9^ KATACHARYA BALKBISHNACHARYA (original Opponent), Ees- 
pondsntA^ 

Emht Lam‘--MiWcslianf,^BehU-‘---iSuret}^--GrandBQn\s UaUUi^^ , ’ 
io fay debts Gontracfei hy the grandfatliB^'* as a surety.. , 

Undei Hiii4a Law as laid down in tlie Mitdhsliara a grandson is not liable to, 
pa j a debt which his grandfather contracted as a surety unless the latter in 
accepting the liability of a surety received some consideration for it, 

A party is not bound, generally speaking,, by a pleader’s admission in argument 
on what is a pure question of law amounting to no more than his view that the 
question is unarguable. 

Second appeal from the decision , of J. C. (}Iostei% District 
Judge of Belgaum, confirming the, decree passed by D» S. Sapre^'" 
Subordinate Judge of Athni. 

Applicatiou for the removal of attachment under a deeree« 

The opponents obtained a decree against the assets of one 
<,,j Eamehandra^ the grandfather of the applicants. The decree 
'■,:'.y"was for the recovery of a debt due by Kamchandra as a mere ^ 
; surety for the payment of money. In execution of this decree 

547.qf ^ 
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the opponents attached the , property nf; , EmiieJimndm in "the ' 
■■/. hands' of bis grandsons (the applicants). This attaclinaenfc the, 
.applicants: prayed to remove, on the ground that, the :. property, 
'^v^..was.notf.:iiable'to be attached and sold in execution of the' deeree,,^" 

, ■:,.■.: ;as.' it: had been .obtained for the- recovery of o/debt due, by ■ their 
deceased graodfatlier Eamehandra as a more surety. 

The Subordinate Judge found that the property in dispute 
. ■. which, was joint family property in the hands of grandsons was 
liable for the pajunent of the debt of their grandfather due liy 
him as surety for the payment of money. His reasons were m 
follows 2— 

outset I may obseive that most of the commentators on Hindu ■' 
Law aro against the view that grandsons are aable to pay the debts of their 
grandfather due by him as a mero surety for the payment of money {see 
Mandlik’s Yyavhar 3iapjJcha, pp. 107, 108). But it may bo observed that the 
liability imposed by the texts of Hindu Law on the son or grandson to pay tlie 
debt of his father or grandfather is a personal liability, irrespective of the 
existence of assets (see L L, B., 19 All 29). In the present case there are 
admittedly certain joint family assets in existence, and I therefore venture to 
think that mere texts of Hindu Law are of no material use here ; most of the 
writers on Hindu Law deny the grandson s liability for interest on a debt due 
by his grandfather. But this liability has been clearly ostabiished by a recant 
decision of the Allahabad High Court (see I. L. B., 19 All 26}, Several of the 
writers on Hindu Law also deny the sou’s liability for interest due on a debt 
contracted by his fath<‘r as surety, but 1 do not think that this liability can be 
questioned now (see T. L. B., 23 Bom, 454). It appe.irs to have been firmly 
established by recent jii licial decision that the son is liable to pay every debt of 
his father that is not tainted with iinmorallty or illegality. The same principle 
applies to the case of the grandson (see I. L. E., 19 All 31). The debt in suit 
is admittedly not tainted with illegality or immorality, and I think that it is 
^such as grandsons would be liable to pay to the extent of the joint family assets 
in heir hands. At pf 459 of I, L, B., 23 Bom., Mr. Justice Eanade cites it as 
the opinion of the commentator, Kulluka, that in the Ciiso of a surety for the 
payment of money his heirs even may be compelled to discharge the debt. Mr. 
Justice Banade appears to have cited this opinion of iCuiluka with approval, and 
I think it should be accepted. There can be no doubt that tlio term heirs ’ 
includes grandsons^ and so the above, opinion 'of ^jKullnka appleable to this 


• Qa appeal fche District Judge contoned this decree, 
;; The applicants .appealed 'to the High Court* 




y; >■ ’ 


400 ' 

190 , 1 . 

XilLAXAX 


TeKI'CATA* 



THE INDIAN LAW EEPORTS, [VOL. XXYIII. 

G. K. PareU, for the appellants A grandson is not liable to 
pay the debts of his grandfather incurred as a surety: see 
Mandlik’s F^avkar Mayuhla, pp. 107 and 108. 

it. If. Fellar, for the respondent The appellant is not 
entitled to raise this question here as his pleader has abandoned 
it in the District Court, It is admitted that the self-acquired 
property of the grandfather is liable for such a debt. If so, the 
character of the property was a matter in issue in the case; 
and the pleader having abandoned the point as to liability W 
eannot be raised here: see Bomniadevara Yenhata y. Baja 

lioiTiVutdevava Bhasliyalcarlu.f^^ 

Further, we submit that a grandson is, according to the 
authorities, liable w'hen he is in possession of assets. Both the 
MUdMhara and the MayuPJia recognize the liability of a grand- 
son when the surety /was for a considei^ation. This must be 
read with the general rule of Hindu Law which associates the 
liability with the possession of assets : see Manu, chapter VIII, 
pL 160; -Sir William Macnaghten's Precedents of Hindu 
■law, p. 285; Vishnu (Jolly), chapter VI, pi, 29. The 
MUdhltara in discussing the liability of sons, etc., has in view 
the liability of the sons, independently of the possession of the 
aiseis. He who takes the property must pay the debts is a rule 
affirmed by the MUdkshara. The appellants here are liable for 
tile debts because they possess the assets of the deceased : see 
also Tiiharawhliat v. Ganyatam*--^ •, Laehman Has v. Ehunnu 
Colebrooke’s Digest, chapter IV, p. 159; Brihaspati, 
chapter XI, pi. 39 et seep 

G. K. Parehh, in reply :—Ther e was no abandonment of any point 
in the lower Court. Even if abandoned a vakil does not bind his 
client by giving in on any question purely of law. Assets mean 
self-acquired property of the father. Ancestral property in the 
hands of the father going into the possession of the sons is not 
liable for the payment of the father’s debt contracted for immoral 
, purposes. Security debt is a debt of the same kind. Considera- 
tion means consideration obtained from the person on whose 

/ ( , q) (1902) 29 1. A. 76. <s) (1898) 23 Bom. 454. 

■ (1896) 19 All. 26 at p. 31, 
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belialf he becomes fnirefcy. Where:, there is no coiifiicfc l*’04. 

I commentators^ tiie S^mritls mnnot be.' referred to, in order to show KAriy.w 
that the commentators’ versions are not in ' .accordance with T^iwAiA- 
' ■■ them : see SuraJ Bmd Kmr v. Sheo Pfodiad SingkJ'^^ 

J. The qtiestio.n in this second appeal is,: 

^ solution^ thotig.li it has given rise to a somewhat: 

lengthy argument at the Bar. A money decree was ' passed on, 

15th of September^ 1902, in favour of the respondent against, 
deceased Eamchandra Narayan as iiiight be" 
the possession of his grandsons who are the appellants before 
usa' That decree is now sought to he executed against the 
ancestral estate which has come into the hands of the appellants ’ 

.. ■■who. formed as to it members of an undivided family with their 
grandfather Eamchandra,. The appellants resist the execution '■ 
■:‘::b:;.':;,:4on;the'^^g^^ debt is one for which they are not 

under; the, Hindu law^ as it was a debt contracted by their 
grandfather as a surety# l¥e think this eontentioii must be allowed. 

The law as laid down in the Mita&Bliara^ by which the parties are 
governed, is that a grandson is not liable to pay a debt which his 
grandfather contracted as a surety unless the latter in accepting 
the liability of a surety received some consideration for it* It 
was not the case of the respondent in the Courts below that the 
suretyship here belonged to the class falling within the exception. 

The decree itself which is noW' sought to be executed proceeds on 
the basis that the debt was in respect of the suretyship accepted 
' . 'by ' Eamchandra; had it been one for which Eamchandra had 

■ received consideration the respondent would have^, as he should ■ 

.have^ pleaded that in the first Court and led evidence* He has ■ 
done neither, and we cannot allow the contention. The next 

. , question is- whether, the only property v?bich the appellants 
hold being the joint family property of their deceased grandfather 
: ' and themselves, that property 'is answerable for the decretal debt 

in the hands of the appellants. We think it is not. Joint family 
property is liable in the liandS' of aons and grandsons only for 

■ debts 'which they are bound by Bindu law to pay* 

It was .contended before us by Mr, Kelkar for the respondent 
' , that 'it was not, open to the , appellants to raise the point as to 
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ilieir lial)ility5 because they had abandoiTed it in the lower 
Appellate Court. The point was no doubt abaDdoned by their 
pleader in that Court, as appears from its judgment, where it is 
said:— ‘Mr Ajrukar for appellants does not now dispute the 
general liability of grandsons for such a debt as that on which 
the original suit was based, and it is therefore unnecessary to 
consider further the numerous authorities cited by the respondent s 
pleader in support of the conclusion arrived at by the Subordinate 
: Judged^ ^ ■ . 

We understand that to mean no more than that the pleader 
on his view of the law thought that the point was unarguable. 
A party is not bound, generally speaking, by a pleader's 
admission in argument on -what is a pure question of law 
amounting to no more than his view that the question is 
unarguable. The decision of the Privy Gouneil in Baja 
‘ ilemra Tmlcata v. Raja Bomnmded,afa Bkashyaharluj'^^ (jkitdihj 
Mr. Kelkar, turned on a different state of facts. The pleader 
for a party there waived the point of limitation on which evidence 
was being led and which turned on a question of fact. After 
such waiver the party could not. raise the point as the ivaiver 
amounted to an admission of a fact. 

We must reverse the order and reject the datMiast* Each 
party to bear his own costs throughout/ 

■ Beoreerevefsed,' ' I 

(1) (1902) 29 I. A. 76. 


1 / 


2004. 

Mnrvli: 1C*, 


CEIMINAL APPELLATE. 


Before ilfn Justice Chamlmarhar and Mr, Justice Aston, 

'EUVEROE V. KONDIBA DHGNBIBA POWAR akb others 

Cnminal Brooed-urs Code (Act 7 of l$98j, sections 803, S0i--»Iudfie‘-‘ 
JwTj^-^ Misunderstanding the law-^VercUct mistahen or amUgmus-^Bomers 
of the Judge to question the jury. 

Section S04 of the Criminal Procedure Code (Act Y of 1898) obviously 
odntem plates cases where the verdict delivered is not in accordance with what 
^was really intended by the jury. It has no application where there is no 

•i;./'; ' 29, SO and 77 of 1901, , ^ ^ , 
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v:j,i#i.d 0 nl OF' mistako Im delivery df'tli 0 .,terdict ; aw.cl tlie mistake lias in tile'; 
' -mlstinderataiiding of tkojaw bj: the' jury. ' If sucii a, mistake, results, 'm.,ari^ 

,;: ,'„0iTOB:eotts verdict, it eau be corrected only by the Jiulge disagree . ng with ^ 
Jury ,aad „r0feriiiig ,the case under section 307 of the Code to th,e High : v 

O^UMIAM i—^^ThQT&iB 110 provision in the Code of Crioiinai Proeedura,,. 
,....(A'Ct::¥;,o£. 181^8), which empowers the J.udge to question tlie. Jury as , to their: 

, reasons ior a iinaiiimous verdict when . there is nothiiig ambiguous 
\-vei'd lot itself j and no lurking' uncertainty in the minds of the jury ihemselves 
^regarding it. Secfcioa 303 of the Code limits the power of the Judge to, 
qiiesfcioa to cases in which it is necessary to ascertain what the verdict of ' the,' 
jury is — that is, where the verdict being delivered in ambiguous terms or with 
uncertain sound their meaning is not clear,” 

' Appeals from convictions and sentences passed by A, Lucas^ 

' Sessions Judge of Foona* 

Tlie accused were charged with counterfeiting Qiieen^s Ooiiv : 
,,, and having in their possession implements and materials for , the ': 
purpose of counterfeiting Queen^s Coin; oftences punishable 
under sections 232 and 235 of the Indian Penal Code (Act 
XLV of lb60). They were tried by the Sessions Judge with 
a jury. After the case was summed up by the Judge to the 
jury; the latter returned a unanimous verdict of guilty under 
section 2 0 5^ part 2 ^ of the Indian Penal Code (Act XLV of 
I860) and a unanimous verdict of not guilty under section 232 
in respect of all the accused. With the latter part of the verdict 
the Judge did not agree ; and he therefore put the following 
■ :qu,estion to ; the j ury . : 


-May I ask your reasons for holding, . that ■ the , 
accused are not guilty under 'section 232- ? 


•*The accused were not actually caught in the'',a'Ct''',of^ 

■■''v What followed then was thus recorded by the Sessions Judge* “ 
The commentary of section 232, (which had already been read to- 
' the Jury by the Public Prosecutor when summing up the' case) 

; is again read to the jury^ as it appears to me probable that their 
, , verdict of * not guilty ^ under section 232 is the result of a mistake, 
and' the jury' are asked to retire and reconsider their verdict 

, ■ eliarg^; I ^M’theju^ithat if they believed the evidence for tho^ : 
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, prosecution they should tind the aeciiscd guilty of both ottenees. 
I^did not again read out the comineiitary on section 232^ because 
the Public Proseciifcor had 'read it but a very short time before* 
After retiring for some time the foreiiian states that the jury 
were under a mistake and that they had not properly under- 
stood the commentary on section 232 ; he states that the verdict of 
the jiity now is that all of the accused are also guilty of an 
otfence under section 232 of the Indian Penal Oocle/^ 

The Sessions Judge then agreed with the verdict and sentenc** 
cd each of the accused to undergo rigorous imprisonment for 
■' five years. 

The accused appealed to the High Court, 

' ' > ' The Gmcrnment Pleader for the Crown, 

Xo on,o appeared on behalf of the accused. 


pEIi Cf/liJii/.*— Ill this case the accused were tried before the'/ 
Sessions Jiidgeof Poona, and a jury on charges under sections 232 
n '^siid"285 of the Indian. Penal Code, The jury returned a unanimous 
-. verdict" of guilty under section 285^ and a unanimous verdict of 
.^'liot goilty tinder >sectioii 232 in respect of all the accused. The ' 
/vdearned Judge 'thereupon questioned the jury as to their reasons 
for holding that the accused were not guilty under section ''282; 

. The 'jiiry 'answered that the accused had not been actually caught'',, 
''in the act' o'f .coining. The learned Judge then explained to them 

..^. the law .under section 232 .and .asked them to . reconsider their ■; 

verdict. Upon this the jury returned a unanimous verdict ,, of 
guilty unJer section 232. 

The ground upon which 'the Judge asked the jury to re- 
consider the verdict was, as explained in the record of the case, 
.'tliat'it appea,red to him that ■ the 'fi,rst. verdict of not guilty was^ 
.'..the result:' of mistake. No -doubt section 304/ Criminal, Proeedure:','' 
'.O'Ode, provides that'^-when by, accident or m.istake ,a .wrong Z/ 
verdict is delivered, the jury may, before or immediately after 
||; , it is recorded, amend the 'verdict/' But that section obviously 

'nl; contemplates cases where the verdict delivered is not in accord- 
ance^with what was really intended by the jury. Here there 
/y // _ Avas no accident or mistake in the delivery of the verdict, for 
■ / ^ ' ' ; ' ; ' ’ the j*ury hiaying arrived at the conclusion that the accused were 
'‘Z' ■■ : .mistake 
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WHS in tlieir misiinderstaiMing the law under section 2S2« If siieli 

mistake has resulted in an erroneous verdict^ it can be corrected 
onlj by the Judge disagreeing with the jury and referring the 
case under section 307 of the Oriiiiinal Procedure Code to the High 
Court. There is no provision in the Code which empowers the 
Judge to question the jury as to their I’easons for a unanimous 
verdict when there is nothing ambiguous in the verdict itself and 
no lurking ■ uncertainty in- the minds of the jury theraseives-.' 
regarding it. Section 303 limits the power of the J iidge to ques- 
tion to cases ill which it is necessary to ascertain what the verdict 
of. the jury is~tliat isj where the verdict being delivered in am-' 
bigiioiis terms or with uncertain sound their meaning isnotcleaiv 
'Tn- the present case there ivas no ambiguity in the iiiiaiiiiiioiiS' 
verdict of not -guilty and the only course left for the Judge, if ' 
he disagreed with it^ was to record it and act under section SO? ,- 
ofihe GriminarProceclure Code, This view is in accordance with 
-:ih:e :, decisions of ■ this . Court.. in . ,v.. 

Qneeii-^Emp'ess v. MadhavraoP*^ In the former it was held 
that the questions actually put to the jury demanding their 
.,-r-e.asons for acquitting of the- charge, of murder^ on which .nharg-e--; 
the jury had delivered an unanim.ous. %^'erdict without any ■ un---: 
-, certain sounds, exceeded the., limits. -of questioningvwii}eh-t.!ie laiv..- 
contemplates” : see also tlie remarks of Phear, in Qwm v, 
MandalS^^ 

Though for these reasons w^e think the procedure of the 
Judge was -irregulaiq we -are of opinion that it - has not ledto -a' 
miscarriage of justice and we do not see reason to interfere" 
with the sentence of .■ 5 years' rigorous imprisonment passed::.' 
on the accused^ as it could have been ■ passed under the Iiidiaii'-:'- 
Penal Code for the conviction under section 235 of the Indian 
Penal Code, We confirm., the convictions and sentences.. and 
dismiss the appeals. 
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' appellate givil, 

Before Mr ^ Justice Crowe and Mr, Justice Okcmda^rirkan : 

'€0 TALAB ' BHOND PATIL (Judgmekt-Ceeditoe), ??; DABA' ^ 
taladUDAJI^PATIL,(Jebgme’ot-Debtoe).'** 

Zumyation Act {XV of 1877), schedule 21, article 179 y clause 5— Decree-^ 

Xcecution—A 2 :)pUcatianfor exeeution-^-Cml Procedure Code {Act XIV ^ of 

18S'2), section 248 — Xotke-^Bafe of the order. 

The da, ie of issuing a notice undor section 248 of tlie Civil Prooednre Code 
(Act XlV of 18S2) is the date on which the Court orders that it should issue, and 
not the date on which the notice is formally drawn up afterwards and signed* 
The limitation therefore under article 179, clause 5, of the second schedule to the 
liimitation Act (XV of 1877) runs from the former date. 

Eefekexce by J* /D.' Dixity Subordinate Judge of ,::SioB.,&.: iu;'', 
the Ndsik District, upder -section 6i7 oftlie OivilBroeedure'iCodey^ 
(Act XIV of 1882).. ■■■■■' ■ 

The facts in the reference, the question referred and the reason's 
for the opinion of the Subordinate Judge appear from the 
reference, which was as follows :™ 

‘^^Tiio present darkhast was filed by the decree-holder Govind: 
Dhend Patil on the 1 Ith January, 1904, for the execution of the 
decree in Civil Suit No. 474 of 1902 by attachaient and sale o.£ 
moveable property. The last darkhast was filed on the 15th 
Deeeral.>ei, 1900, and the present darkhast having been filed 
more than three years from the date of the last is barred under 
clause 4 of article 179 of the second schedule of the Limitation 
Actj unless it comes within clause 5 to the said article. In the 
previous darkhast an ox’der for issuing notice under section 248 
of the Civil Procedure Code was made on the 15th December, 
1900, i,e,, the day on' which the darkhast was filed. ' The prGcesii 
fee for the notice was. paid on the 10th of January, 1990, .'and the 
notice was prepared and was .ready on the 12t!i January, 1901. 

If the date of issuiog the notice be held to be the date on which 
^tfa.B-:iord'er was passed the. darkhast-'is clearly ^ barred 4 '';;'bit''-''' 
date, of issuing the.. notice be considered to be the date on which 
It was actually prepared, the^ darkhast would be in time. Many 
other similar darkhasts have been filed in this Court and would 
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be barred i£ the date of tlio order be held to be tlio date of 
issuing the notice, t’lie darkhast is a Small Oanse darkliast; and. 
..niijr dec,isio.n',.:,iii it is. final. The point besides is niie' of' 
.'■ncenrreii.ce^., and as I entertain doubts'as.tO' tlie“ correct ;?ie.w of 
^:tlie laWj '.fo.r't}ie.'inasoiis I propose- to give below^ Iliiimbly 
and respcctfiilJy beg to refer the following question for the 
decision of the Hondde the Chief Justice and Judges of His 
....'Majesty^s High Court , 

: (1) Whether for the purposes of clause 5 of article 179 of the 

second schedule of the Limitation Act ^ the date of issuing a 
notice under the Code of Civil Procedure, section 248/ means 
the date on which the order for the issue of the notice was 
^passed or the date on which the notice W'-as actiialljr prepared 
■ and issued by the proper authority of the Court ? My opinion on 
the point is that the date on which the notice is ready and signed 
by the proper authority of the Court is the date referred to in 
clause 5. 

The ground of rny opinion is based on the plain grammatical 
meaning of the words Hhe date of issuing a notice.^ The 
whole of clause 5 is as follows : — ‘ (where the notice next herein- 
after mentioned has been issued) the date of issuing a notice/ 
The clause is only applicable in cases where a notice has actually 
issued. It does not save limitation if only an order is made for 


the issuing of a notice. 


The making of the order and the issuing 


Issuing means 


something 


of a notice are not identical acts, 
more. Before a notice is issued the decreediolder iimst pay 
the necessary process fee. Under High Court Civil Circular 
No. 120, page 70, before any process is issued in any Courts the 
proper officer of the Court has to calculate the amount to bo paid 
as Court fees and to give information of it to the person by 
, whom the fees are payable. Then again there is a limit of time 
prescribed by the same rule within which the person applying 
^ ^ for the process has the right to pay it. -No process can bo issued 
unless an order is made in the first instance, for its issue. The 
circular makes the issue of the process quite distinct from the 
, order, 'Without^, therefore, doing , violence to the language of 
„ clause o, the date of issuing cannot be considered to be the dace 
'of the order? Fbr_if the legislature ^ had intended to count the 


417 

1004 . 

CrOTOj} 





1 ' 

f;:'i V 
'fill!' 

1*1 :i S’’ , ' ■ 




CsOY11S'3> 
' ■ ' tJ.' ' 

Dada* 






fc' 




i|' 


^ THE INDIAN LAW EBPOETS. [VOL. XXVIIL 

period from the date of the order^ they would have said so in so 
> many words* There is again no reason why the word issued ^ 
where it first occurs in clause 5 should be construed cliflhrently 
from the word ^ issuing ^ occurring thereafter. The word ^ issued ^ 
has been construed as referring to the actual issuing of a notice 
and not to the order made for the purposes of the issue of the 
notice (Ilan Gmmh Tarjinnahai^^^ Bcmoclar v, 

The ruling in Koong Beliareeh case/^^ given at page 399 of 
OT^inealy's notes on the Civil Procedure Code (6th edition) is to 
the effect that limitation runs from the date on which the notice 
was issued and served* This is a ruling under the old Code. 
Not only this but the remarks in the Bombay cases cited above 
and the cases relied on therein have created grave doubts in my 
mind as to whether the date of issuing a notice is to bo con.'* 

. sidered the date .of the order for its issue. There is no positive 
' , ruling one way or the other so far as I am aware^ but the 
remarks in the cases cited above^ though i3erhaps ohiter dieia on 
’ ' the point in question deserve great weight, I am informed that 
r'. practice -of this Court was to count the periods of limitatiO’ii ' 
from the date on which the notice was prepared and issued^ but 
since the ruling in the case of Barmlar v. Somji^^^ referred to 
above it seems to have been disturbed. The point is thus one of 
eoBsiderablc importance and I have ventured to bring it to their 
Lordships^ notice. The remarks which seem to have caused the 
disturbance in the practice are these ; In our opinion actual 
service is not necessary. But where notice has issued^ time runs 
from the date of the order directing the same under section 248^ 
Civil Procedure Code ’ {Bamodar v, Sonaji The point had not 
' directly arisen in the . case for their Lordships^ decision* The 
only point there being whether serving of the notice was neces- 
sary, Then again in the case of Eari Oanesh v. Yam%mlm 
ParsonSj has observed at page 38 of the report ^ as no notice 
was ever issued^ time cannot here be counted from the date of 
the order of the Court though it may be that when an order 
;■' ^ lias been issued, the date of its ismo would be the date^ on which 
';;:o;>4he; Court ordered its. issue, as was ruled by the Allahabad ‘ 


il) {1807) 28 Bom. So, 
m (I0pS>27Bdm.622,, 


(3) as74) 23 "^V. B, m (Civ. Bnl). 
m ( 1903 ) 27 Bom. p. 020 * ^ ^ ; ' ; 
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High Courli iii the case quoted from the Weekly Xotcs by the 
^ lower Court/ Hefo again- the ‘ question^' raised at present^ was 
not directly before the Court* The only point was wlieilier a 
notice ought to issue. The construction placed on the first word 
^ issued ^ was the actual issuing of the notice. But it w^oiild 
appear from tlie oljilcr that the constnietioii put on the 

word ^ issuing^ following the 'word ^ issued ' is difierent. 'This 
has enhanced iriy doubt. It w-ould be inconTenient to construe 
clause’ 5 as a’bove^ for .generally orders directing issue of notice 
under section 248 are made on the day tlie darldiast is filed and 
clause 5 of article 179 of the second schedule wmukl be a dead- 
letter in. such cases^ iiotv^ithstandiiig that the decreediolder took 
the further troubles of paying the process fee and getting a notice. 
Statutes of Ii,rQitatioii being in restriction of the natural right 
of subjects ought to be construed strictly and in favour of the 
right of the public.” 

. /. R. O'/mrpufej (mmms mnd)^ for the judgment“Creditor : — -We 
'subniit that the date of issue is the .date on 'which the notice, was ' 
'■rea.dy.for being ' despatched. . The. ease 'of Damoiar y. 

/does^ not apply here. In that ■ case ■ notice w’as issued, aiul ihe 
"question was whether time shoiilduuin from the date of the order' 
or of its actual service upon the opponeat. . There it iS' assumed, 
that notice 'was issuecL If it is issued then the decision should 
apply. VYe submit the uming of a notice contemplates' two 
...stages— (1). the order of tlieXburtior its and (2) itsTictual' 
from the office after payment of proeess.fee^ etc. ■ ' Moreover^ ' 
article 179 (5) of schedule- II of the Limitation Act (XY of 1877) 
has no application to such a case. Xotice must be issued .and 
'the mere 'Order of a Court thatano.tiee should issue, wdiich^.in : 
fact, is not issued is not sufficient ; see Earl Gemesk v. 
I awMnahaiS'^^ By comparing the wmrding and spirit of clause (1) 
of the same article and rulings thereon, it will be seen that the 
order must be one that is capable 'pf being executed : see Eilrhr 
MoBBein v. M’ujee(hmdBBa^^’^ MalkiHf Etmad Vi Siial Singhs 

I). Pilgammlmr^ {cmiiem cmis)^ for the judgment-“rleMor 
,The point referred is decided in- Eamodar v. ; Edit 
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' Mam Mertah Singh and Bakha v. ' ' Iii' 


last case the meaninsr of the word 


is defined. 


Preparing and signing an order is embodying the order nnder 
the seal of the Courts just as preparing and signing the decree 
is embodying an adjudicating order under the seal of the Court. 
Decree is prepared some days after the judgment is delivered^ 
but it bears the date on which the judgment is pronounced ; and 
limitation runs from the date on which the judgment is 
pronounced, and not from the date the decree is ready. 

Cha]S'BAVAEK.AI 1, J. : — The notice must be taken to be issued 
when the Court orders that it should issue, the order of the 
Court being itself the issue of the notice^ though owing to the 
. exigencies of business the notice has to be formally drawn up 
afterwards and signed and then despatched. These subsequent 
' acts are all mare matters of routine following as a matter of 
'beourse^^the first act of the Court which consists in judicially,;, 

.■ ordering under section 24S the issue of the notice. The judicial ' 
- proGGiiiicement that there shall be notice is itself the, i,ssuing,:, 
just in the same way that there is a decree made, not when it is 
drawn up and the Judge signs it, but the moment it is pronounced 
by the Judge in Court. This view is in accordance with the 
decision of this Court in Bamodaf Shaligram v. SonajiS^'> 


m (1881) Allahabad Weekly Notes, 120. 
<S) (1890) Ibid, 245* 


(3) (1903) 27 I^om. 022, 5 Bom. L. E. 
.591 


appellate civil. 


Before Sir L, JST. Jenkins^ Chief Justice, and Mr, Justice Battg* 

1904 PAGDF VABAU JAIBAM ahd othebs (oEiaixAU Plaintiffs), Appellin!i?s, 
^EHANA valab JAIEAM anb others (original Defendants), 
^ Sespondents/^ 

Contract-^ Proposal with 'unqualified assent — Mistake in eoipression--^ 

' ' , , - Common mistahe — Unilateral mistake-^Bmdence Act {1 of 1872), section 

;■ : ^ 92, proviso 1— Contracting party not able to read-^Gontract differing 

, , \ ’ ■ from that pretended to le read, 

,of ‘tlie essence 'of a contract that there should be (expressly or by 
. ^ ^ ^ itopBoation.) a proposal to wMoh an nnqualiOed assent has been given ; without 
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„.s!icli..,ass0at tliore ig no ; tile minds of tlie eoatmcting paities are not 

at; one. ^ 

Mistake in expression may be either common or unilateral. 

■ Mistake ill expression implies that the minds of tlie parties are not at one. on... 
tliat wliicb is expressed ; but it does not follow that in ©very case where there ' 
in fact has been such mistake there' is. no contract. Practical con'venience 
dictates that men sliould be hold to the external expression of their intentions, 
unless this bo oatweighed by other considerations : and to this legal effect is 
given by the law ol: evldciioe, which permits oral proof at; variance with 
docTinieiits only iii certain cases : in the rest the proof, if it be of mistake, is 
not received, so41ia,t the mistake does not come to light, and in a Court of law 
does not exist. ' ' 

' The Court, administering ef|uitable principles, permits mistake to be proved 
when it is common : that is, where the expression of the contract is contrary to 
the concurrent intention of ail the parties. If such mistake be established, 
then the Court can give the relief of rectification, hut what is rectified is not 
the agreement, but the mistaken expression of it. 

The general rule is that the intention of contracting parties is to be gathered 
from the words they have used. Where the mistake is unilateral, it does not 
ordinarily affect the rights which are the legitimate consequence of the words, 
though it may affect the remedy that will be awarded against the party in 


■f 


r 


But mistake known at the time to the other party may be proved and 
performance in accordance v/itli the terms of the error will not be compelled. 

A mistake even not known lias legal consequences, provided thora can bo 
restoration of all parties concerned to their originaLposition. 

Where a contracting party, who cannot read, has a written contract falsely 
reiid over to him and the contract written differs from that pretended to be 
read, the signature on the document is of no force because he never intended 
to sign and therefore in contemplation of law did not sign the document on 
which the signatuve is. 

If a person executes a doeiimeat knowing its contents but misappreciatos its 
legal effect, he cannot deny its execution. 

Sbcoto appbaii from the decision of F. X. DeSoiizaj, District ' 
_ Judge of Khtodesh, confirming the decree of V. E. Kulkarnl^'’ 
Snhordiiiate Judge of Shirpur. ' . 

Certain lands originally belonged to one Mohan Pulsing, w^'ho 
^ had mortgaged them to Eamdas .Gangadas, for Es. 1,000 with 
interest at 2 per cent. Subsequently' defendant 1 purchased 
them from Mohan, for Es. '2,000 under a sale-deed dated the 5th 
September, 1894, subject to the mortgage lien of Eamdas, and on 
the, 5th Decernber^;;. ^ 1, sold them to pkintifis ; 
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for Uh, SjSOO under a sale-cleed whicli contained the following 
r covenant If the said lands have been mortgaged or sold^ etc,, 
to aiiybod}^, I (defendant 1), am responsible for the same/^ After 
the purchase by plaintifls, Eamclas brought a snit^ No. 352 of 
1S96, upon his mortgage and obtained a decree for the recovery 
of tlie mortgage“debt by sale oi tlio inortgnged property and 
ill order to save the lainis from being* sold in satisfaction of the 
mortgage decree the plaintifis paid to flanidas Ks. 1,973-13-6. 
Thereupon in the year 1901 the plaintiffs brought the present 
suit against defendant 1 and his lirothcrs for the recovery of 
Bs. 1,973-lS-G and interest thereon, noAiiely, Rs, 201-2-6, in all 
Bs. 2,175, alleging that defendant 1 in his capacity as the 
manager of tlie undivided family consisting of hiniself and his 
two brothers had sold the lauds to him and had agreed to be 
responsible for all previous burdens on the said lands. 

Befciidants 1 and 2 con tended that they did not agree to pay 
the previous burdens on the lauds, that the clause to that effect 
in the sale-deed iraudiileiit and made without their kilow^ 
ledge and coiisciit, and tliat supposing that the clause was genuine 
still they were not liable to plaintiffs'^ claim,' ■ 

Defendant 3 was absent. " 'd : ' ^ 

The Subordinate Judge found that it was not proved that 
defendaiit 1 undertook to:pay the' mortgage 'burden' of Ranida.s'' 
• oiidlie lands when he sold them to plaintifis. He therefore 
dismissed the suit. 

On appeal by the plaintiffs the; Judge confirmed the .decreer^ 
'.'. The' following are ■extracts- from his -' judgment ■ . 

riiintiffs’ pleader relies on the express terms of tlie stipulation Giiitodiccl in 
tlie sale-deed to show that it ■ covered -ail previous siibsistiiift' eiiciimbraiices 
wlietlier created bj defendaot 1 liimse-lf or Ms predeos^ssor-in-titlej Mohan Fiil- 
sing, and lie has argued that parol evidenco varjing. oi"' contradicting the clear 
terms of such .an agreement is inadmissible under the provisions of' section' 
of the Indian Evidence Act. It will be noted, however, tliat defetidrait 1 in Ms 
; ' case has pu.t forward a plea of mistake, misrepreseiUation and fraud and in such 
/ circumstances Courts of equity are constantly in the habit of admitting parol 
evidence to qualify and correet- and even to defeat the term 5 of written iusfcni- 
mented’b:(Ste^^ Yol 2, p. 750), If so, it is clear that 

' ■ ' ■ parol evidence is admissible in the present case to show in wuliat sense the terms 
, , of the covenant wer^ .understood by the paities? especially in view of the fact 
that defendant Illiterate^ agriouittwist and the stipulation in" question 
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is nud'aittetlly an mtciiiaeatioii aud therefore presumably not forming part of the 
original drift document, l>ul; the rosnit of an exebangd of riQm between the 
parties on the sjciir of tlie moiiieiiu. 

I, therefore, hold that w4a.t defantlaiit I conveyed was Iiis right, title and 
interest in tiiolmid with a gmiiMnies probably against any cnen rub rancos created 
by iiiiiiscif. T.]ic words in wliicli that gaararitee was expressed were unfortii- 
natr^ and plaiiitids Iie-Ve now fraudulently endeavoured to avo'd themselves of 
their latitiide and ainhlgaity to the detriment of defenclamfcs by bringing the 
^ present suit, 

Tlie plaintiffs pireferred a second appeal, 

: SeoU (Advocate»G-eiieral) with D. 7f. Pilgaumlcar appeared 
for the appellants (plaintiffs) : — The covenant of indemnity 
contained in oiir sale-deed is unlimited in its terms. The Jiidne 

■ 'O 

■ was of opinioii that the covenant was the result of the exchange 
, of views between the parties. He^ therefore^ ■ held thatit can be 
rectifiecion a consideration -of the-, evidence showing the ' rectifi'^' 
catioriv' The defendants ha not . taken -any steps to get-the^^' 
..covenant rectified* So long as the covenant staiidsw.wa 'mre’- 
entitled to a, decree,. .A. party cannot be- allowed' to evade '41x6' ■ 
provisions of section 92 of the Evidence Act, ^ 

Setlur (with E, N. Iiiamclar) appeared for the respondents 
(defendants) We gave authority to the wndter of the deed to 
insert a.n' indemnity clause’ wdtli reference to any incumbrance 
created by the vendor and not an unlimited covenant like the one 
in dispute, Piirtlieib the covenant in question is admittedly an -, 
interlineation. We alleged a case of mistake which is clearly'"'. 
covered by proviso (1) of section 92 of the Evidence Act. W^e 
.found out our niistoke after the present suit was brought and 
then wm applied for its , rectification. The mistake was a 
common mistake. '■ 

The covenant by itself iS’ not clear as' to, 'the person creating a 
eJiarge on the property. Therefore thivS is a case of latent arnbi^ 
guity and -we can clear up the ambiguity by oral evidence. 

We could have brought a suit for 'the rectification of the 
Covenant, Wo .therefore submit that we can claim the same relief 
;-thougli, we are defepdaptfin.;, the suit. ■ - ■ ' :■ 
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Scott, in reply The plea in the written g-tatement was that 
the covenant was a forgery and not a mistr,ke. The -Judge made 
out a new case by holding that it was a mistake. 


I!;"'- ' . 






'V>;>:yVt 




'^ / Jenkins, 0* J. i— This suit is to recover a sum ofEs* l,973«13-i\ 
with Es. 201-2-6 as interest^ for breach of a covenant agaittst; 
inciimbrance>s contained in a conveyance of property by defend- 
ant No. 1 to plaintiff No. 8. 

The property at one time belonged to Mohan Fulsing and his 
brothers, and was mortgaged to Ranidas Gangadas to secure 
Es. 1,0C0 with interest. 

, On the 6th September,' 1894, Mohan Pulsing and his brothers" ' 
sold, the propei'ty for Bs. 2,000 to defendant No. 1, who, on 
' ' the ,5th December in the same year resold to the plaintiff No.:,:2 ,;'" 
for' Bs. 2,300. 

' In the conveyance executed on this sale there was a covenant,' ;, 
.by.dilie Isfc defendant in- these terms ^M£ the said lands have ■ 
been mortgaged or sold, etc., to any body, I am responsible for the 
saine/^ Ramdas Gangadas in 1896 sued on his mortgage, and in 
satisfaction of his claim the plaintiff No. 2 paid Es. 1,973-13-0. 
It is for this sum with interest that the plaintiffs now sue. The 
plea in the written statement is that the defendants 1 and 2 did 
. ' not agree to pay the previous burdens on the land they sold to 

the plaintiffs, that the entry to that effect in the sale«deed was 
. , fraudulent and made without their knowledge and consent, and 

suppossing the entry to be genuine, still the defendants are not 
liable to the plaintiffs' claim. 

Ill the Court of the Subordinate Judge the suife was dismissed 
with costs, The plaintiffs appealed, and in the District Court the 
. , following issue was raised: — Was the lower Court in error in 

holding that defendant 1 had not undertaken to pay off the 
previous incumbrances on the property to plaintiff 2 .It sub- 
. . stantially agrees with the only issue raised in the first Court. 

/;■ ■■ We refer to it not as an aid towards the solution of this case (for it 

; f - cannot he so regarded) but to make it the occasion for insisting on 

‘ 'j, ■ the importance of defining with precision at the outset the points ■ 
^ on which a decision must turn. This no doubt requires thought 
and care, but the time is Well spent; while vague and general 
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issues for tlio iiiost|prfc mean that; the case is: approaelied:,wi to 
a clear idea of its esse3|tials. 

The discussion before us has not proceeded on the lines of the 
written statement^ but has been limited to the question whether 
the defendant No. 1 could or could not escape liability on the 
ground of mistake. 

The mistake, if airvq was in expression^ and mistake of that 
sort may be either eomraon or unilateral. 

Mistake has been aptly described as merely a dramatic circum- 
stance : and we think it will be found that the legal consequen- 
ces associated with it are referable to the fimdameiitai considera- 
tions, which lie at the root of all contractual obligation. 

Speaking, generally, it is of the essence of a contract that there . 
should be (expressly or by implication) a proposal to which an 
unqualified assent has been given ; without such assent there is 
no contract : the minds of the contracting parties are not at one. 
Mistake in expression (it is of that class of mistake alone that 
we speak in this judgment) implies that the minds of the parties 
were not at one on that which is expressed : but it does not 
follow that in every case where there in fact has been such mis- 
take^ there is no contract. Practical convenience dictates that 
men should be held to the external expression of their intentions, 
unless this be outweighed by other considerations ; and to this 
legal effect is given by the- law of evidence^ which permits oral 
proof at variance with documents only in certain eases : in the rest 
the proof, if it be of mistake, is not received, so that the mistake 
does not come to light and in a Court of law does not exist. We 
must therefore see where mistake can bo brought to light, and 
what are the consequences that follow. Without tracing the 
stages by which the result has been reached, it will suffice to say 
that the Court in administering equitable principles permits 
mistake to be proved w^here -it is common,; that is wdiere the 
expression of the contract is contrary to the concurrent intention 
'',of all the parties* ■' " ' 

Jf such mistake be established^ then 'the Court can* give the 
relief of rectification, but bo it noted, (as therein error often, 
lurks) ^ that what is rectified , is , not the agreement, but the 
mistaken' expression of itt ; ’ - . . , 
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Ordinarily this mistaken expressmn would be in the .L}rm of 
a cloeumcntj and the exisfcence of a real agTeenient prior to the 
cloeiimeiit^ is necessarily implied. The ibctificatioii consists in 
bringing the document into conformity with this prior agreement^; 
and without such agreement there can be no rectification. It is 
an adjustment of the machinery to its proper end. 

The position has been thus described in the arguuieat in Paget ] 
V. adopted by the Courts *nf two persons contract^ 

and they really agree to one thing; and set down in writing 
another thing, and afterwards execute a deed on that wrong foot- 
ing, the Court will substitute the correct for the incorrect expres- 
sion— in other words; will rectify the deedd^ 

- It is true that rectification is not claimed in this suit as a 
relief by the, defendants; for the rules of procedure by wliicli' 

■ ■iiofimsil Courts arc governed do not pcmiit of a counterclaim 
"111 'this suit for that purpose; nor is there a cross suit for rectifi-, 
"eatiori : but as a Court guided by the principles of justice, equity 
good coiiseieiice we can gi've effect as a plea to those factS; • 
: 'which in a suit brought for that purpose would entitle a plaintiff: 
to rectification : cf. Fife v. Clay Ion and Steele' \\ Ea(MoGkS^\ .i' 

So iiiuch for common mistake: ive must now see'dioW'" 
toatters stand when the mistake is unilateral, 

" The general rule; as we have, indicated, is that' the intention'"'' 
of the contracting parties is- to be gathered from the words they -' 
have used; and a mistake by one ordinarily does not affect the 
,'rig'htS; ,wd are the legitimate ■ consequence of the worclS;>' 
'.though, , 'it may affect-, the remedy that will be awarded against^. 
.: the' 'party, in . error. 

But mistake known at the time to the other party may be 
proved; and performance in accordance with the terms of the 
error wdlJ, not be compelled : Smith v. llnghesS ^ 

There are cases which go to show that mistake, even when not 
so knowB; has legal consequences; provided there can be restoration 
of all parties concerned to their original position. But it is 
needless at this stage to discuss thiS; as the plaintiff through his 
pleader has expressed his willingness to forego his present claini; 

. „ m (IS55) 24 L.,L E2C.'-78.":. ' 

'viferj ■„ ' '■ (3871) L. ll 6 Q. li mfl 
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and gi\‘c up tdie land, pFovkIed he be resfcox*cd to his original 
posit-ion by Irdng reninded wlmt shall be decided to be due tc 
hiin. i,n rewpoct of alf lio has paid isi connectioii with his 
piircliase. niid the niortgago, 

Tliesc are il-e principles that govern in those of which 
this is a type, bol} we cannot now apply them here as the findings 
of fact are dob'ctire. 

Tlif' issues neccsssaiy to a proper determination of this point 

h Was tlis unlimited co\”eRa,nt against inciimbranceiS as expressed in the" 
eouvojyfince contrary to tlva cniicurrent iiitenfci'm of all the parties? 

' 2* If so, wliat was t lie real agreement between the parties f 
' . ' 3. ■■ If the .11 nil, mi ted covenant was not contrary to the concurrent intention - ' 
■ of, all the parties, did the defendant yo. 1 enter into that covenant under any 
. what mistake F 

4 If there was a mistake on the part of the defenclant No, I, (<^) was this 
.'Icnown to the plainti€ No* at the. date' of -the -.conveyance, ccntainiiig; the- 
coTonant and (h) could the plaiijtiff No. 2 in the circumstances reasotiabiy have 
suppO"'ed tliHt the noreo'.uit e%p3’essed the reni intention of defends, nt- No, I ? 

For the purpose of determining the existence of mistake in a 
written dociimeot oral evidence is admissible when the eirciim** 
stances arc appropriate : see proviso 1 to section 92 of the Evidence 
Act, This evidence must be clear, and the Court in weighing it 
will be entitled to take into consideration defendant No* l^s 
capacity and all the circumstances as they existed at the date of 
the .sale to plaintiff No. 2, ' 

Thei’e is another aspect 'of this case, which has not been 
presented to us, but wdiicli we think calls for allusion, Tiie"" - 
second defendant is illiterate, and it is established that if a man^ 
who cannot read, has a written contract falsely read over to Mm 
and the contract written differs , from that^ pretended to be read, 

•' the, signature of the document ^ is of no force because he never 
intended to sign, and therefore in contemplation of law did hot 
_ sign the document on which the ' signature is : , Foster v. 
MmkpmoM^^^ * And it is' all one in law to read it in other words 
and to declare the effect thereof in, other Manner t}ian is contained 
in the writing t Tlioronghgooff b ,But if a person executes 
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a doctimont knowing its contents but mi.sn|ipreclafciiig its legal 
effect be cannot deny his execution, For^Jic purpose of dealing 
with the case on this footing a findiag on the following issue is 
lequisite,. 

Prior to the esooution by.defQiulaiit Nio. 2 of tlio doean'i3nc, r/as the covenaist 
falsely read over to him or was tho cfEee'j thereof cLclared to hiiu in other 
iaamior than is contained in the writing, and ii’ so, hi what manner? 

There will bo a remand for tho detcnniuatioii of thoso issues 
and the return must be in two months* No farther evidence 
unless the Judge deems it neeessarJ^ 

Issues sent baelc^ 


APPELLATE CIVIL,, 




' Before S r L, E* Jenhins, jCC /,^.5 Chief Jttdiee^ and Bir* Justice BaHih 

, LANCnOO SHAUJI (oeigxnal Defendant), Appellant, «;'"ABDII‘LA- 

% BHAf MirflAlUlAl (osieiNAL Plaintifk), Eesfondent,*^' /, ;/ 

Owner Jdp of soil — EneroarJ^ment hj/ prof^Vision of beams’^ 
Mandatory iff afH'thon, 

Pbintilih Ijeams overhung dcfenlant/s soil and defendant erected a Ivailding’ 
which overhung thos i beam-j. A qii,*.s ion having ari,ien as to whether the 
beams gave the* plaint itF a right to the coltiran of air above tlieai, 

Beld, that the defendant bn‘ng the owner of iho isoil wa^ entitled primd fame 
to all above it and the dinimution in hi.s rights s>y reason of the {xmms dll not 
extend beyond the protrusion of the beams themselves. 

Second APPEAL from the decision of Chandulnl First Class 
Subordinate Judge of Alimedabad, with Appellate Powers, 
%wying* the decree of K V« Sarnant, Subordinate Judge of 
Dobad, 

The plaintiff’ sued for the removal of a superstructure iiewiy 
raised by the defendant on the open ground adjoining the back 
- wall of the plaintiffs house alleging that the, said superstructure 
.prevented the access ot light and air coming* to his house from . 
oyer the ground, or in the alternative that such part of the 

A. ' , Appeal N’o.SdS dim 
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superstraetiire be rgmovecl as bad been raised by tlie defendant 
over and above tbo cadhavaiu (projecting beams) inserted by 
tlio plaintiff in his ovrii wall ondcriieatli his (plaintiil^s) roof, 

Tlic defeinlant deiiit^d that tliere was any open land as alleged 
close to the wail of the plaintilFs house and contended that the 
said land belonged to iiinij that he bad aright to use it as he 
chose and that on the iffaiutiffs request he permitted the plaintiff 
to open ajali (lattice) in the back wall of his house. 

The Subordinate Judge found that the plaintiff had proved ■ 
that ho ha<i acquired an easement to light and air through a bal^a 
(hole) in the back wall on the .ground floor of his house and 
similarly through one on the second floor.i that the plaintiff had no 
right to the removal of the new structure raised bj?’ tho' defend-^^); 
; ant and that the plaintiff was ' entitled to receive mrn the''^^ 

: defendant rupees fifteen as damages.' He, therefore, passed' a i 
decree accordingly. 

Ou appeal the plaintiff the Judge raised in all six issues^ 
out of which the first four were as follows s~ 

(1) Is the plaintiff entitled to the right of easements regarding the light and 

air as claimed by him in his plainfc ? . 

(2) If so, can he have the dofenclantb superstructure demolished as sought for 

(3) Ji; not, can the plaintiff’ be awarded damages, and If so, v/hat r 

(4; Are the dadhauUis attached to the plaintiffs house old V Is tho plaintiff 
entitled to beep them on ? and can the plaintiff have a part of the defendant's 
■-.- superstiiicltii'e removed on ■ 

As there was no issue raised by .the Subordinate Judge about ■ 
the cladlimmMs and as the evidence recorded by him was not 
sufficient to enable the Appellate Court to come to a finding 
on issues (3) and (4), the ease was remanded for recording 
additional evidence and for findings on' the said issues. , , 

>'T On the remand the Subordinate Judge. took fresh evidence '■ 
and found that (3) the plaintiff should be awarded rupees' 
twenty “five as damages and that (4) ^the iadlmvatu^ were about 
forly ju'>ars old and the plaintiff was' entitled to' keep 'them free 
' from m\y interference and that, he, was entitled to the removal of 
■’ so much of the defendant's superstructure as affected the user of' 
the iadkamiu by the,,]p]lain|iflv: ^ / , , ' , ^ ^ ; , 
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Jtidge foiiiid that (1) the plaintih' acquired the right 
to receiTe light, and air through the two taperkires in tjuestioi], 
one opening on the ground floor of his house and the other on 
the second floor of it by way of easement; that (2) the plaintiff 
could not have the defendant's super, striictiiro removed on the 
ground of its interfering with the said right of easement ; that 
(3j the plaintiff was entitled to rupees twenty- five only as 
damages for the defendant'^s interference with that right and 
that (4) the dadhavath were forty years old and the plaintiff 
was entitled to have them left intact and to have such part of 
defeBdant^s superstructure removed as stood over and above 
those dadhamtu and affected or iiiter£f3red with the use of them 
by the plaintiff. The Judge, therefore, passed a decree in the 
following terms * — ' 


'll&KCHOT) 

SXIAHJI 


.Abvvlabhai 

MrrHABHAI. 


, I, ilioreforc, vary the clecv<j0 of the Uoiut below and direct that ih© plaiiitiil: 
do recover Bs* 25 as damages frem the defendant for the diminution of light 
;"and' air .caused by him,, and that tlie defendant do yemo've that part ofiiis super- 
struct lire which lie has .raised over the plaintiif s dad/uw&/^u and ivliich affects 
or interferes with the plaintiffs use of them ; and that in default tlic plaintiff 
will be e,iit!tled to have them removed and do remove them according to law^ 
through the .Court at^ the defendant’s espouse i.n tliG ese.c'utioii proceeding, ■ 
The rest of the plaintiff’s claim is rejected hereby^ 


The defendant preferred a second appeal 


M 0. Co^ajiy for the appellant (defendant) s— The Judge was 
wrong in granting the mandatory injunction for the removal of 
our new structure overhanging the plain tffTs beams which pro- 
jected over our land. The land admittedly belongs to us and 
coiisequeiitly we arc the owners of all thing,s above it up to the 
»skies, €uj'us est sohim ejus e&i tmpic iitl etelmB, 

The plaintiff has, by the projection of his beams on our land, 
at the most acquired a right of easement, but we cannot thereby 
lose our right to build on our land so long as we do not disturb 
the plaintiff^s right. Even supposing that the projection of the 
plaintiffs beams on ,our land for several years gave him a right 
to" disturb our possession of The land, still we contend that he 
'can’ get a right to the extent. of the projection not to the whole 
column of air above It. - 





_ LaUMaiJ. for the wspoiideHt (plaiutifl) .-—The pro- 
jectiun IS not in the;'uature of au easement. It is tantaiiiomit 
to occupation of tlie defendant's immoveable property : MohmzM 

m!‘X '■ wTf Judgments for 1 m, 

Moutih' n “ “ ™ defendant’s immovesHe 

1 ogem, teen we contend >re have aeqnired a right to lho^ 

?A Pi’ojcction Uiiderneatli and above, emm esf 

V. WallersS^) The nian- 

01 injunction ivas, therefore, properly granted. 

//. 0. toyaji. in reply :— He referred to CorheU v, Hill.& 

0. J. ;_The plaintiffs beams overhang the defend-- ' 

.ua^d-or, iajnaction directing th/L;.-,! onltilir^ “ 

^ Ihe sole question is whether the beams have oJven the vhinK 
irf a right to the column of air above them. h ^ * 

/«?to “ ““'“I i”*u< 

4.;ts..^' ‘:ftc'i::; trnorc::!" r 

The injunction must, therefore b-u i t xi , 

must be varied to that extent ’ 

The appellant will get the costs of this appeal. 


(1878) 3 Bo,m, l74,« ' 

- (^ 8T2) L* Iv. 8 C, P» 162 at p. X63.: 
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APPELLATE CIVIL, 

, a 

Before Mr, Jtidice CliatifkiVarlar ard Mr, JitsUce Adon, 

VIBBIIADIUPA T.m ADEASHAPA JAVTJ (oRiGHs'^i ThAmnim, 

AprELt^KT, V, BHIMAJI BALAJi SAEAFF (oeigistal De^ekbaist 1), 

' Eesponbebt/^ , ' 

Indian 8tawp Ad (Ad I of 1879), section 11 -"-Act II of 1899, section 12 (-5) 

— A dhes’he stam p — Oa nr ell o tio n. 

The mere drawing of two parallel Una'S witliout more over a recei])t siaur|3 
affixed to nil instrument dots not have the effect r.f cancelling it that it 
cannot bo used again ” within the meaning of the Stamp Act. 

' ■ Second appeal from the ■ ilecisioii of Gangadliar V. Limaye, 
Joint First 'Class Subordinate Judge, with Appellate Powers, 

„ reversing the decree passed by V« D, Jogiekar, Subo-rdinate Judge 

Saimdatti, 

The plaintiff sued to recover Es. 567-15-3, being the loan on a 
hni'idi dated the 17di October, 1897« The suit was filed on the 
: ' 17th October, 1900, The defendant denied ail knowledge of the-; 
and denied the claim* 

The receipt stamp . on the Iiundi was caiicellod by some parallel 
.lines drawn aemss it. The Subordinate Judge held that the 
' ■ stamp was not sufficiently cancelled and ' that the Imndi was there-*. 
fore inadmissible in evidence.. On the 25th February, ■ 1901, lie 
held that the plaintiff ■ could ignore the fumdi and sue onThe. - 
original loan. 

The Subordinate J udge held that the loan by plaintiff was 
proved and passed a decree for Es. 466-8*0, 

On appeal the lower Appellate Court held that as the plaintiff 
was allowed to convert the original claim on a hu-mli into one for 
the recovery of a loan, on the 25th February, 1901, the plaint 
ought to be taken as presenteci on that day; and so taken the - 

■plaintifFs claim w^as barred by limitation. 

appealed to the High Court. ' : 


I 


;.'S. ,7?« Bihhale,, for the appellant (plaintiff"). 

^ Ih Kelkar^ for the respondent ( iefcudaiit). 

2^0. 60S of 1001, 
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'Chanoavarkar, The suit was brought by the appellant to 
'recover a debt for wbi|h a htindi was drawn by defendant No. 1 
on the 17th Deceiiiherf 1897. In Ids plaint the appellant stake! 
the can've of action to have arisen in consei|Uenee of the dishonour 
of the by one Gopal Ntiik on whom it was drawn. The 
kM^nk bore a S'anip of one anna with two lines drawn over it. 
The Siibardiriato Judge held that as these two lines drawn across 
the stamp were not ^kancellation^^ wdthin the meaning of the 
Stamp Aet^ the hi^niU was mot duly stamped and no suit could lie, , 
on it. But he allowed the appellant to proceed with the suit on ■ 
dHhe original loan/’ aiid^ .having found the loan proved, passed: 
■a' decree in his favour. In appeal, however^ the First Class 
• Subordinate Jiidgej, with Appellate Powers, found that the claini''' 
Avas not ill time and rejected it. In -this second appeal Mr. Bakhle, " 

. '"pleader for the iippelhint, has coo tended, .first, that the stamp borne 
. by .the hnndi is cancelled as required by law. Thecase is govern-"- 
. -ed by the Stanip Act of 1879, section 11. of which did not. pre*;- 
scribe any particular form of cancellation, but merely provided 
that it should be so caneelled that the stamp ^‘cannot be used 
agaiir” The Stamp Act of 1819 ( clause 8 of section 12 ) points 
-out as a guide how the cancellation may be effected. Substaii*- 
tially^ there is no diHcrence between the old and the new law. 
Now, the simple question is whether the mere drawing of certain 
lines without more over tlie stamp has the effect of cancelling it 
so that it '‘canoot be used agaiiid^ The answer to that question 
muse, in our opinion, be in the negative The law being that a 
■used stamp' cannot be used again the object of the Legislature in ■■■ ■ 
making cancellation obligatory is that the used stamp should 
bear on it some effective mark to show that it has been used. 
Ihvo parallel lines drawn over a stamp are not sufficient to carry 
out that object, because mere lines would not be effective lor the , 
purpose in view. This view is. in accordance with the observa- ■ 
lions of this Court in Anmdrao v. though the actual 

decision there turned upon 'another point. In 5.. A, liuUi v. 
Garamalli Fazd the stamp on one of the documents sued on 
was cancelled by a small portion of the'' first letter of the defend- 
ant's signature consisting of a slightly curved line and Sargent^ 
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Cl fij aad Baylej^, J., held that whatever bi ay liavelDeeji iiiteiKl- 
eel by the small ink line upon the right sid*' of the stamp in one 
of these documents^ it did not effect such &. cancellation of the 
stamp as is prescribed by section 11 of the Stamp Act ” We fail 
to see any difference between small ink line^' and 
liiiesd’ The latter is as ineffective as a mark of emicellatioii as 
the other, 

TJien the next question isj can tlm appellant bo allowed to sue 
on the original loan^ In our opinion the Subordinate Judge 
was 3dght in allowing the suit to proceed as one brought to reco%mr 
the original loan. The plaint states that the amount was lent 
and the defendant gave a hmdi which, however, was dishonour- 
eel by the person on whom it was drawn, because he had no 
assets in Ms hands belonging to the defendant. It goes on to state 

■ that the cause of action arose not on the date the Atmdi was dis- 
"iiononred,, bxxt on the 17th October, 1897^-- ie.^ the date of the 

oaii* Had the plaintiff intended to sue on the kmuU alone, liis 
‘ cause of action xxmiikl have carisoii on the fomiei’ date and he 

■ ..wvjiild have so stated it. But the date ■ actually assigned -'for 'the 

- cause, of action is sufficient to shoxx^ that the plaintiff substan-’’- -: 
tially intended to sue and did sue on the loan independently of 
the Itufidi as xvell as upon the kmiM itself. That being our view 
of the plaint, xve must hold that the lower Appellate Court was 
wwng in treating tho suit as not haxdng been brought originally 
on the loan as well as the liundi. The lower Appellate Court 
having found the loan proved, xve must reverse its decree and 
axvard to the plaintiff Rs, 567-9.S from defendant No. 1 xvith 
costs throughout on the said defendant. 

Decree remmd, 
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Sir L. a. Jenhm, K.G.LE., Chief Jmtke, aU Mr. Justice Baity, 

APPAJI BW BATNAPPA SHEJTDYA (oeigijtal Blainth'f), Appbli ant 
j. The SECBETAEYob STATE.foe INDIA m COWCIL ano anotheI 
(oBiaiNAL Dependants), P.ESPojfDEOTS.» “ 

B,mhay Eeseaue Jurisdiction Act iX'fif U7 6), section 4 (a) f- Service 

f'fj, recovery of possession-Sccrctar,, of Stale 

/o/ hitUa tn Coimoili defendant — Jiiriadictimu 

ThopLunUff a Yondee of certain lands asslgnea as remuneration for viHao.a 
trrf Stl^f 7r “'t “T of the lauds against the Secrl 

Uij of State for India m Council and another defendant who ,ras put in 

posbe&sion of the lands by Government officers, ^ 

the Bo^nbay Eeveniie Jnrisdiclion Act 
CXoU8,6), a CmlCourt had no jurisdiction to entertain the suit arainst 

LLtS ““ " “ “0 

The plaintiff having contended that his claim was for the possession of lands 
and not for the revenue arising therefrom whieh alone was granted, 

Held, that the plaintiff’s vendor was put into the ocriimfmn .-p i i i* 
from assessment as the reward of his service anl fL f ^ 

not and could not consist in an 

lands without reference to his occupation. ' ^Gspecfe of the 

Appeal against the decision of J. C. Gloster, District Judo-e of 
Belgaum, m Original Suit No. 117 of 1903. ^ 

♦AppealNa. 117of I9QS. 

t Section 4 (a) of the 

4. Subject to the exceptions hereinafter appcariiio-, no Civil C n ,4 ! ii 

jurisdiotiou as to any of the following matters^— “ ''Wt shall osorcise 

.£5“~h‘SCl™Ltd“”* «'*“"» >• “• 

suits to set aside or avoid any order wnrlpt. a , 

relating to the same subject for the time being in force 1 

any officer duly authorized in that behalf or^ ^ ^ government or 
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The plaintiff ■ sued the Secretary of State for India in Council 
as defendant 1 and another person nfimed Cliandkhari valad 
Dada Sanadi as defendant 2_, to recover possession of Survey 
Nos* 43 and 77 in the village of Karajgi in the Chikodi Talnka 
of the Belgaum District, alleging that he was the vendee of one 
Shivapa Joti to whom the lands belonged | that ho was disposses- 
sed by the Collector of Belgaum in August, 1901, and that the 
lands were given in the possession of defendant 2 from whom 
the Sanadi service formerly rendered by the plaintiff was thence- 
forth accepted by Government* 

Defendant 1 pleaded, inter alia, that the Court had no jurisdie- 
tion to entertain the suit and that Shivapa had no right to 
transfer the lands inasmuch as they were service lands assigned 
for the remuneration of the Police Sanadi and therefore inalien- 
able without the sanction of Government. 

Defendant 2 relied on his title as derived from Government, 

Shivapa^s title to the lands was an extract (Exhibit 29) relating 
to the In^m Register which contained twenty-two columns. The 
entry in the 2nd column, which gave the class and the period for 
which the indm was to continue, was as follows ; — 

Police Non-vatand^r. As long as the service is required by Government* 

In the 4th column the name of the owner was given, namely^ 
Sadu bin Balappa Raghoji. The 20th column showed that the 
assessment on the lands was twenty-one rupees and the last 
column, that is, the column of remarks about the transfer or 
exchange contained the following : — 

An enquiry was made about the said person having become old and unfit to 
render service and a report. No. SO, dated ISth May, 1898, was made to Ilakha 
Hozur (Collector) ; below that the District Magistrate of Belgaum passed an 
order, No. 169, dated 6th June, 1898, which having been received and also 
an order of the Jamdbandi (Revenue) Register, No. 151, having been received to 
enter the name of Shivapa bin Joti, the name of Shivapa Joti is entered. Pasil 
year 1308 (1898-99). 

The Judge dismissed the suit for want of jurisdiction to 
entertain it under section 4 (a) of the Bombay Revenue Jurisdiction 
Act (X of 1876) inasmuch as the lands in suit appertained to the 
'oiHcjG, of Police. Sanadi* ^ 

The plaintiff having appealed, 
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. 8. M. BuMle appeared for the appellant (plamfciff) : — The Judge 
was wrong in liol diiig'’' that Cml^Oourt,-: had -nO' jurisdiction to Adfaji 
entertain a suit like' IhO' present under section 4 of the Bombay 
Eeveiiuo Jurisdiction Act. It was for the defendant to show 
that the claim fell under that section. The Secretary of State 
ought to have shown that the claim related to property ap- 
pertaining to the office of a village servant. It was therefore 
necessary to find what ’‘vvas the nature of the property that was 
assigned for remuneration. Government must show that it wms 
the land that was so assigned and not merely the revenue or the 
assessiiieiit thereon. Ordinarily when there . is a grant' by ' .. 

.Government, it is the grant of the royal share and not ■ of 'the- 
' blanch What we claim in this suit is the lands and not exemption" ■ 

■from the payment of assessment. We contend, that what was.' 
assigned by Government as remuneration for service was the 
assessment on the lands and not the lands. We admit that a 
suit for the recovery of . assessment assigned for service cannot 
lie. But a suit for the possession of lands stands on a different 
footing. This distinction^ it seems, was not present to the mind 
of the Judge. 

Farther, the order dismissing the suit was clearly wrong. If 
our suit could not lie against the Secretary of State, the Judge 
should have returned the plaint for presentation to the proper 
Court to proceed against defendant 2, 

Mao Baliddtir V. /, KirUIcar (Government Pleader) appea-red for 
respondent 1 (defendant 1):— We- contend that all the shet « 

gamdi lands are grants of lands and not merely of revenue thereon. ' ’ ' ' il 

But whatever may be^ the general nature of such grants, the grant ' 
in suit is a .grant of land,, see Exhibit .29. The colniiin of remarks , ' . i 

in that Exhibit shows that the plaintiff-’s predecessor«in*titIc was , 
put in possession of land after the removal of the pro vioiis ‘ ' 
grantee on account of his old age. The grant was, therefore, 7' ^ ' 

clearly a grant of land. ' ’ - 

\ K* 3, Kelkar appeared for respondent 2 (defendant 2) It 
was not necessary for the Judge to 'return the plaint for presen- 
tation' to proper Court, ’ If Governmeni is competent to take 
the land from one. servant and give it to' another, no suit can lie , ,, ; ^ 

agalart us., . ; -,r. 
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in roplj: ■ ExliiLit 2D, no 'doubt, sliows that the land 
'sv as granted to the plaiatifl^s predece-ssor 1 11 ring the life-time of 
the previous servant, but that previous servant was tlie grand- 
father of the new nominee. Toe Govormnerit, therefore, did not 
remove one servant and give the land to a stranger,, It was 
given to the pers >n iiext entitled' to the propartw as hein. ■ 

With respect to the coritenrdon of deL n hint 2 we submit that 
%Ye arc entitled to pi'occed with our claim against him, It would 
be to > early at tliis .stage to say what would be the result of the 
suit against him. 

JekkiNS, C. J, : - The plaintiff sues to recover possession of 
Survi^y Nos. 4?) ami 77 in the village of Karajgi in the Chikodi* 
Taiuka of the B. Igauni District, and has made as defendants to 
his suit the Secretary of State for India in Council and one 
Chandkhau who has been put into possession by the Government 

Oi State for Tiidia has taken tte objection tdiafc,: ■„ 

' : the suit will not He against him, because of section 4 (''J') 

..B >01 bay Ee venue Jurisdiction Act, X of 1S76, which provide®: 
that subject to exceptions with which we arc not now concerned 
no Civil Court shall exercise jurisdiction as to claims against 
Government relating to any property appertaining to the office 
of any hereditary officer appointed or recognized under Bombay 
Act III of 1874 or any other hiw for the time being in force, or 

of any other village officer or servant..., 

It is conceded by the plaintiff that he comes within the 
description of village officer or ^servant^ but he maintains that, 
the claim against Government in this suit does not relate to 
property appertaining to his ofiieej and he seeks to make this out 
by arguing that his claim is for fcim. possession of land, while tlie 
■property that appertains to his office is not' the land but tho''-':'''' 
revenue arising from the laud. 

The District Judge has not discussed the case in view of this 
distiiictiun, and it is probable that this k due to. the fact that ' 
the point was not ma le before him as it has been before us hy. 
WivBakjde, wIjo has argued the case with great c^ire ami ability. 
Atone time we ^ were mush disposed to accept the view put 
forward by Mr* BakUe recogakiag that these sanad- grafts, 
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for the most part g|ants of* the royal' 'share of revenue and not 
of the kiiiL ' ' , 

But the matter Imsl3een placed before ns very clear! jr by the 
Government Pleader with the result that we think the just 
inference to be drawn from Exhibit 29, which was properly 
adoiitfce<I a-i evidence in this case, is that Shivappa from whom 
the present plaintiff claims as vendee was put into the occupation 
of tlie land free from assessmuit as the rewanl for his service, 
and tiuifc his reniuneration did not and could not consist in an 
exemption from assessment in respect of the land without refer- 
ence to his occupation. Therefore wc think that so far as the 
Government is concerned the suit cannot be entei’tained by 
re'ason of the provision in section 4 (a) of the Bombay Eeveniieh 
JiirisdictroE Act, 1876. 

This brings, US to the second objection urged by Mr. Baklile 
that in case we arrive at this conclusion the. District Judge, was-, 
in error in dismissing the suit. 

We think that this objection is well founded, and that what- 
ever may be the fate of the suit w^hen it comes before the 
proper Court on proper materials, it is the plainfciff^s right now 
that the suit is dismissed as against the Goveniinent, to have 
the plaint returned to him for presentation in the proper Court, 
atid the decree of the District Judge must bo varied in that 
respect. 

The Secretary of 'State for India in Council will be entitled 
to his costs here and in the Court below, but the costs of fche^ 
second defendant here and in the Court below must abide the 
result.:oi: the ..suit'* 
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■ APPELLATE OIVJL. 


" '/ , Before Sir X. SI Jenhins^ KC.LB.i €Jil(f Ju&tice; and Mr. Jusike Baitv. 

:iao4.-# HA'RSINGBiS TCrLSIEA.M(oitiaijrAt Plaihtiee), Appellant, v* RAIII* 
• MareU ' W . MANBAI, widow op GHASIMIYA, and others (obioinal Dependants)^ 
‘^77’”'’ Bespondents/"- , . 

Indian Evidence Act (I of l&J 2)^ section IlJ~Sstojpj)el, reqiiirements of-^ 
Acquiescence — Question of legal inference — Blea oflestoq>pel appearing for 
1 the first time in issues in appeal. 

Acqiiieseeiico is not a question ol‘ fact, but of legal inference from facts found. 
This principle applies also to estoppel* 

To create an estoppel it is not sufficient to say that it may well be doubted 
whether the plaintiff would have acted in the way ha did hut for the w’ay in 
. T- which tho defendants had acted* It must be found that the plaintiif would 
not have acted as ha dkh It must he found that the defendants by their 
** declarations act or omission intentionally caused or permitted another person 
iphelieve a thing to be true and to act upon such belief.” 

‘ A plea of estoppel should not be given effect to in appeal when it was noh"" 
' suggested in tho. written- statement, nor made one of the issues in the first 
' ' ' Court, nor one of the grounds of appeal, and only appears for the first time, in ■, 

:i#f ' issues luised by the lower Appellate Court. In such a case the, HiglivC 
Court can interfere in second appeal. 


Iii77 
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Second APPEAL from the decision of , J. J. Heaton^ District 
Judge of Ndsik, confirming the decree .of .G. li. Gokhale, Sub- 
ordinate J udge of Pimpalgaoia* 

Suit to recover a mortgage-debt by sale of the mortgaged 
property* 

In .the year 1739^ the then E,mporor of Delhi conferred the . 
hereditary office of K&zi of the Chandavad Pa.rgana.ancl one: 
eMMf of land in inam for the es:peBses of that office on Maliamad 
:.:Kamrudiii v’alad Mahamacl Husein^ the /'ancestor of Ghasimiya . 
v-v, valad Kamamodin, deceased^ the husband of defendant and" 
Javavodin alias Javer Saheb x^alad Jamamodin, defendant 6, 
who was the officiating KazL In 1885^ defendant 6 entered 
into an agreement with two other members of the Kazi family, 
namely, the ah'dve'mentidhid'"Bh"Cs™ Dadainiya/ 

by which it was provided that leases for the land should be 
taken in the names of all three persons and that Ghasimiya 
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•sIioiiH .receive a K|rf}ietyy and Dadamij^a and Javavodin should 
each receive a fourth of the rents* Thereafter the three sharers 
dealt with the shares Very much as if they were their private 
property, but without any intention to divide the vatan property 
irrevocably* On the IStli July^ 1892, Ghasimiya mortgaged hii^ 
Joint half shas‘o in the land to the plaintiC The mortgage 
purported to be with possession, but it was not so in fact* In 
the year 1899 the plaintiff brought a suit on his mortgage to 
recover Rs. 1^935, alleging that defendants 2 and 3 were joined 
because they were the heirs of the deceased mortgagor, aiich 
. defendants 4 and 5 were joined because they had purchased a 
part of the mortgaged property* The plaintiff prayed for a 
' decree enabling him to recover the amount in suit and costs by 
sale of the mortgaged property and the other property of the 
deceased mortgagor* 

Defendants 2 and 3 denied the mortgage in suit and con» ■ 
tended that the property , comprised in , the mortgage was the 
hereditary Kdzi vatan of their family and therefore inalienable 
and, presuming that Ghasimiya had a right to mortgage iti the 
mortgage became null and void after his death. ■ 

Defendant C pleaded similar defences and added that lie was , 
the officiating Kdzi. 

. , The remaining defendants, namely, defendants 1, 4 and 6, were 

absent* 

The Biibordinate Judge found that the deceased Ghasimiya 
executed the mortgage bond in suit and received consideration 
under it ; that the mortgaged property formed part of the K^zi 
vatan of the Kazi of Chanda vad and as such was inalienable j , 
that the deceased Ghasimiya had no authority to alienate the 
said property beyond his lifetime j that he was never in posses-, - 
'' 'sion' of the property, and that the .plaintiff -was not entitled - to’ 

^ recover, the mortgage-debt by ^ sale; of the property in suit* He 
therefore passed a decree in the following '.terms 

\ I, therefore,, reject the pkintiffis claim so' 'fep- as lie' prays for woovqtj of the 
debt siiocli for out of the laud in suit,"' and ■ order him' to recover the 'amount 
claimed and his costs out of the estate, of the deceased defendant hTo. 1 
■ .CHiaslmiya, except the Oliandavad K.s^zi' vatan, property. The pkiutif should 
pay the posts of 'defeiidaui3^;^os*'% B' and ^ 
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1904, Oa appeal by plaintiff the J udge raised |ov(r issues, namely j— 

NiitBtjaDAS jg jijg property in suit alienable or iualienabl* ? 

RjUiWAiS’BAl. liad Gbasimha power to alieimte ic bey end his lifetime ? 

3. Is defendant No» 6 estopped from conteaiiag ihdt Ghasimiya had net 

siich power ? 

4. Is the watan a wah£ ? 


The findings were :—l. Inalienable. 2, He had the power to 
alienate it duidng the life of, or tenure of office as Kdzi by, 
defendant 6. 3, In the affirmative. 4, In the negative. The 
Judge confirmed the decree. The following ai*e extracts from his 
judgment 

Is the movt^iigo good against the ICazi if all consider .iti ins of public policy 
be eKclndcJ ? I Uiiok it is. Jt is true the Kdzi agreed that Ghaj.mbM should 
take ha’ f the rents of the vatau lands intending that the agre'/ment skmld 
, hold good daring Ghis miyas lifetime on y and tiiat there should be no per- 
maueufc alien a' ion of a share iri the rents. This Was lieU by the Subordiimte 
Judge, a-nl though the proposition \va>» to some estt-nt Ci,mested in appeal I 
its coxTectnass. B:it the Kdzi had a so mortgaged his. 
share to the plaintiff at a date prior to Ghasimiya s mortgige (Exhibit 6i). 

He had also become the tenant iiuda’ the plaintiff of Kiai sendee lands 
mortgaged tp the plaintiff by the members of the Kazl family (Exhibit 71). 
So that not merely by his dexlings gjnera’1,7, bat by his dealings with the 
plaintiff himself, the Kiizi gave him ample reason to believe that the lands 
couki properly bo mortgaged and were a good security. Seeing that prior to 
GhaHiuiiya'.s inortg^ige to the plaintiff tlio Kfizi hid himself moitgaged bis 
shB'fi in certain of the vatan landB lo t^'e plaintiff (Exhibit 6!), :t mu.'t be 
assiimid that the litter hai receiv^-d that assurance of title which in some 
ccuutvies is oblahied by sc-utinyof tlu titled ieds. And this assux'uuce of 
title uai duo b) the acts of the Kuzi himself ; had he not acted as ha did dmaij 
do?d/^d■ whether til* plaintiff would hive advanced money on Ohasi- 
miyas mortgage. That being so, it se<*ms to me that the Kdzi may not n<»w 
cortend thai Ghasimija had not authority to mortg the laud', ft f dioW '5 
tliat as between him and the plaintiff only, the clainx is good ; that is, If all 
qiiesi'ous » f public policy beset j.sido. 

It is true there is nothing to show, and it is not to be presumed frnn the 
facts disrl sed, thus Ghasimiya ever was given, or that it was int nied to give 
him, anythi^^g beyond a life interest in the lands. It is true also that by tfieir 
tenure the lands are inalienable and that by due inquiry the plaintiff could 
nave discovered the nature of the te-nu'e, for in raortgme deeds the lands 
are described as Kazi vatan Jai ds. Hever hele^s by ihc Kazis own comiuct 
in m« rtgaging porne of, the service kiids to {he plaintiff f ho latter wu’i absolved 
asaga^»st,.the;,K:4zi^frO;m; making Tl^^ inquiry Into title, which otherwise- 
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woialcl be properl j reqiiired^ of liim ; aiid_tMS;Co»$idemtion applies to the lands 
inortgagecl by Gbasimlya, tJliongb tlie K4zi did not consent to or acquiesce in 
timt particular mortgage. fBotli tlie law of estoppel and equitable considera- 
tions apply I'iere. The Kazi who has, when it suited him, dealt with service 
lands as if they w-ere alienable private property^ cannot be heard purely on his 
own behalf, in favour of the proposition that the lands are inalienable service 
lands. I cannot find an authority precisely in point ; but the principles on 
which the anthoiities have proceeded apxdy to this case*with the effect I have 
- 'Stated, 

Tlio conclusions I have arrived at are these : — That the lands being service 
lands to which each Ivdzi succeeds in virtue of hia office ordinarily cannot law^ 
fully be alienated ])eyoiid the term of office of tliH Kdzi officiating at the time 
of the alienation ; but that in this case the Kazi is estopped from contending 
that the aiienaiion, is invalid. In other words, the plaintiff is entitled to 
recover his debt from the mortgaged lands so long as the present Ivazi holds 
office. What, then, is the appropriate decree ? The Courc should not order 
a sale of the lands, for to do so would be to give ejffect absolutely to an un- 
lawful alienation which is good only as against the Kdzi now officiating. It 
cannot be in accordance with public policy to do this ; no Court would bo 
Justified in bringing about a final alienation^bf such property. To do so would 
be to encourage the misappropriation of service lands ; in other words, to 
encourage fraudulent dealing. This point seems to me to be absolutely clear. 
NevortheleSvS the plaintiff is entitled to some relief and the appropriate relief 
would seem to be to place him in possesslon of the mortgaged lands until the 
debt is paid off out of the profits of the land or until the^’ defendant bTo. 6 
shall die or cease to officiate as Kazi, whiehever of these events first happens. 


It seems to me that the xfiaintiff is entitled to some relief, though he is not 
entitled to have the lands sold. The appropriate relief would be to place him 
in possession; but this has not been previously suggested and I am not 
prepared to act on the suggestion until the parties have been heard regarding it. 

I must, therefore, set down the case for further bearing on the ba.sis of the. 
conclusions stated in this Judgment. * « 

29tli May 190B. (Signed) J.. J. HEATOIT, 

District Judge* * 

This question of possession has led to the consideration of a number of 
points, the result of which is that I do not think that,- 1 can prox>er!y award 
possession in this suit to the plaintiff. In the first place he did not obtain 
possession at the time of the mortgage, though it purports to be for possession 
and recites that the mortgagee has taken possession. Tf he chose to neglect his 
own interests to this extent he is not now entitled to any particular considora- 
twn at the hands of a Court. In the next place it' is- urged on behalf of the 
ICizi that if the question of possession had, been raised whilst the suit was in 
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aii<1 o’lier f^viclenea miglifc Iia^e been a^Vltired wbich liave liad a mnteria! 

bcirirg^ on th(3 lOfitfce!*. This is fcnie* Various qnestioits do aviso; for example, 
wiiethor GLasimiya’s interest in th^* property ni.»rtg.‘rged to any extent survived 
his death aiicl beoamo vested in his wido\v ; .vhether the ooiiduct o£ the ICdzi 
can properly he held to have had any real intliience in indncing in the mind 
r« ilia mortgagee a belief that he would have a hold, over the property after 
Gir^KsiniiyaA death, or whether this belief was independent of anything -which 
the ICitzi did. Such questions would involve a reconsideration of the evidence 
and possibly its amplification ; and though this would not cliange the essential 
nature of the suit, ivhich is in substance a suit to recover tho mortgage-debt, 
it would import into tho suit considorations of an ontirely new kind, and would 
necessiialo a fresh consideration of the evidence from an entirely new point of 
Tieiv. Boaring in iniiul these considerations and tho fact that possession was 
not asked for by the plaint!:^, I must eonfinii tho decree of the lower Court, 
At the same time it must bo understood that 1 have not decided a.i a peint in 
issue tisat possession could not be legally aivard^d, The decree of the lo-R-'ei" 
Court is cmifiraicd* .. ^ 

ICasik,, 22nd June 1903. 


T!ie plaintiff preferred a second appeal and defendants 2^and 8:' 
filed eioss-^objecfcions. 

.W/ {x4dvoeate General) with .D, J, lUmreyiof the appeilanfc • 
(plf’iiiitih) The Judge found as a fact that defendant 6 was 
estopped from pleading the inalienable nature of the lands in 
suit. That finding, being a finding of fact^, is binding in second 
appeal. On the said finding the Judge should have allowed our 
■ daini against the lands in suit, ■ 

[Jenktn.s^ 0. J.j referred to Zala Beni Bam v. Knndan LalL 
Branson (with IL R. })esai)yfot thb respondents (defendants) j-— . 
Estoppel is not a cjuestion of fact, It is a question of legal 
inference to be drawn from the facts as found. Wo, therefore^ 
contend tliat the present case clearly falls within the pirinciple 
laid down in- Lai a Beni Bam v. Kundao, LaMS^^ It is an 
admitted fact that the mortgage in suit was not brought about ^ 
any act or declaration on the part of the defendants. What 
the Judge found was that the plaintiff would not have acted in 
the manner he <'lid, but for the way the defendants had acted. 
This circumstance is not sufficient to create an estoppel, 
in, reply.,, . 
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■ JBNKms, C. J. Jhe plamtilf has brought tM^ suit to 3’ecVizo 
the amount due to him on a mortgage by sale of the pi'Ciperiy 
comprised in it and by'reeoreriog personal judgment against the 
mortgagor* 

The Subordinate Judge rejected the claim so far as the 
plaintiff pi’ayed for recovery of the clebt«ou^; ofrthe land in siiit^ 
but ordered the plaiiitifi to recover the amount claimed and his 
costs out of the estate of the deceased Giiasirniya. 

' ■ 'The gTOiind of his decision was that tire . properly . in suit ''^ 
foriiis part of K4zi vataii and that Gliasiraiya, the ' mortgagor,^ 
had no authority to alienate the property beyond his life* 

■, ■-■Glmsimiya was dead when the suit was brought® 

■ '■•-■''¥ 10111 ' that decree an ■ appeal was preferred to the District 

. Judge^ who cielivered his first judgment on the 29th May^ 1903,. 

■ and he therein agreed- that the propertj” was inalienable, and' ' 
that Ghasimiya had power only to alienate it during the life of, 
or tenure of office as Kfoi by, defendant No* 6. llo'wever, he 
held that defendant No. 6, wlio is the real defendant in the suit, 
is estopped from contending that Ghasimijnr had no power of 
alienation beyond his lifetime® 

Still for all that, in a further judgment delivered by the 
District Judge on the 22nd June, 1903, he confirmed the decree' 
of the lower Court. 

The Advocate General, representing the appellant before iis,\ 
has contended that this decree of the District Judge is manifestly 
wrong, and if we were able to hold there was an estoppel, 
we think the Advocate GeneraFs argument ivould have been 
: .irresistible* 

But in support of the decree it has been contended by 
^.:Mr.:t;SraBsoii .for. ,the.;,defendan.ts, : who.' have 'filed cross«*oljeetious^"^i=^' 
'that the finding of estoppel cannot, be, supported. ' ' ' , ^ 

The Advocate General has suggested -that it is not open to 
iiB to go into this question in second 'appeal. - 
, Put I think that argument cannot prevail,' because it has - 
been heid in Xala Beni Bom y. ',K tm rimy Lai that acqui- 

escence is' not a questiox^ of ^ fact, but of = legal inference from 
the facts found, and what is there said 'of acquiescence is equally 
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applicable to estoppel. It is^ we tliinkn dear on the Jilclge^s 
own findings that no case of estoppel has been established. 

The la^y of estoppel is' defined by section 115 of the Evidence 
Act, and all the Judge is able to say is that it may well be 
doubted whether the plaintiff would have acted in the 'way ho 
did but for the way in which the defendants had acted. That 
is not sufficient. It must be found as a fact that the plaintiff 
would not have acted as he did. It must be found that the 
defendant by his ^^declaration, act or omission, intenticnally 
caused or permitted another person to believe a thing to be 
true, and to act upon such belief/^ and the Judge has come to no 
finding which approaches this requirement. 

The Judge himself in a later part of his Judgment says that 
the Kdzi, the sixth defendant, did not consent to, or 
/•■" acquiesce' in,' a .particular mortgage in respect of which he is 
said to be estopped, and when tvo come to the supplemental 
V' : judgment of 22nd June, 1903, it is obvious that the Jiidge^s mind ; 
/ ' Was not convinced of the existence of* those conditions which we/:.-'" 
have described as being imperative for the application of the 
doctrine of estoppel. But ai)art from this we think we could / 
have interfered on second appeal, inasmuch as the plea of 
estoppel was not suggested in the written vStatement; it was 
not made one of the issues in the first Court ; it was not made 
a ground of appeal to the District Judge, and it for the first time 
makes its appearance in the issues raised for decision in the 
lower Appellate Court. 

We think in these circumstances it was wrong for the Judge 
to have entertained the plea at that stage. 

For these reasons we think that the decree must be confirmed 
with costs. 

Decree eonfirmei* : 
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appellate civil. 


B(fore Sir L. E* Je-nUns, KC*LE,> CJdef Jmtiee, and J/a Justice Batif. 

HAHBEAJ LAKHMIBAS {oummxh Pbaxhtifi?), Appellant, v, 
LALJI ANAXDJl (oeiginal Dependant), Eespondent,"^ 

Civil B roceduTC Code (^Act iKlB qf 1882)^ section 43 — Ihavlier suit on an 
adjusted account — Subsequent stiit on cc mortgage — Distinct causes of 
action — Belief not clamed inlthe earlier suit. 

A plumtiff omitted to claim relief in a suit on an lacljnsted account wiiicli lie 
: siibseqiiently claimed in a suit based niion a mOTtgage. ■ ■ 

Heidi that tiie causes of action for ilio two suits being distinct, the omission to 
claim tbo relief in the earlier suit did not operate as a bar to the subsequent suit 
tinder section 43 of tb© Civil Procedure Code (Act XIV of 1882). 

. Appeal from the decision of K. B. P. Cator^ Judge of IJer'- 
.'Britaimic Majesty^s Court for Zanzibar^ in Oivil Case No, 196 of ' 
1899, 

The plaintiff and one Khimji Jairam^ both of whom were 
trading at Zanzibar, had extensive dealings with each other. 
KhimjPs affairs having subsequently become much involved, 
certain persons in German territory obtained against him a decree 
whilst he was in Ciitch in India, and sought to enforce it by the 
sale of some of his shops in Dar-e>s- Salaam at Zanzibar. Under 
these circumstances the defendant, who was KhimjiA Mmim 
(manager) at Zanzibar, applied to the plaintiff for assistance to , 
pay the decretal debt and to rescue the shops. This was done 
upon certain conditions by which the defendant pledged his own 
'..credit for payment .of the debt in- ease Khimji failed to pay.' 'The 
transaction was carried through by means of two documents, one 
of which was a mortgage by Khimji to the defendant and the 
other a sub-mortgage by the defendant to the plaintiff In the* 
\sub-mortgage tlie defendant undertook to collect' and to hold the 
'rents of the shops for the plaintiff ^ , In the year 1399 the plaintilf *' ^ 
brought two suits, namely, (1) Nb, 193 of 1899 and (2) No. 196 
of 1899y against the defendant in Her Britannic^ Majesfcy^s Court 
at Zanzibar. , In Suit No. 193 the' plaintiff sought to recover a 
certain sum from the defendant on the' Basis of an account of the ^ : 
rents and ‘profits of the shops rendered . by the defendant up to; 
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. K^rtak Slid 2nd, Sam vat 1951 (18{T4“95 a«^d.), reserving his 
17" rigkfc to ckim fuither account for the rents and profits subsequent 
to tlm date aforesaid. In Suit No 196 whfcli was brought upon 
I the sub-mortgage the plaintifi prai/ed that the defendant might 
be called upon to account to the plaintiff’ for the rents and profits 
of the shops from Kartak Slid 2nd, Sam vat. 1951, up to the date 
of the institution of the suit and further rent 4ill date of decree. 
The Judge gave to the plaintiff a decree in the first suit, but he 
dismissed the second suit on the following grounds 

' ^ I am afraid there oiii be no doubt that I niisst decide this case ogainst the- 
’ plaintiff upon the technical ground that lie is debarred from bringiug this action 
by section -13 of the ( Jiv’d Procedure Code. 

_ The phniit ff’s claiTn is for an aecoimt and pfijnient of rent? and piroliis of 
shops at Dar- 0 s Salaam \^hic*h nsay have come so hi si hands, but in Suit Xo. 193 
of 1,81)9 in which I have just given judgment tho plaintifi has already sued for 

only distinction, that lie can draw 
and the' .other is thnt the first was for a part of the rents ■ 

' ' winch had beer, included in the parties^ books and, according to tho plaintiff, had 
entered as part of a settled account. It appears to me that, if tnio, this 
^ make no difference because both claims .spring from the same cause of 

namely, a declaration by the defendant that he would hold such rents ' 
on beha'f of tfje plaintiif, but I am not satisfied that tlic first sum had ever 
bocome piart of a settled account. The plaintiff won his first case upon the 
groiiiid that the defendant had made himself a trusteo of these i^ents for the 
plaintiff and according to the same principle the plaintiff would succeed in this 
one, but as ho has severed Iiis chdm I feel bound to dismi.ss tho action but 
Blake no order as to costs. 

The plaintiff- preferred an appeal 

Sedf (Advocate General) with /£ G, Co^afij for the appellant 
(plaintifi). 

Seialmd (with ’Paym. and, ■ Compan^Dylox the respondent 

Jenkuvs^ C. J, is an appeal from the Court of Zanzibar 

by which the plaintiffs Suit No. 196 of 1899 has been dismissed 
on the ground that the plaintiff is Iwred by section 43 of the 
,/d;'b,Civil Procedure Code. The cireumstanees out of which the suit 
Cy arises- are shortly these: One Khirnji Jairain of Ciitch traded at 
‘"C ^Zanaiar^ through his Munim Lalji Anandji^ the present defend 
ani/'.The plaintiff Lakhipidas Ludha also traded there* To 
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enable Laiji Atiaiirl^i (p behalf of Bis principal to obtain a release 
from afetachmeiit of five shops within the German jarisflietion, a 
Slim of Es. 7^000 was lent by Lakhmidas Ludhato Laiji Aiiandjb 
who applied the sum of lis, 5^,869 in discharge of what wms due 
on the attachajent and of legal expenses directed lyy the German 
Court to be paid The balance was returned by Laiji Anandji to 
Lakhiidflas Liidim* Tt became necessary, bowcAmr^ in the opinion 
of Lakhmidas Liidha to obtain security for repaj^rnent of the 
Es. b,869, and accordingly Laiji Aiiandji became personally i’‘espon- 
sible for that amount, aud as part of the same transaction he got 
a mortgage in Ins own favour from Khimji Jairam of the hve 
v.v shops and in turn sub-mortgaged ■ them .to La^khmidas^,. dlie : 
result was that there was debited to Lnlji Anaiidji in Exhibit 
5Q, the sum of $2^758, Thai account was a general oiio iii the :::: 
, name of Laiji Anandji. There being < iue to the plaintiff Lakhmidas 
Lucllia a considerable balance in this general account^, he brought 
to recover it Suit No* 193 of 1899 against Laiji Anandii, and a few 
days later he brought the present Suit No. 190 of 1899 for the 
purpose of enforcing certain rights, which he alleged were vested 
in him bj?' virtue of the sub* mortgage. Exhibit MS, 

In the Suit No. 193 of 1899, the Acting Judge of the Court of ' 
Zanzibar passed a decree in the plaintitf^s favour. But in t)m 
present suit lie declined to pass a decree on the ground that 
section 43 of the Civil Procedure Code stood in his way. 

The reasoning of the learned Judge is shortly this. That 
inasmuch as it whs open to the plaintiff to include his claim for 
rent (as it is called) in the first suit, therefore he had no right to 
bring in respect of it a second suit. And it is suggested that 
this becomes apparent from the fact that in the earlier suit is 
included a sum of Es. 101 as being an amount due in .respect ' m,': 
of .rent. ■ . . - d''’'; 

Now section 43 is very eleah, It says that every suit 'sliali 
include the whole of the claim ■which 'the plaintiff is entitled to 
.,make in respect of the cause of aetjon^' and. a plaintiff omit 
to sue in respect of, or intentionally.' i-eBnquish, any portion of 
his' claim, he shall not afterwards sue in 'mpect of the portion so 
omitted or relinquished/^ ' .It seems" to have .been the opiidoii of 
the learned 'Judp that the, Suit No. 193., so far as it included that 
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item of Rs. lOl^, was in respect of tlie same^ca,ase of action as Suit 
No* 196. But there is an obvious fallacy underlying this reason* 
iiig. The item of Rs. 101, it is true, arisel out of the mortgage 
transaction which is the subject-matter and the basis of the Suit 
No. 196, but the real cause of action alleged in the earlier suit is 
0,11 adjusted account, and the earlier suit, even so far as it related 
to tlie item of Rs. 101, was a suit on an account stated. It is 
well established that an account stated respecting a debt consti- 
tutes a new and <listinct cause of action, the consideration being 
the ascertaining of the previously uncertain state of the transac- 
tion between the parties, while a proinivse to pay is implied by 
the admission of the balance. So that it is clear the claim in 
respect of the Es. 101 was not on the mortgage, but on an account 
stated in respect of the transaction arising out of the mortgage. 

In Suit No. 196 the mortgage constitutes a cause of action in 
itself, and fail to see how it can be said that a suit for items 
wholly iineonnected witli that mortgage (except so far as they 
may have formed the basis of a claim in respect of the Rs. 101) 
can in any sensej'lie treated as a suit on the same cause of action^ 
For these reasons we think that the learned J udge was in error. 
But, then, it has been argued by Mr. Setalvad that ho is 
entitled to support the decree on other grounds, and he has accord- 
ingly urged that though there was in Exhibit 2S a liability to 
render an account, there was no liability to pay over what should 
appear on that account. 

No’w what are the words of the mortgage ? They are these : 

I, the mortgagor, should manage to keep the account of 
income and expenses thereof^ of the shops, and then furnish 
the said account to you, and whatever balance there may be, you 
should credit the same on account of principal and interest/^ So 
it is manifest, first, that the mortgagor was under an obligation 
to keep accounts of the income and expenses ; secondly, that he 
was to furnish the account to the mortgagee ; and, thirdtyi the 
.^mortgagee was to give the mortgagor credit ibr the balance, / 
shown on these accounts; and we are asked to hold that he is to 
giye' e.redit for that balance without receiving it. , : 

It seems tons that the suggestion cannot be entertained ; for: 
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. tMs-claiise: imposes obligation upon the mortgagor to^ pay over ■ 
to the mortgagee the balance in reduction of principal and interest. 

therefore^ thinkHliat the decree of the lower Court cannot ' 
be .sustained; that it must be reversed and the case sent back for 
/■vdecisiGii .on the merits. 

The appellant to get his costs of the appeal. 

Decree r evened^ 


APPELLATE CIVIL, 


Before Sir L. IL JenJeins, BH.O.LBJ., Chief Justice, and Mr. Justice Batty^ 


SAKUBAI, WIDOW OF VINAYAE EAMKBISHNA (obiginal Plaintiff), 
; A}?pbllant^ V . GANPAT EAAIKRlSHiSrA (obig-inal Defendant), 
'w.^fesPONDENT.^ 


Civil Frocediire Code {Act XIV of 1882), section 592^ proviso ^Bauj}er 
ayrpeal—Leai^e. — Reasons for granting leave to he .recorded. 


In granting leave to appeal as pauper the Ooiirt should be careful to geo that 
the proviso to section 592 of the Civil Procedure Code (Act XlV of 1882) 
is satisfied. 

The Judge or Bench ailiiiittmg a pauper appeal should express anl record 
very briefly, the imsons for granting leave so that the Bench beioro wliora. tlie 
appeal ultimately comes may have an assurance that the leave was propverly 
given. 


■ APPEAL' against the decision of A. G. Bhave, First Class 
Subordinate Judge of Poona; in Original Suit No, 242 of 190 1« 

The plaintiff sued tlie defendant, who ivas the brother of lier 
deceased husband, to recover various sums oji account of her ' 
maintenaiiee; the value of her skkUa}t omainenis; 'wliich, she 
alleged; were in defendant's possession, expenses of pilgrimage 
and house aceoinnioilatioii. The claim was valued at ils, l(>,8h0 
and there was a prayer in the plaint that the plaintiffs inaiii- 
icnaiice should be riiade a charge on the family estate in the 
, clefeiickiiFs possession* 
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The defendant stated (inter alia) that I^e iras willing to make a 
suitable provision for the plaintitf. 

The Subordinate Judge passed a decreS as follows ; — ' 


I: 








Tlid decree will ],)e that tJie defendant do pay to tlie plaintifi; a qnarterl}-^ 
allowance of Es. 120 as a provision for her maintenance and sufficient accommoda- 
tion in the family house for her residence during .lier life-timey or in the 
alternative Es. o inontMy as house-rent, and further he shall pay to her arrears 
of maintenance from 1st January, 1901, to this date at the rate of Es. 10 per 
month. The plaintiff’s maintenance shall he a charge on a sufficient portion of 
defendant’s immoveable property vvdiich shall be specifically ascertained in 
execution proceeding, the plaintiff not having given sufficient description of it 
in the plaint. The rest of the plaintiff’s claim is rejected. 




The plaintiff appealed m forma pa%joeHs and the Court 
(Crowe and Aston, JJ.)/ in admitting the appeal passed the 
following order : — Leiive to appeal in Jormd imuperis granted. 
Appeal admitted/^ 


I; 


hf ; , , , ^ 


0. 8. Bdo appeared for the appellant (plaintiff), 




Selahad (with M. B. Chanbal) appeared for the respondent 
(clefeiidant). 

During the hearing of theAppeal, the parties came to a com- 
promise and consequently the ajipcai ■ in fonm pauperis wms 
allowed to lie ivithdrawn and the following judgment was 
delimred by 


^,.1 

' ' ■' WO bear in mind the apparent omission of the admitting Court 





Jenkins, 0. J. — In reference to the withdrawal of this appeal 


to observe the provisions of section 592 of the Civil Procedure 


... imperative on the Court ^Ho reject the appUcaiion unless upon 
o,ptrm^ thereof .miiloiVoo judgment and decree against wdiich 
the appeal is made, it sees reason to think that the decree 
appealed against is contrary to law or to some usage having the 
force of law, or is otherwise erroneous or unjust/*’ 

That proviso is a very necessary safeguard introduced by 
the Legislature for the benefit' of litigants who find themselves 
^ > oppqskV"by paupers, and in our,, opinion the Court should bo‘ 
cateful’ to 'see that the, proviso is satisfied. It is to. be noticed. 








asipn upon a pcnwal only 
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of the applicatioii, tlicj juilgiiieiit an,d'the decree. This provi.so 
is apt to be overlooked^, but it would provide a safegaurd against 
this if the Judge or Behch admitting a pauper appeal were to 
express and record very briefly the reasons for granting leave^ 
so that the Bench before whom the appeal ultimately comes may 
have an assurance that the leave was properly given. 
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Before Sir L* M, JenhinSi Kf,0,LE.^ Qldef JtisUce, and 3fr. Justice Battj/. 

SilA €I~IAMANLAL MAG^ANLAL am anothee (obioinae Pla.txtiefs), 

■ vApp.eelams, DOSHI GA^ESH MOTICHAND, deceased, by' his':: ■ 

V HBiEs MAHEKOHAIMD GAISTESH axd othees (obigix ab Defexdafk),' 

... . Eesiwdbxts^' 

Mndti Zaw-^Gu^ardt^-^^Fatler's father eider's grandson’-^Moihef s sisters 
son frtferential heir — Movmhhs inherited hy widozo^Testamen-tar^ 
of disposUiou’-^MayuMia* 

In Gnjarat a niotlier^s sister’s son is tlio preferential heir to a father’s father’s 

„ sister's grandson. ■ 

IJnder the Mayukha a Vvidow has no tostamoiitary power of disposition over ’ 

moveables which have been inherited by her from her Imgbaiid. 

Gadadkar Bhat v. Ghandrabkagahai followed, 




Appeal from the decision of Karpurram M. Mehta, Second 
Class Additional Joint Subordinate Judge of Ahniedabad^ in 
Original Suit No. 58 of 1901. 

Question of preferential heirship according to Hindu Law. 
The following genealogical table shows the relationship of the 
-partiesu"-- . 
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{Uo&nclaiits 1—6). ^ 
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Amba* = Bapujl. 


DhirajLde 
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SVtaganlal = Csauglitcr. Mancklal 
! (Plaintiff 1). 

Cliamaiilai Ma^anlal 


UJani Bal. 
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iaday-Balaji, 
(Propositits), 


Slaganlal. 


Eimaflal. 
Chamf^nkl. , 


Appeal Ko. 70 of' 1903 J ■ 

‘ ^ . (1) {im) 17 Bom. 690. : . 
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1904 , Balaji, tho propositnsj died iii 1885-86, deaving Mm surviving 

a mother Arnba aad a widow Jadav. Amba and Jadav died in 
Gakbsh 1899-1900 at the interval of eight or ten months, the former 

M wictj'hd. dyinn' before the latter. Amba had a sister Kanku. Ganesh 
Moti, father of defendants 1—5, was Kankn^s son. He was alive : 
when Jadav died. He was thus Balaji’^s first cousin (mother's 
sister^s son). Magan was the grandson of Ujam Bai, Balaji’s 
father’s father^s sister. 

The plaintiffs alleged that Bai Jadav (who was the sister of 
plaintiff 1 and maternal aunt of plaintiff 2) made a will in their 
favour on the 20tli September, 1899, and that on her death they 
' came in possession of her property and books under the wnll, but 

did not get the ornaments pledged by her* Subsequently they 
. , having applied for a certificate under the Succession Certificate 
Act (VII of 1899), their application vzas opposed by Maganlal 
■ . Mulcband, Chamanlal Himatlal and Ganesh Moti who made 
counter-applications. Thereupon a settlement was effected 
between the plaintiffs on one hand and Maganlal and Chamanlal 
. on the other and under the settlement, which was dated January, 

1901, the latter assigned to the plaintiffs all their rights as the 
heirs of the estate of Balaji and Bai Jadav for Es. 1,500, 
According to the settlement the Court having passed an' order 
granting the certificate to the plaintiffs, Ganesh Moti appealed 
and the Appellate Court reversed the order and directed that 
certificate be granted to Ganesh Moti. The plaintiffs thereupon 
brought the present suit (1) for a decree that Ganesh Moti, since 
deceased, father of defendants! — -5, was not the heir of Balaji 
Bapnji and his widow Bai Jadav ; that the plaintiflTs were the heirs 
of Balaji Bapnji and his widow Bai Jadav under the will of Bai 
' J adav and also under the assignment made by Maganlal and 
Chamanlal, who claimed to be the heirs of Bai Jadav, and:: & 

I defendants 1 — -5 had no right to the estate ; (2) for a decree 

directing the defendants to account for the outstandings realkecl 
, ^ by them; and (3) for a perpetual injunction restraining the 

defendants from disturbing their possession of the properties set 
■ ; ;fbrth in^the plaint and from recovering further outstandings. ' 

I defendants contended, that the plaintiffs . were 

not |;he heirs (of Balaji that they ^oould not acquire any rights' , 




not the heirs 'of 
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UBcler the will of ^aday^ who had no' authority to will away 
her husbancVs estate : that Maganlal and Ohamaiilal were not 
the heirs of Balaji anfl consequently the plaintiffs acquired no 
right under the assignment. 

The Subordinate Judge found that Bai Jaclav's will was un- 
authorized and invalid ; that Maganlal and Charnanlal were not 
BalajBs heirs ; that the plaintiffs were not the heirs of Balaji and 
Bai JadaV; and that the plaintiffs \vere not entitled to any relief. 
He^ therefore^ dismissed the suit^ holding that defendants 1 — 5 
being the Aimabaudhts of the deceased Bahyg they had a 
preferential right as Balaji^s heirs to Maganlal and Charnanlal 
who were the Fikih and Jins of the deceased. 

■ Against the decree of the- Subordinate- Jiidge^ the plaintiffs-. 
appealed to the District Oonrl} at Ahmedabad (Appeal No. 239 of 
1902)^ but as the case involved purely a question of laiv and as 
another appeal between the same parties was pending in the High 
Court;, the appeal in the District Court was transferred to the 
High Court at the instance of the applicants Shakra Nathu. 
(defendant 9), and another in Civil Application No. 119 of 1903. 

Cr. A'. Eao^ for appellant 1 (plaintiff 2), 

L. A. SJtah^ for respondent 1 (defendant 1). 

iV. K» UeJifa^ for responclent 2 (defendant 6). 

JenkIjS'S, 0. : — Two questions only arise on this appeal ; 1st 

whether in Gujarat a mother’s sister’s son or a father^s £athe^^s 
. sister’s grandson is the. pre.ferential. heiiv and. 2ndly whether-..': 
under the Mayukha a widow has a testamentary power of 
disposition over moveables which have descended to her from 
her deceased husband. 

Both the competing heirs are Imiilms and the text of the 
Mayukha by which the descent an this case is.governedjJs in' 
these terms (see Mandlik^s Hindu Law, pp;82^ 83} 

"■^In default of Smnanodalms (come) 'the Bandlim (cognate 
'kindred). They (are thus specified) in another Smriii: ^The 
sons of one^s own father^s sister^) the sons of one’s own 
mother’s sister^, and the sons’ ' of one’s ^ own mother’s brother^ '■ . 
are to be reckoned^ ’as Abmabmhdhm (one’s cognate relations). _ 
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The, .sons of the paternal graBclfathePs sistej^ the sons of 'the 
father's mother's sisters^' and the', sons of the' fatlier^s mother^s 
brothers^ are known as, . ((me's father's cognate 

kindred). The sons of one^s mother^s father^s father’s sisters, the 
sons of one’s mother's mother^s sisters, and the sons of the 
niothe’/s mother's brothers, are known as Matrihandims (one's 
mother's cognate kindred)/ Here among these) the order 
(of succession) is that stated (in the text). 

(If it be said) : ^ As the right of the wife and all the rest 
to inheritance is derived from their relation to the deceased, so let 
(the right) of the BandJiavas be ; what title then can the Baudlia* 
I'm of the father or of the mother (of the deceased) have to the 
wealth ? (The texts) beginning with piiuh pitri shoasu pniraJi, 
&e. (the sons of the sister of the father's father, &c.) are only as 
(denotative of a class) showing the connection between a term 
^ 'and the objects denoted (by it), (and have) no reference to wealth.' 

. The answer (to that) is that the showing the connection bet- 
%veen terms and objects denoted (by them) is redundant ; 
because, even without the said text, the word Bandhava) 
in its primary sense would apply to (those enumerated as) the 
father's and mother's cognate relations, in the ‘same i-vay (as it 
docs) to the maternal uncle of the father, the paternal uncle 
of the father, and the like. Hence the text is intelligible only 
by the acceptation of (the enumerated) . paternal and maternal 
BmitjJms (cognates) as being Bandhm in reference to succession 
to property. In short, the same (reasoning) applies- in regard 
to the rules for mourning and the like in reference to BandImsB 

We find hero a threefold division into AtmabandImB, 
PitubandJiM and Mcdfihctndhm^ and it is laid down in so many 
words that the order of succession is that stated in the text. 

Three instances of each class are given, but it has been 
authoritatively decided that they are not exhaustive, hut 
illustrative. 

Among the relationships specifically mentioned are a mother’s 
: sister’s son, and the father’s father^s sister’s son, and of these the 
first is named in the text as an Atmdbandku and the second as a 
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If tlie' order of sficfessioE is as' stated in tie text, then it would 
seem clear that the motheris sister's son is to be preferred; but 
Mi% Eao has argued that the ' father's 'fatlier^s' sisteris son and 
grandson are really Atmabancllim and as they come in on the 
paternal side, they are to be preferred, and he has adopted the 
reasoning expounded in Mr« Bhattacharji^s interesting ^coinnieii- 
taries on Hindu Law. ' 

But the point has been determined adversely to him by the 
Privy Uouncil in MvMmami Mudali^ar v. Simamhedu Muthu'- 
htmafffMocmi Mudaliym\^^'> That no doubt was a decision under 
the Mitakshara, but^ in our opinion, it is equally applicable to 
the order of succession laid clown in the Mayukha. 

The .next question is as to a widow’s powers under thelfayulcha'''' .'^ 
to bequeath by will moveables inherited by her from her husband, 
-and here, .we think, we are concluded by the, decision of the' IMh '" 
Bench in Oadadhar Bliai v. Chandraihagabai ^2) where it was held 
that *'Hhe ruling of the Privy Council, that the property inherited 
by a widow from her husband devolves on his heirs at her death, 
inuKst have effect given to it throughout the Presidency with 
regard to the devolution of the moveables so inherited/*^ And 
as a necessary sequel it was determined that the widow^s power ' 
of alienation over the moveables cannot be regarded as including 
the power of willing them away at her death so as to displace the 
right of inheritance by her hnsbaiid^s heirs/-’ That case no 
doubt came from Ahmednagar, but the reasoning on which it 
proceeds would equally apply to a case governed by the Mayukha, 
to which reference was actually made. 

Therefore the decree must be confirmed with costs. There 
must be separate sets of costs. 

• ' , J)(?cree erntfirmih 

(1) (1896) 10 Mad* 405* <2) (1892) 1^ Bom. 090 at p, tlb,' . 
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Before Sir B. iJ. JenhmSf KC.ZW.^ Chief and Mr, Justice 


1904 '. 
April 13« 


DAYAEAM JAGJIYAN (obig-iital Debekbant), Appellant, v, 
GOYAEDHANDAS DAA'AEAM (oeiginal Eespoistdiint*^^ 


Cicil .Procedure Code (Act XIV of 188dJ, sections 27 S — ^<§5, 622 — Execution of 
decree — Order-^^Afpeal’-^Order passed loUhovd jurisdAciion-^G-roiimls for mnr 
i nierference in extraordinary pirisdiction^ „ 


An order passed under section 280 of the Civil Procedure Code (Act XI Y of 
.1882) is not appealable. 

Where the order of the lower Appellate Court was passed without jurisdiction 
the High Court declined to interfere under the extraordinary jurisdiction 
(section 622 of the Civil Procedure Code, Act XIV of 1882) on the ground that 
tlie plaintiff, to wliom relief was granted by the lower A|>pellat 0 Court, would> if 
the application w^ere allowed, be obliged to bring a suit to establish the right which 
he claimed to the property in dispute, after the expiry of the period of limitation 
wdthin which he was entitled to bring that suit. 


jSeconi) APPEAL from the decision of E. S. Judge’ 

■ot Thariaj, reversiBg the order of M. J. Yajnik^ Subordinate 
,of DahanOj, in an execution proceeding. , : ■ 

The plaintiff obtained a money decree^ No. 17520 of 1900^ in 
the Court of Small Causes at Bombay against the defendant and 
four others. The decree was sent to the Court of the Subordi- 
.iiate Judge of Dalianu for execution and the lands and houses 
mentioned in, the application for execution^ No, 331 of 

1901j, were attached. Thereupon, the defendant^ one of the 
judgment-debtors, applied to raise the attachment on the ground 
that the said property did not belong to him personally^ but he 
was merely a trustee in possession, the property being assigned 
to religious purposes towards which the income was devoted 
and therefore the said property was not liable to attachment and 
sale. , ■ 

The plaintiff (decree-holder) replied that he was not aware ‘ of 
the assigiiment | t|iat the property was not used for cliaritable- 
-AJ purposes; that the judgment-debtors were the owners of it and 




■’ ' received the income thereof, and, that the deed of assignments^' if 
. ' proved^, was a fraudulent and eplourable transaction, ^ ' -'v " 
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The Subordinate WTudge held that the applicant had settled 
upon himself the property in question as trustee for charitable 
purposes. He, therefore, removed the attachment. 

On appeal by the plaintift’ the Judge reversed the order holding 
that though the assignment to religious purposes was i^i'oved, 
it was made with intent to defraud or defeat or delay the 
defendant's creditors ; that the transfer was voidable at the 
option of the plaintiff, and that the property was liable to 
attachment and sale in execution of the plaintiff'’s decree. 

The defendant preferred a second appeal. 

D. W. Tilfjaumhar, for the appellant (defendant) : — Our first 
contention is that the order of the 'first Court releasino- the 

• O ■ ■ ■ ■ ■■ 

property from attachment was passed under section 280 of the 
Civil Procedure Code and an order passed under that section is 
not appealable under section 28S of the Code. The Judge had 
therefore no jurisdiction to entertain the appeal, 

0, J. I— If so, ]iow can you come up hero in second 

appeal ?] 

There are precedents of the Calcutta Courts. 

[JenivINB^ C. J, Section 283 is quite explicit.] 

Wo beg permission to convert the second appeal into an 
application under the extraordinary jurisdiction (section 622 of 
the Civil Procedure Code) and contend that the order of tlie first 
Court being conclusive^ the Judge had no jurisdiction to hear the 
appeal. 

.7?. Demi for the respondent (plaintiff) was not called upon. 

Jenkins^ G* J. A decree having been passed against certain' 
defendants^ of whom the present appellant was one, the respondent v 
in this appeal a|)plied for the attachment of certain property and 
an order was passed in his 'favour. ’ Thereupon. Dayaram, the , 
present appellant, applied to raise this attachment, not' as' 
judgment-debtor, but as the representative of a mdavrat^ to 
whom he said this property belonged. It is clear, therefore, that 
he, set up^ no personal right in himself/ and it follows that the 
application was one to which section 27'8 of the Code of Civil ^ 
Procedure and the sections’ that immediately follow it apply# ; 

iji 


BAYAiaK 

% 

GoyARDHAK- 

I»AS. 


-- 


THE INDIAN LAW BEPORTS. [VOL. SXVIIL 


I^axabam; 

'’'GoVAl^I>HAK- 
■' ' BAS. 




l|i|llSiis 



'The Ooiirfc before whom the appliwtk)ii came deckled -dn 
.^Hayaram^s .favour. , 

The plaintiff thereupon appealed^ and the District Court 
decided in his favour; now a second appeal is brought here. 
But this second appeal will not lie on the appellants own 
showing, becasue his first objection is that the lower Court 
ought to have held that no appeal lay in this case. That 
objection in our opinion is a sound one. Accordingly we have 
allowed the appellant to take the only course properly open 
to him, and have allowed this appeal to be treated as an 
application to us under section 622 of the Civil Procedure Code, 
and what we have to decide is whether so treating this proceeding 


We are of opinion that it was passed without jurisdiction; 
but the present appellant took no such objection before the 
District Court and if we were now to set aside the order of the 
District Courts it would have the effect of placing the present 
respondent in the position of being obliged to bring a suit to 
establish the right which he claims to the propertj^ in dispute 
though the period within which he -was entitled to bring that 
suit has elapsed ; in other words we should be placing him under 
an obligation to bring a suit that, primd facie^ would be barred 
by ai’ticle 11 of the Limitation Act. No doubt the Court before 
whom that suit might come might bo disposed to excuse delay, 
but we can give Mr. DesaPs client no assurance that this would 
be the result, and under the circumstances we think it would 
1)6 unjust to the respondent to set aside the order of the District 
Court. The result of our declining to interfere is olivioiisly the 
lesser of the two evils, because as far as we can at present see 
'the appellant before us will not be met by any plea of limitation 
v/liicli ivotild, unless excused, be a bar in the way of a suit 1)y 
tJie respondent, though on this we refrain from expressing any ;> 
positive opinion. ' ' , , v 

I - Accordingly, treating this as an application for our interference ' 
- under section 622 of the Oode^ we dismiss it, with costs, ' ' 


- I- 
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Bcforo &ir L* ]I» Jenkins ^ K*Q*I.E*f Chief Justlco^ and Mr. Jmtice Bailj/. 


WIDOW o*i? .SA'DASHIY JIYA'i^EAT (origikal Plaintiff), 
Afpiillaot,^^ KASHIBAI,, widow op JIVAJJ^-BAY SHAMRAY (okxgi- 
wanal'Bbfbto ,, 


Hindu Lav) — Ado])Uoii'^(Jo-widoiDii — Hstatc vested in one co^toidoiohy inker It * 
ancefrorn her son — Adoption the other co^'icidow. 


A co-widow cannot make an adoption without tlio consent of the other 
co«widow in whom inheritance from her son the whole estate had become 

■.'vestedt.A:..... 


Hahhmhtd v» Eadhalai (i) , distinoaiished. 


Semlle, the consent of the other co- widow would not validate the adoption. 


Appeal from the decision of V'aman M, Bodas, First Class 
Subordinate Judge of S^tara^ in Original Suit No. 429 of 1900, 

One Jivanrav Shamrav Pasare died in or about the year 1855, 
leaving him surviving two widows^, Lakshmibai and Kashibab an 
infant sonRarnrav by Kashibai, and adaughter Vithabaiby Laksh- 
inibai. Some months after Ramrav died. In 1875 Lakshmibai, 
without the consent of her eo« widow Kashibai, adopted a boy Sada- 
shiv^ who died in 1883 leaving a widow Anandibai. After Laksii- 
mibai s death in 1889, Sadashiv’s widow Anandibai brought the 
present suit against Kashibai and Vithabai to recover possession 
of certain properties^ alleging that they belonged to her as the 
widow of Saclashiv who wms the adopted son of Jivanrav 
: Shamrav Pasare. ' 

The defendants contendecl, that Jivanrav died leaving 

a son Ramrav who succeeded to his entire estate ; that after Earn- 
rav^s death the succession devolved on his mother Kashibai alone^ 
the junior widow of Jivanrav | that Lakshmibai^ therefore^ could' 
not and did not adopt the plaintiffs husband Sadashiv i that she 
bad no authority from Jivanrav to adopt, and that the alleged 
adoption having been made without Kashilbai^s consent was 
invalid and did not give the adopted boy an]?* interest in 
Ji?anrav^s estate. 


/ „ , Appeal Ho, 76 of 190S, ■ 

„ /, (i) (1800) 5 Bom. H. €» B. (A.a J.), ISl. 
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The Subordinate Judge dismissed tlip ^lifc holding that the 
plainti^f^s linsband Sadasliiv was not lawfully adopted bj?* Laksh- 
rnibai ; that Lakshinibai was incompetent to adopt a son for Jivan- 
rav ; that Jivanrav’s son Ramrav was his legal heir and represen- 
tative in whom the whole property of Jivanrav vested;^ and that 
after Eamrav^s death;, his mother^ defendant 1; was the rightful 
heir and successor to his property. 

The plaintiff having appealed, 


IC //, Eelkar appeared for the appellant :“In the Bombay 
Presidency the senior widow has a preferential right to adopt a 
boy to her husband : BalcJmalai v, EadhalaiS^'^ This ruling is 
affirmed in Pcdajirav y. E<^mravS^'> The rule in Mnssumat Bloohai 
Mo'jjm Delia v. Ham KuJiore Acharg that a person in whom 
the estate of the last male holder is not vested cannot adopt;, is 
modified by various exceptions. The mother^s case is an in- 
stance in point : Pmjapa v. The said rule is in fact 

a creation of modern law^ and with respect to it nothing is found 
either in the Mifcaksliara or the Mayiikha. The ruling of the 
Calcutta High Court in Famcddin Ali Khan v. Tineotori Saha 
is distinguishable on the ground that in Bengal the senior widow 
has no preferential right like the one conceded to her in Bombay, 
In the present case even Kashi bai can adopt to her husband 
and divest the estate which she has inherited from her son; 
Amava v. Mahadejauda,^^'^ The test for the validity of an adop- 
tion does not consist solely in the doctrine of the divesting of 
the estate. In a case like the present, the test is to be found 
in seniority. We rely on the ruling in Ralchmabai v. Radhalai 
in support of our contention. See also Golapchandra Sarkar on 
Adoption, p. 412. 

Kashibai having consented to the adoption of Saclashiv, her 
consent cured the invalidity ; Bu^oehand Eindmial v« Bahhmlaur) 


a) (18GS) 5 Bom. H. C. .B. (A. 

'a'x), 181. 

P) (1888) 13 Bom. 160, 


(5) (1895) 22 Cal 5GS. 

(6) (1893) 22 Bom. 416. 

(B (ISn) 8 Bom. H.C. B. (ib * 
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, . Ma/iaiev F* Bhal^B:^^mvhdi for the respondente (clefcndanis) : — - 
The last male holder was Eamrav from whom inheritance is to be 
traced. On hia death his mother succeeded by right of inherit* 
ance, The present is not a case of contest between two widow^s. 
Rainrav^s birth effected a great change in the legal position of 
the two ladies. It reduced Lakshmibai to the position of a wddow 
entitled to maintenance only. It was strictly by right of inherit-' 
ance that Kashi bai succeeded to her son Eamrav on his death, 
as if he had been a separated householder. There was no undi- 
vided family atRamrav^s death into which an adopted son could 
be admitted by virtue of adoption. In an undivided family 
where deceased co-parceners have left widows, it may plausibly 
be argued that any wddow may continue the existence of the 
joint family by making an adoption. But the present is strictly 
a, case of inheritance. ■. ... 

It is established by a series of decisions that an estate vested 
by inheritance in any person cannot be divested by subsequent 
adoption to a person other than the person from whom the estate 
vested ; FaimeUin Mi Khan v. Tineowri Sahas Mondaldni JDau 
V. Adimth The real effect of the ruling in 'Mnmmat 

Bhoolim Moyee v. Ram Kuhofe^^'> was considered in a .subsequent 
litigation relating to the same estate. The High Court of Bengal 
held that Ram Kishore^s adoption was not altogether invalid, but 
that the only result of the previous decision was that he could not 
inherit the estate in the lifetime of Bhoobun Moyee. On appeal 
the Privy Council held that on the death of Bhavani Kishore and 
the vesting of his estate in his widow Bhoobun Moyee, the power 
of adoption which Bhavani Kishore’s mother possessed came to 
an end and became incapable of execution : Pndma Goomari BeU 
V. The Comi of WanUR^ Further, the reasoning in limnhmhm ^ 
Mamohamlm v. Bliamrao Teshwant^^^ supports our contention* It 
w'as there held that the limit to the, period within wliich aib aclop- 
tionmay be made by a widow, to -her 'deceased husband did not 
depend upon the mere vesting of the estate in her at any time* The 
‘rule stated there, as deducible from previous decisions, is that 
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dies and his line is continuect hjr a soUj his widow 
; Her power having become extinct cannot be 

:“;:;KAsiiisi.T.: revived : Gavdappav. OirimallappaP^ Amat'a v. Mahculgauda-S'^^ 

* : Papapa v. JppannaS^^ Keshav RamJmshna v. Govind Ganesh/-^^ 


fV-' ' ' 
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Jexkins, C. J. : — The plaintiff sues to recover possession of the 
properties described in the plaint, as the widow of Sadashiv, 
who, she alleges, %\'as the adopted son of Jivanrav Shamrav 
Pasa.re. The defendants assert that in the ciimmstances no 
adoption could be made, 

Jivanrav died over 40 years ago, leaving two widows, Lahsli- 
mibai and the defendant Kashibai, a son named 'Ramrao, and a 
daughter named Vithabai, The daughter was the child of the 
elder widow Lakshmihai, the son was the child of the younger 
widow Kasliibai. 

Eamrao died and his mother thereupon succeeded to the 
estate. In 1876, Lakshmibai purported to adopt Sacla>shiv, the 
plaintifPs husband, as son to her deceased husband, and the 
principal question in the case is whether she had power to make 
that adoption. 

Mr. Kelkar for the plaintiff has argued that Lakshmibai 
was entitled to make the adoption, resting his contention mainly 
on the decision in HaMimabai y* where it was 

held that an elder Hindu co«widow had power to adopt a son to 
her deceased husband without the consent of the younger widow. 

There, however, the two, widows had succeeded on the death 
of their husband as his co-heiresses. 

A petition of appeal to the Privy Council from the decree 
in that suit is said to have been presented, but it was not pio^ 
seeiited to a hearing and the decision has since been recognized 
both here and in Calcutta. Still it has been said by a Full 
Bench of this Court that they did not feel themselves at liberty 
to carry the authority of that case beyond what its facts actually 
''■watrant. 


(1894)19 Boto.881 

'/isfliai sa'.'teiiM/sW. * 


(1) (1884) 9 Bom. 94, 

(53 (19C0) as Bom, 306. 


;CC’ ra) (1898) («) (1863) S Bow. II. G. 11. (A. , ' 
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'■■And in Calcutta ife'has^' boeii lield in circiimsfcances niiclis-' 
tinguisliable from the present that an adoption conid not be 
made without the eofisent of the co-widow in whom bj inherit- 
anee from her son the ■whole estate liad vested Faiauldhi 
AU Khan v* Tineowri SalmP''^ 

It was there pointed out that no express consent to the 
adoption had been given by the eo-widow, and that as she had 
inherited the property not from her husband, but from her son, 
it would be going too far to hold that she was under any such 
obligation to give her assent to the adoption by her co-widow as 
should have the effect of divesting her of her estate. 

These remarks^ with which we fully agree, are preeiselj’ 
applicable to the circumstances of this case. For here, too, there 
is no evidence of an express consent, nor do the circumstances 
justify the inference that Kashibai gave her consent to an adop- 
tion, which would divest her of the estate she had inherited 
from her son. 

Had we been able to hold that Kashibai had consented, it 
would have been necessary to consider whether it would have 
been of any avail, for if the decision of the Full Bench in 
Ramlcrishia Ramehandm v, Shamrao Yeslmant were aj)plicable 
here, LabshmibaTs power to adopt was at an end and no assent 
■would be of use. 

The result is that we must confirm the decree with costs. 
The appellant to pay the court-fees which she would have had to 
pay if she had not been permitted to sue as a pauper. 

Decree confirmed. 


(1) (1895) 22 Cal. 565. 


(2) (1902) 26 Bom. 5205 4 Bom. L. C.3X5, 
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Before Mr. Justice Orom and Mr, JusUco Oliandavarkar, 


1904 


LALClHA]SrDMOTIEAM.AND,Air;OTHER;(opa-Gx-^^ Defendants), Appellants, 
r, LAKSHAIAN >SAHADXJ (original Plaintipj]), Respondent* 




Transfer of Bropertii Act (IV of 1882)i sectmis "Jii 1)6 ( 6 ) (h) — Contract of 


I i-f , 


liii 




s(ilQ’-M)eed (f sale not registered- 
parties^ 


-^Eights and remedies of the contracting 


i'A\' ■ 


!' 


rV""''* >'*' 




, 1 “ ^ 


1 ‘ : 


’ V ^ 

^ ' > ; 'i 


The plaintiff executed a conveyance of immoveable j^roperty of the value of 
upwards of Ks. 100 which was not registered according to law, received the 
purchase-money and delivered possession of the property to the vendee 
' (defendant 1). Tor a specific performance of tliis conti’act, the defendant 1 
brought a suit which wa,s dismissed* The plaintiff then sued to recover the 
. possession of the property as its owner. 

Meld, tliat the suit should be decreed in plaintiff’s favour and that all that 
the defendant 1 was entitled to was the benefit wliieli he could claim under 
' section 56 (6) (h) of the Transfer of Property Act (lY of 1882). 

. Maralia Manvllml v. MansnhhmmI ) explained. 


gpcoxD APPEAL from, the decision of F. X. DeSoiiza^ Acting 


District Jndgo of Khaiidesli^ confirming the decree passed by 



''.V 


V, N. Kahurkar^ Subordinate Judge at BhiisavvaL 
Suit to recover possession of land. 

On the 13th March^ 1898^ the plaintiff sold Survey Xos. 318, 
386 to defendant 1 in consideration of a previous debt of 
Rs. 30 Oj and put him into possession of the fields ; but the sale- 
deed was not registered as required by section 54 of the Transfer 
of Propei-ty Act (I\^ of 1882). 

The plaintiff brought Suit No. 168 of 1901 to recover posses- 
sion of the said fields^, alleging that he had leased them to 
defendant 1 for a period of three years. This suit was dismissed 
on the 24th June, 1902, ' 

The defendant thereupon brought Suit No. 9 of 1902 for 
specific performance and execution of a valid conveyance. This 
' ; suit dismissed as time-barrecl on the 12th March^ 1903 
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the fields a,s owner. Defendant 2 


was: 
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728 of 1908. 
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. party as he was in. i»sseslioa of Survey No. 885 as purchaser 
from defendant 1. 

The Subordinate Jddge decreed the suit in the plaintiff’s 
lavour, and passed the following order 


Plam Iff do recover possession of Survey No. 318 from defeudanf, 1 and 
Survey ggg trom defendant 2. Defendant No. 1 i., entitled to ^.et Its. 300 

f-- tfe 13th March, 

18.8, till the delivery of po.sses.sion to plaintiff. During the .same period ho is 
liable to render the account of profits to plaintiff. If there be any balance in 

S^",ont ■” 


This decree was on appeal confirmed by the District Judo-o 

whose reasons were as follows ® " 


Under section 54 of the Transfer of Property Act, a registered sale-deed i- 
essential for the transfer of ownership, and in the absence of such sale-deed’ 
. the ownership still vests in the vendor, who is therefore entitled to recover 
possession from the vendee, defendant 1 PapiredJi v. m.amreddi, 
. L. B. .0 Mad. 465). Mr. Khare argues that a rigid application of section 
64 to the present case operates as a great hardship to defendant and that the 
equities lefween the p.arties require that they should be left in statu quo • or 
that at any rate, plaintiff coining into Court should have done so with clean 
hands with an offer to repay the pmehase-money Es. SOO and not with a false 
case based on a fictitious lease. This argument would no doubt have been 
soumi in the English Courts where the vendee is en itle.l to say that the propertv 
belongs to him a.s from the date when the contract is capable of bein<r enforced 
speojhcMly-see Edtvard v. West, 7 Ch. D. 858. But in this countiy, the 
LeinsJature, both in the Transfer of Property Act and in the Trusts Act has 
abrogated the doctrine of equitable owneiship. The contract for sale’ it is 
expressly^ provided by secUon 54, does not create any interest in or charge on 
ihe land m faronr of the vendee, ^ 

But the wndee is, however, not without his remedy for the parehase-monev 
*hioh he has paid in advance. Section 65. clausa (b), creates a charge on the 
property in his favour to the amount of the purchase-money with interest ‘ 

and the Subordinate Judge bas in this case rightly declared such charge to 

e»st in favour of defendant 1. True considemtion was not paid in cash : but 
the antecedent debt has been wiped off, and this is equivalent to the payment 

pfpuiehase-money within the meaning of, section 65(0) (5), and this charge 

whibh it known to English lawyers as the vendee's lien for prematurely p:iid 
pUrchaSe-hioney, is enforceable in every' ease when as in this case the purchase 
goes off through no fault of the purchaser— v. &mnt, 6 Da G, and 
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, The defaiadants appealed to the Hfgh Court contending, inUr 
Sm, that the lower Appellate Court erred in holding that the 
plaintiff* contimied to he the owner of the lands in dispute^ 
although ho had received the consideration and had transferred 
the possession of the same to defendant No. 1 according to the 
contract of sale ; and that the Court erred in assuming that the 
provisions of section 54 of the Transfer of Property Act were 
exhaustive, and that the doctrine of equitable ownership had 
been abrogated by the said section. 

L. A. SJiah^ for the defendants (appellants) : — The plaintiff had 
received the full consideration and had transferred the possession 
of the lands to defendant No. 1 according to the contract of sale. 
The provisions of section 54 of the Transfer of Property Act 
(IV of 1882) are not exhaustive. The doctrine of equitable 
ownership has not been abrogated by that section. Equitable 
ownership passed to defendant 1. See the case of KaraUa 
Nawitbliai v. Manmllram which is followed in Mam BaJcJish 
V. MagUani KlumamS^^ K vendor who has given possession to 
the purchaser is not entitled to rescind the contract of sale and 
recover possession because the purchase-mopey is not paid : 
Trimalrav Y. The Mumcipal Gommimoners of Though 

there is no registered conveyance, yet as we are defendants in 
possession^ wo are entitled to rely on our possession in defence 
to a suit for the plaintiff for possession. The Court ought to take 
an equitable view of the rights of the parties. The j)laintiffts 
suit for possession must be dismissed. 

8* S, PatJear, for the respondent (plaintiff) ;~In KaraUa 
NmulJmi v, Manmhhram a registered conveyance was subse« 
quently executed so that the purchaser's title was perfected* 
Under, clause 2 of section 54 of the Transfer of Property Act . ‘ 
(IV of 1882) the ownership in the case of tangible immoveable 
^ property of the value of Es. 100 and upwards can pass only by' 
.a, registered instrument. The important ' fact in the present 
case' is that defendant No., 1 brought a suit (No# 9 of 1902) for, 
performance and execution of a valid conveyance^ but'": 
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it was dismissed afib^iiig time-barred on tlie 12fc!i 'ilareli^ IPOS, 
Defeiidani} No* 1 is bound by the decree ia that suit* fie Iij-is 
imled in Ms suit £of specific .performance and therefore is in, 
possession practically without any defence to the plaintiif s suit* 
Under similar circiirastaiices the. Mad rasMligh. Court has Iielcl in 
PapifedM v* Narmafedcli that the -sale was not complete and 
possession could not take the place of the registered deed required 
by section It has been held in Ramammi Fattaf 'v. CJmmm 
that the Transfer of Property Act in so far as it insists '■ 
upon registration as essential to certain transfers iii adciitiori'to;; 

■ a written instrument goes further 'than the Statute of F,raiic|sy 
the policy of the Indian Legislature being gradually to 'secure a 
. public register of title to landed property. Under the ' Biigiisli 
,: Law a. covenantee has an equitable title or interest iii^the'' 
:'property I .but under the Transfer of Property Act, the cov^eiiant.; 
c4peknotdts,elf create: ^ interest in or charge on the property/^,:"' 
The deed not being registered, the sale-deed is inadmissible to 


'LAKSriWA?^'. 


therein, and oral evidence is inadmissible to prove the sale* 
The defendant^s suit for specific performance being dismissed, 
lie is practically without any defence and plaintiff is entitled to 
possession. Defendant No. 1 .is. .entitled.to the relief. given; byf 
the lower Courts, w., that under section 55 (6) {h) of the 
Transfer of Property Act he is entitled to a charge on the 
property to the extent of the purchase money. 

L, A. reply.:--— The ..ease in Tapir ecMi y, 

was cited in the argument of the case- of 

followed,- In- the latter ease, it: 
was held that from September, 1893, Jivanlal was nothing more 
than a bare trustee and had no attachable interest. The sub- 
. sequent execution of a registered conveyance was not a groii,nd 
hi decision in the case. The fact that the suit of defendants for 
specific performance was dismissed as tim^-barred is not nmterial 
because the defendants defence ' is' ^ not barred. ' The remedy 
'May be barred but the right subsists' and defendant No, lAan 
successfully ple'ad his title and possession under the sale-deed to 
the plaintiflfs present suit* ■ ,■ 


CUilSt® 16 Maa. 464 


(21 (1901) 24 Mad. 449 at p. 462, 


, .0) (1900) 24 Bom. *0 ; 2 Bom. L. B. 220. 
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' Ohindavarkae^ J. :---*Tlie argument of Shall in support of 

^ Litcmm ■ this second appeal is based mainly upon the support which he 
' ■ XiAKBsafj&N. ' to derive from the decision of this Court in Kamlia 

MamiMai v, MansuMramJ'^^ But that decision is clearly distin- 
guishable from the present case. The facts there were that the 
vendor had not only received the purchase money and delivered 
the property, but had perfected the title of the vendee by a 
registered conveyance as required by clause 2 of section 54 of the 
Transfer of Property Act. UnJer these circumstances the 
learned Chief Justice of this Court, who delivered the judgment, 
8 held that there were two , things in favour of the, vendee, one 
that at the date of the attachment of the property by a third 
party as the property of the vendor, the vendee had a lien on the 
property for the amount of his purchase money paid to the 
vendor, the other that the subsequent execution and registration 
■'.I'*,';!' ’ /■' nf the sale-deed perfected the vendee^s title, and that such title 
■ . - , related back to the date when before the attachment the vendor 

' had agreed to sell the property. Idoreover, in that case the 

vendee had obtained a decree for specific performance against 
the vendor. In the present ease the facts, on the other hand^ are 
that the vendor received the purchase rnonej^, delivered the 
property to the vendee and executed a conveyance which, how* 
over,, cannot be admitted in evidence because it is not registered 
as required by law. The period for registration has expired and, 
besides, the suit for specific performance brought by the vendee 
has been rejected. The decree in that suit is binding upon the 
parties. All that, therefore, the vendee can claim is the benefit of 
section 56 (6^ (5) of the Transfer of Property Act. The decision 
in Karalia Nanub/iai V. Mansalcliram^-^^ is so far but no further 
in his favour, and that benefit he has got under the decree of the 
lower Court. The Allahabad decision in Ram Bakh^h v, 

' ■' l^ni Kkanam no doubt applies to a state of facts not dissimilar 

,88 ’* t'o the present, but the judgment shows that the Court there 

simply followed the decision of this Court in Karalia NmuMmi 
as an authority ijvhieh had gone the length of 
8188- deciding that where there is a contract of sale followed by 
. delivery of property and receipt of purchase inouey by the 


roL. 'xxriiL] 




a registered^ d§ecl of COB veytoee is not necessary to pass 
ownership to the vendee^ thoagh clause 2 of section 54 of the 
Transfer of Property Act"'says that' ■ o.wiiership can pass only by 
such a deed and not otherwise in the case of tangible immoveable 
property of one' liundrecl rupees and upwards. The decision 
in Kuralia Nmmhkai v. Manmhliram does not go and was not.: 
intended to go that,,, length ; nor, 'was it necessary for the purposes 
of that decision to do so since there was a registered conveyance 
" in'' the case. Were we to follow the Allahabad decision, we 
should be overriding the plain provisions of the Transfer of ':' 
Property Act. 

But then it is further urged by 'Mr, Shah that though there ' 
is: no registered conveyance to -give his client a title by sale, yet 
as he is a defendant in possession he is entitled to rely on it^:in ■' 
defence, and that the Court ought to take an equitable' .view 'of 
his rights. But the question is:. What are his rights? . The 
Legislature says in plain terms that in such a case he has no 
right of ownership but only a lien for his jpnrchase money; and 
such a right cannot be extended unless the defendant brings his 
ease within the principle of estoppel against the plaintiff, but no 
estoppel is pleaded or suggested. Nor is there any equity in 
defendanVs favour, for he could have himself got the deed 
registered, the plaintiff having executed it. This contention 
can be allowed, if at all, on the principle of part performance, as 
to which the decisions of the Courts of law in England have been, 
under the Statute of Frauds, that though there be no writing as 
required by the Statute, yet if there has been part performance 
of a parol contract, a Court of equity wdll assist the person who 
has got into possession under that contract. But that principle 
proceeds upon the fact as pointed out by Lord Selborne in 

Wa/Idism v. Aldm&u the 4th section of the' Statute "of ' ' : 

"Frauds -does not avoid parol contracts but only bars the legal ' 
'^■remedies ' 'by ' which ''they ' might- otherwise " have' bee'n''enforcech”^ 
'As said by Lord Bllenborough cited' Ahefe ' by Lord Selborne, 
Ate'':;'.'':'Sfcatote . does' . 'Hot' oxpresSly "'and' 'immediately '::vaeate- :such " ' 
contraete, if made by parol; it only precludes the bringing 'of 

q|,',_(l900) ^4 pom.:, 400' r 21 Bom. b. B. 220.^ ’ , . 
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actions to enforce But tlie Trais:|pr of Property Act 

' provides otherwise and says that no title of ownership can be 
created to tangible immoveable property of Es, 100 and npwards' 
in any other manner than by a registered conveyance. That 
excludes all considerations of equity based on part or whole 
performance and makes the law laid down in the Act applicable 
whether a vendee is suing or is sued. 

We must^ therefore, confirm the decree with costs. 

Decree confirmed. 


: APPELLATE CIVIL. 


Before Mr. JMice ChanM'oarlcar and Mr. Justiee BaU^. 

, MOHOBAL 

BAI JIVKOEE (oBioiXAX» Plaintifi?), Eespoxuent.^ 

Damage — Trendies for foundations — 'Percolation of rain*water through the 
trenches — Injury to tlie neigkhourmg house. 

The defendant dug a trench on his land for the foundation of a snperstrnctm*© 
on his laud. This trench was close to, and in a lino with, the back wall of the 
plaintiff’s bouse. The rain-water collected in the trench and percolating into 
the foundations of the plaintiff’s house, caused the back wall of the plaintiff’s 
house to subside and caused other damage. The jilaintiff brought a suit to 
recover damages. 

Held (1), that the defendant had a right to build on his land and for the 
purpose of building to make ditches for foundations. 

{2} that the effective cause of the damage being the percolation of the rain« 
water which collected in the trenches and caused the shrinkage of the house, the 
defendant was not liable. 

Before a person can be held liable in damages for injury caused to Itis neigh- 
bour’s land by water either flowing from -the formers land to the latter’s or 
percolating from the one into the other, it must be shown that the water was 
brought or collected on his land by Mm voluntarily for Ills ow-n purposes in a 
non-natural user of it. Otherwise, he is not liable. 

Second appeal from the decision of P. E. Percival, Joint 


' Judge of Ahmedabad, confirming the decree passed by Vadilal T. 
' Parekh, Joint Subordinate Judge at Alimedabad. 
to recover damages. 


’'''vv ' ■' 




Second Appeal ¥o. 562 of 190S* 




VWJU. 


BOMBAY SJflEIES, 



1. A. Ska/t (with the Advocate General), for the defendant 
(appellant) .-—The first point in the ease is that the plaintiff has 
no cause of action against us/ ^ defendant was using his 






The plaintiff ow»ed a Eouse in Lasminai-ayan's Pole in mi. 

of this house was a house belonging to “Mwom 
a temple of which defendant was the manager. The / 

ceendaut pulled down this house in June, 1900, and made Jivmm. 

trenches in September, 1900, for the foundations of the buildino- 
to be erected on the land. Tire plaintiff’s complaint was that by 
reason of water and concrete in these foundations, the eastern 
and southern walls of her house were weakened. One of tlio 
trenches fm foundation was in a straight line with the back wall 
of the plaintiff’s house ; on the 22nd September, 1900, while this 
se^nd teench was so open, it rained, the rain-water of the street " 

collected in the trench, and percolating thence to the plaintiff’s S 

and caused s^inkage of the plaintiff’s house. A portion of the i 

back wall of the plaintiff’s house fell down, the eastern wall ' 

cracked, and a portion of the ground fioor gave way. This suit 
was, therefore, brought to recover Rs. 1,000 as damages. 

The defendant contended (mfer alia) that no part of the 
plaintiff’s house suffered damage on account of his (defendant’s) S 

act or negligence; that necessary precautions were taken in 
digging the foundations, and that the plaintiff’s house was old 8 

and wmak and had cracks. v- 

The Subordinate Judge held that the acts complained of were *• 

commi^d by the defendant^ and that damage was caused to the 9 

plaintiffs house by defendant’s negligence. He, therefore 9 

awarded Rs. 500 as damages to the plaintiff. On appeal this 
decree was confirmed. ■ 

The defendant appealed to the High Court contending {inter 
aha) that the lower Appellate Court was wrong in ignoring the 
fact that the defendant was acting quite within his rights in 
having the foundations dug for the new building ; that he had in - ' » ‘ 

no wy transgressed any duty imposed upon him by law in 
raising a new building ; that the lower Appellate Court had ■ 
onuited to consider the point that the defendant had taken , / 

sufficient care to keep the rain-water from the foundations, and , ' 

that’ he was guilty^ of no negligence,' , , ' ' 'V;, ' ' ; ■ ^ ' , I 
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1904 . property in a natural and legitimate mannerj and was entitled 
to dig foundations on his own land for building purposes. He 
owned no duty to the plaintiff j and the "plaintiff even doesindA 
complain of any breach of duty on his part. The defendant is 
not responsible for damages resulting from the percolation of 
rain-water accirmulating in his foundations which is no act of 
his: see Wilson v. Waddell in which reliance is placed on 
Bolands v. Metclier,^^'^ Popplewell v. llodhimonj'^'' and Chadwick 

V. TrowerS^^ 

Secondly, the lower Appellate Court has recorded no finding as 
to our negligence. There is evidence in the case to show that 
we had taken proper precautions to prevent rain-water from 
getting into our foundations, which the Appellate Court has not 
considered at all, and even assuming that the defendant owned 
any duty to the plaintiff, then unless it were found that the 
defendant had been negligent, he could not be held liable for the 
results of natural pei'colation of rain-water on the plaintiff’s 
land through foundations dug on defendant’s land. 


Ill 




G. S, Rao^ for the respondent (plaintiff) :* — In this case^ the 
Miincipality of Ahmedabad had given a warning to the defendant 
to finish his buildings before the monsoon. Instead of doing so, 
he dug these trenches in September^ 1900 ; and he left them open* 
The trench running north to south was filltjd up in such a way 
as to have weakened our building. When on the night of the 
22nd September, 1900^ it rained, the other trench was open and 
Bp precautions were taken to prevent the rain-water which had 
accumulated in the street from getting into the trench. As a 
matter of fact the whole trench got filled with rain-water which 
percolated and caused the damage complained of. Both the 
lower Courts have held, that the damage has resulted, from the^ ■ ' 
percolation of rain-water. Under these circumstances the defend** ' : 

■ A : '* ,a,nt, was obviously responsible, as it was his act that brought about 

..accumulation of rain-water which, resulted,: in,, ,the.^percolaticm--‘^^ 
to our. land* . : The defendant., was bound :tb^ 'Use ■ 
such a careful way as. not to cause any damage to liis , 


(8)'a869)L*R,4Bxcli.m, 





see VtiMdas Tke Mmtkipd of 

Sombap^^ Tho«gh.fcl!e lower Appellate Court lias not reeor,I,jd 
any express finding as to the defendant's negiigcnco, the first 
Court has expressly Mind it and the lower Appellate Cmu-t has 
practically adopted that finding. The finding of the first Court 
about clefendaut's negligence does net appear to have been 
specificahy questioned by the defendant in the lower Appellate 
Court. The defendant has all along acted with his eyes rmen 
without any regard to his neighbour’s rights and ought to he 
"liChkl liable for tlie conserjueiice.?* 


^ The Advocate General, in reply;— The case of rUlaUas y 
yar Municipal Comniimoner of Bouha^ has no application. 
Ihe remarks of Lord Bramwell in Bamford y. Tnnlep & 
what IS a natural user of one’s property. The princiifie of the 
case ot ^fihou y. Waddell ought to govern the present case. 


J. The facts necessary for the disposal of 
.:gte,:^fiond appeal are practically^^ a moreover' botli 

:f ■ agree in their-findings as to those iaefei; tIiI 

plaintifi (who is the respondent before us) complains that , the. 
defeiidaiit^^Iias caused daQiage to lier Iionse by. aliowiBg tlie, rain- 
water collected into a trench dug by the defendant on his land 
to percolate into the foundations of her house. The defendant 
adiuifis that he did dig, but his defence is that, as it was done in 
the natural user of his property, he is not liable for dainage 
done to the property of the plaintiff by percolation. This 
defence, we think, must succeed under the elrcumstanees of this 
case. The defendant had a right to build on his laud and for 
tlie purpose of building to make ditches for foundations. It is 
not the case of the plaintiff that the defendant dug the founda- 
tions of his new building in such a way as to occasion damage 

to, or accelerate the fall of, her house. The effective eaufe 
• of the damage is : the percolation . of the rain water, which 
collected in the trenches and, caused the' shi'inkage of her house. 

^ or uses a thino-of a 
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dattgetoiis iiatore on his own lancl^ he musfc keep ifc .in at his 
own peril and is liable for the consequences if it escapes mi 
does injury to his neighbourd*" This is the principle of llfiamh 
\\ FkieAer<^^ which ^ in the opinion of the Judicial Committee, 
-of dhe:^' P Gouncil. in. Madras Railmaf Co. \\ The ZemiMlmr 
of Carvateiiaganm^'^ affords a rule applicable to clrciiinstances 
of the same character in India. In that case Lord Cairns, made 
these observations : — The defendants^ treating tlieiii .as the 
owners or occupiers of the close on which the reservoir was con-- 
striictedj might lawfully have used that close for any |)arpose 
for which it might in the ordinary course of the enjoyment of 
iland^be used yand'ifj in .what. I. ..may term .the natural user of 
' that land there had'beeri' any acciiinulatioii of . water, either ■ Oii 
, the surface or underground^ and if^ by the operation of the la.ws ... 
!.of nature^ that accumulation of water had passed off into the close; ■ 
; y . occupied by the plaintiff, the plaintiff could not lurve complained 

■I'"!'!"'/ ■ " 
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that that result had taken place (page 3*33). Lord Cran worth, 
'.referring to the maxim sic ulere (no nt aliernm nofi lmdas^,'mjs,\ 
.in his jiidgment that it is well ihiistrated by two cases—AM^JI . 
. v* Mfjirich and Baird v. WilliamsouF^ la. the . former, the ■ 
owner of a coal mine on the higher level worked out the whole 
pf his coal, leaving no barrier between his mine and the 'mine 
on the lower levels so that the water percolating through the 
upper mine flowed into the louver mine, and ol)structed the 




owner of it in getting his coal* It was held tliat the owner of 
the lower mine had no ground of eomplaiutd' In Baird v, 
Williamso'ii d) the defendant, the owner of the upper mine, 

' did not merely suffer the water to flow through his mine without 
■' leaving a barrier between it and the , mine below, but 
. to work Ms own mine beneficially he pumped up quantities of 
xvater which passed into the plaintifFs mine in addition to that 
which would have naturally reached it, and so occasioned him ‘ 
damage. Though this was done without negligence, and in the 
, :due woi'king of his own mine, yet he was held to be responsible . 
for the damage so occasioned/^ 


f ! ''''' V o) (ises) L. n.a h. l. ssa cs) {im) 7 c. b. sei. 


(2) (1874) IL 1.364, 


m (1863) u> a B. (K s.) m. 


' ‘ ^ ^ . (5) (1868) L. B. S H. L, 360 afe p. 341. 




le is dear from these judgmeHts in v. JPiekh.rm 

, before a person can •be held liable in damages for injur Mr • I 
td^tf by .ate.ei.her lW.g 

■ to the latter s or percolating from tho one into tlio other H 
.^nast be shown that the water was brought or colloctc.J on hi,! 

user of it " Q P«i'PO,sc,s in a non-natural 

tlZn r Thi,s i,s illustrate.! by 

the c^e ot V cited for the appellant and also 

brouo.h/hi^' In tlie former case, tiio plaintiff 

d!Sant' " -«tor-fro,a the 

coal held anT^' to the pkintiffhs lower 

^.xmtifl claimed reparation. The defence was that the defend- 
ait had com acted Ins operations in the ordinary mode with da-- 
-and reasonable care and that the influx of water complained of 
was ly natural gravitation. The House of Lords held, followiim* 
V. meicher,(^^ that the defendant when workirm the 
jper part of the mine was not under any obligation to the . 
plamtiff a,s owner of the mine on the dip, to pre, serve or to 
«.itore the impervious roof which, whilst it existed, prevented' ^ 
a gieat part of the rainfall from de.scending. One contention for, , : 

- e p am ift m that case was that tho water which had percolat- 
ed into ^ his mine from the defendant’s mine was ‘kbix-lo-a 

bm,” (defendants), ‘•'mine from tL 
surface, througn the defendants’s operations, carried on in an 
nnuOTal, unreasonable and improper manner. But tint con- 
tention was overruled by the Lords on the ground that 
according to the evidence in the case, tho defondnnt conl-i nob 
have worked hi, s coal in the usual and proper course without 
jreakmg «ie surface. Similarly in the present case, though it ' 
,M:be.caid:that the rain water , accumulated on dofehaiifs '^11 
.aiift: , as:.',:the- :resiif *ef rhis 'act, ^because it, was due to tlwUP^tmW 
o the trenches by him, yet the' digging was done and the .siuface 
of .Ills , land broken by,,.liim: &• t^B'.nsbal.ahd^pr^ ebdtsio # the 

enjoyment of his land by, 'the vdefendaritv He had a right to ' ^ 


,, (1) (tS68) L, E. 3 H, L. 330. 
‘ , (lS7S)2App, Cas, 06. , 


■(3U’884) 27 Ch. D, 588. 

^ (^} (l'-€S) L. R* 3 H, ,t)* 330. 
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build 'and for tlmt purpose to dig tlie foundations. There was no- 
' obligation cast upon. , him of ''taking steps to |)reveiit rain water 
fullina’ either on the siirface\^Qiv/in; the 'trenches dug for the- 
purposes of 'Jmilding— nor was he boiiiid; to' prevent that water 
percolating into- defendants property by the, operation of the 
;iaws of B'atiirej if the. trenches were' dug by him/ not dor the-:':' 
.^purpose'' of introducing 'water into' theiiij but for the purpose. of 
building and the natural user of his land. 

In Sj60w V. Whitehead d) in erecting a house upon their 


iancl^ the defendants excavated the ground to form a cellar, and 



. ‘ ' ' they built the house and put. .pipes clovni to convey the water 

’ ; ‘‘ from the roof, hut they were not connected witli any drain. The 

;througli'.''';the:':pipeS;:vihtO';dh'e:.e'^ collect,ed':':' 

■' ‘nioHar during, 

&f the hwUdmgsf The water found its" way '.by percolation 
, ■''! 'through the land into the plaintift'ls adjoining house _and caused:':.: 
' ' clanuige, Ivay, J., held, following v. thatd^^^^ 

liable-, because the defendant had "brought .the'^ 
his cellar and. collected it there ' for'; 
llllllilb bene:ficial to- himself. Now in the.case be,£ore:Us, .therol 

the;. kind. can.not be',.' said 'That' ■'■'.the:; Taiii;:’.'W:#et:l 
lllll® -into. the. plaintiffs land. was -introduced, by-: thd'.^ 

into,, his. trenches. '.for purposes of his own. vEai-B,::':. 
fallen- alhthe same' on the surface 'of -the .land if the; -,' 
.'been made- and ..as; th-e' defen,dant' 'had ' the . right'.;.: 
thc;-; natural -aiid-'.:U.sU'al -'course, of ;ei}joyio.ent,'::;p.f-;,.;;,': 
:£act..''.that;wh'en;''';th,e',:'';surface,.':.was:;;:.b;r'plt 
, rain which would otherwise have fallen on the surface fell into ^ 

"tlcder ; these - . circumstances'-'' the qu'es'tion ' '■ ' of - the' , 'def eniaat^s;;'i': 

does' -"not -arise' and’ the .decree'',o£ the -'Oourt'be'lo'W";"::,,:' 

plaintiffs claim dismissed 'W-ith ."■costs,--,-;':. 

' throughout on the respondent. 

' - ' ' Aj()j)eal allowed^' , [ 


{1884} 27 Ch, D. 588. 


(2) (1868) L.B, 3iH..I».S30. 
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According to the Criminal Law in England ^rom r 

is largely drawn, the assignment of perjnrv must be ^ 

or by one witness and the nroof of of lie \ "• i 1”°’''®*^ ^'"'o witnesses, 

hi. t«ti»0,r. Thi. ■“ r ° , 1 “ '“>= —h-W 

•ubtotairntte" the (Irfis?.”!"'' “ 

thel th.™ mini b, e<o'oboi«tim io ,.pp„i „ e„„rieil„„ bill ' I 

..I (,t sWtag ..a ..M 7 “ t" “• 

hK been ™„glj, pi„,af eljlmfcn. h?,T.Za™«M '’‘S 
ottb..mKdh..nelbe,n,.li.|W l>«<e»W. to the eell, 
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V. BAL CANGABHAB TILAK.* 
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The facts were as under;— ' 

Bhri Tasudeo Harihar Pandit alias Bhri jBaba Mabaraj, a First 
Class Sardar of the Dekthan^, residing at Poonaj died leaving a 
will dated the 7th August, 1897. Under the will the. testator 
appointed five trustees or pancJiaSi namely (i) Bai Gangadhar 
Tilak (accused), (2) Bao Saheb Kirtikar, Hu^ur Ohitins, mishat 
Karvir (Kolhapur) Sarkar, (3) Ganesh Bhrikrisbna Kbaparde, 
Vakil, Aniraoti, (4) Sbripad Sakhavarn Kutubhojkar and (5) 
Balvant Martand Nagpurkar. The wdll provided as follows 

My wife Shri Sakvar (Shii Tai Maliaraj) is at present pregnant. If no son 
is born to her, or if one is born and dies ]>roinatiirelj, a son should be given 
in adoption with the advice of the above-named gentlemeiij in the lap of my 
wife in accordance with the smstras, as many times as it may he found neces-saiy, 
in order to continue the name of my family ; and the above-named pamlias 
should manage the moveable and inimovealde estate on behalf of that son until 
he attains mcdority, 

Out of the above-named five persons Bao Saheb Ivirfcikar 
declined to act as trustee and probate of the will was granted to 
the remaining four persons by the Dlstdet Court at Poona on 
the 16th February, 1898, 

Shri Sakvarhai alias Shri Tai Maharaj gave brith to a 
posthumous son who died an infant aged about four months. 
Owing to the death of the posthumous son there arose the 
necessity of selecting a boy for adoption as provided for in the 
will of Shri Baba Maharaj, Sometime passed in finding out a 
suitable boy for adoption and on the 18th June, a meeting 
of the four trustees was held in Shri Baba Maharaj’s wada at 
Poona and it was then resolved that the several hoys of Shri 
Mahafaj family at Kolhapur were not fit for adoption and that 
a boy out of the descendants of the brother of Sidheswar Maharaj' 
at Babre near Aurangabad should be selected for adoption and 
that no other boy from other families should be adopted. 
Accordingly Shri Tai Maharaj, Tilak and Khaparcle w^ent'to 
-Amangabad on the 20th June, 19ol, and on the next day, Tilak ; 

Khaparde accompanied by some other men went to a place 
Nidhone near Babre where the descendants of the brother 
*''"*'*" ' k some boys', 
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to Aurangabad for selection of Shri Tai Maharaj. Out of 
Wie said bojs, a boy named Jagannath, a son of Malhar Manohar 
Dev. was approved by Shri rai Maharaj, Tih.k, Khaparde and 
ler persons. On the 27t,h June, 1901, a meeting of respeetable 
and Jearned persons was called at Aurangabad and in their 
presence a verbal gift and acceptance of the boy to be adopted 
was made and on the same day a iattahpatra (deed of adoption) 
was also written bearing the .signature.s of Malhar Manohar Dev 
, ail , ai^ Maharaj, and attestations ot‘ witoesses. After these and - 
other minor proceedings were finished, Shri Tai Maharaj Tilak 
and other persons returned to Poona on the 28th June, 1901, 
Khaparde^n the meanwhile having gone to Amraoti. After her 
re urn to Poona, Shri Tai Maharaj changed her mind and began 
to show clear indications that she wanted to adopt Bala Maharaj 
0 Kolhapur and that the adoption would come oflf on the IStli 
r* circumstance led to a disagreement 

. Sf •'"m" ^ Kumbhojkar on one hand and 

in Tai Maharaj on the other, Nagpurkar who was tlio kmUari 
(manager) of Shri Tai Maharaj siding with her. There were 
varmus proceedings between the parties and among them there 

29th July, 1901, made by 
Shn T il Maharaj to the District Judge of Poona (Mr. Aston) 
who was also the Agent of Sardars in the Dekkhan, against the 
tiustees for the revocation of the probate of Shri Baba Maharaj’s 
will, on the ground that the will was invalid and that she 
succeeded to the estate as the heir of her deceased posthumous 
son. In the said application Shri Tai Maharaj alleged that i 
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Opponents 1 and 2 (Tilak and Khapai-de) taking advantage of petitioner's 

waaW as a woman, induced her to go to Aurangabad and forced her to si^m 

some dMuments relating to adoption. After her retnm to Poona she took 

A I , t - - . - ' , ' 


I 




_ pr^v^uwamv and ultimately hy keeping lier 

m oonimement for sk days attempted to coerce her into consenting to certain 
matters. Portmiately an event occurred which put an end to her confinement. 


^ 1 I -mm. M ATXCWlJCI 

1 : raj and his eisamination lasted ffom the 18th November, 1905 
to the 3rd Apil, 1903, somefcimfeS ' from day to day. Afte 
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^04 iho examination was closed, the District Jiidge gave sanction for 

Enpehob the prosecution of Tilak, inter alia, under section 193 of the 

Indian Penal Code for giving false evidence in a judicial 
proceeding, as follows 

In that be made tba following statements tinder examination as a witness 
during the hearing of tbe Miscellaneous AppHcatioiij No* 112 of 1901, in the 
District Court at Poona, 

(1) Tlie boy was formally placed by bis father on tbe lap of Tai hlabaraj and 
Tai Mabaraj gave bim sweetmeats and tben the father said to Tai Mabaraj, 

, ‘‘ bfoiv you should protect tbe boy-*"tbe boy lias now become your son : whether 

fool or wise, be is yoursd’ 

(2) We never kept her (Tai Mabaraj) under restraint nor intended to do so. 

The ease was tried by E, Clements, First Class Magistrate of 
Poona, who after rejecting certain applications of the accused for 
the examination of witnesses whose evidence was considered to 
be material by tbe defence, found the accused guilty on both thfl 
counts of the charge and sentenced him to rigorous imprisonment 
for eighteen months and a fine of one thousand rupees ; in default, 

> .further rigorous imprisonment for two months. 

On appeal by the accused the Sessions Judge acquitted him oh 
the second count of the charge, but confirmed the conviction oh 
the first count and reduced the sentence to six months rigorous 
imprisonment and a fine of rupees one thousand or in default 
furtlier rigorous imprivSonmeiit for two months. 

The accused having preferred an application for revision, 

, Brmmu (with D. A, Khare) appeared for the accused 2 -««- 

Our first grievance is that the Magistrate should have examined 
certain witnesses whose evidence even the Sessions Judge 
considered was essential. We applied for a commission to 
examine them, but the Magistrate w-ithout giving any reasons 
cancelled the commission he had already granted. Most of the 
. witnesses were so intimately connected with the facts of the case 
that our case has been prejudiced by their evidence not being on 
i '-li.'i the record. 

'Ji'’ Secondly, we submit that the Judge should not have brushed 
-■;i ' ' aside the whole of tbe Aurangabad evidence. That evidence was 
\ :alsq with the principal allegations 'as ‘to- 
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Thirdly, the Judg» bases the eonvicfcion o£ the accused not on 
any positive evidence but rather upon what he considered to be 
the omission in certaiif of the letters addressed by the accused of 
the full description of what took place at Aurangabad. We 
contend that there is in fact no omission as in the earliest of such 
letters the fact of the adoption is mentioned. It is not at all 
necessary to give a complete description of all the ceremonies 
that take place at an adoption. The word adoption would 
connote that all the necessary ceremonies have been performed. 
There was no occasion to give a detailed description as the fact 
of the physical giving and taking of the boy was not challenged 
by anybody. (At this stage several Exhibits were gone through 
and consistency therein was pointed out). 

ScoU (Advocate General) with Rao Bahai w V. J. Kiriikat, 
Government Pleader, appeared for the Crown : — We submit that 
the High Court has no power to consider evidence in matters 
coming before it in revision. 

As to the omission to call certain witnesses, the Magistrate has 
given reasons why he did not call them. The matter being 
within the discretion of the Magistrate, this Court has only to see 
whether he has exercised that discretion improperly and whether 
he had any data before him in the light of which he could 
exercise it. The Magistrate has referred to such data and has 
given his reasons. The Aurangabad evidence has been dishe* 
lieved by the Magistrate and the J udge also has disbelieved it 
by implication. The Magistrate and the Judge have very care* 
fully sifted the several statements made by the accused in writing 
and we submit that the conclusion to which they have arrived 
1 with respect to the guilt of the accused is inevitable. In the 
' letters the accused described the other ceremonies and expressly 
omitted to state anything about the physical giving and taking 
of the boy. The subsequent conduct of the accused is a piece of 
evidence which the J udge was competent^to take into considera- 
tion, (Here several Exhibits were gone through to show that 
the physical giving and taking did not take place). 

Bramon, (in.reply) ;r-The High, Court has power to. interfere 
in revision. Section 485 0£ the Criminal Procedure Code 
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ifiOi. , expressly authorizes the High Court'to see whether the order of 

tlic Siiboritiriate Court is proper. 
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JlNKiK’S, 0. J. i — The charge on which the accused has been 
tried is under secdon 193 of the Indian Penal Code with inten- 
tionally giving’ false evidence in a judicial proceeding in that ho 
made the following statements while under examination as a 
witness during the hearing of Miscellaneous Application No. 112 
of 19ul in the Disirict Court of Poona 

(1) The boy was formally placed by his father on the lap of 
Tai Maharaj and Tai Maharaj gave him sweetmeats and then 
the father said to Tai Maharaj, ‘now you should protect the 
boy, the boy has now become your son : whether fool or wise he 

* yours * 

(2) We never kept her under restraint nor intended to do so.’^ 

Mr. Clements, the Magistrate appointed to hear the case, 

found the accused guilty in respect of both statements, and, 
convicting biuj of the offence, passed on him a sentence of eighteen 
months rigorous imprisonment, and a fine of Rs, 1,000, with two 
months further rigorous imprisonment in default. 

On appeal, Mr. Lucas, the Sessions Jutlge of Poona, has 
found the accused guilty in respect of the first statement alone, 
and reduced the sentence of eighteen months to six months 
rigorous imprisonment. 

The accused has now applied to us in revision, basing his 
application principally on the grounds, first that the Magistrate 
and the Sessions Judge have failed to call evidence necessary for 
the proper determination of the case, and secondly, that the 
reasons of the Sessions Judge are insufficient to support the 
conviction. To understand the case a brief outline of the 
;acimifct.ed facts, is desirable. 

On the 7tli August, 1897, Shrimant Shri Vasudev Harihar 
Pandit alias Baba Maharaj, a Sirdar of considerable position Jn 
the Beeean, died leaving a will, whereby he appointed as his ' 


Eao Saheb Kirtikar of Kolhapur. 
Mr. Kumbhojkar and Mr. Nagpurkar, and to' 


ill 


vv: f'theni;yhp. .committed wide powers of management over Ms ‘ 
’ property • ^ Bao. Saheb Kirtikar declined to act, and probate was . 
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granted to fclie rest, .liie te*stafcor ■ was sarviv'ecl by Ms widow 
Tai Maharajj who was pregnant at the time, and by his will he 
directed in the events •there indicated that she should adopt a 
^■■^aonvwith’ the advice' of the traste^^ . 

A posthumous son ’ivas born, but he died, and then the 
necessity arose of making an adoption* After some dicussion in 
which the trustees and Tai Maharaj took part, it was determined 
that a visit should be paid to Aurangabad in connection with 
the adoption of a son, and accordingly on the 19th of June, 1901, 
Tai Maharaj and Messrs, Tiiak and Khaparde with a number 
of attendants left Poona for Aurangabad* Several boys were 
seen, and ultimately the choice fell on Jagannath, the son of 
Bhausaheb Dev, as the most suitable of those who had been 
inspected. Doeiiinents were executed in relation to the adoption, 
and on the 28th of J une the party started for Poona. 

The first of the two statements charged as false evidence in 
this case relates to what is alleged to have occurred at Aurangabad 
on the moning of the 28th, Soon after the return of the 
party to Poona, Tai Maharaj expressed her intention to adopt a 
young man from Kolhapur mined Bala Maharaj, and ultimately 
purported to cany her intention into effect. 

This brings us to the judicial proceeding!, in which the false 
evidence is stated to have been given. It commenced w-itli a 
petition by Tai Maharaj to which the executors were parties as 
opponents, asking that the probate granted to them might bo 

■'.cancellecl. 

Such an application could only be made under section 50 of the 
Probate and Administration Act of 1881, and the only grounds 
stated in that section as a just catjse of the cancellation which 
could have had any application were the 4th and 5tli. with 
neither of which had the alleged 'adoption, at Aurangabad any- . 
thing whatever to do. Yet the accused, though cited 'by the 
petitioner as her witness, w^as kept in the witness-box, are 
told,;for no less than 17 days, cluring''the greater part of which 
he was subjected to a most rigorous' cross-esammation by the 
person l>y whom he was called on; matters wholly irrelevant to 
the subject then .under investigation*' . 
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; 1004. It was in the course of this examinatioo that the accused 

; statements on which the present charge is based. 

' e. The law of England requires that a false statement in order 

GAKaAi>iti.B to support a charge should be material to the question in dis- 
Tilatc. pute, but the Penal Code does not impose that qualification, so 
that we need not consider the question how far the statement 
became material through the ruling of the J udge, who permitted 
■: it to be put. 

We have nothing to do with the second of the two statements, 
for Mr. Lucas has held the charge in respect of it not proved we 
are only concerned with the first. The prosecution in respect of 
these statements originated with a document described as an 
order, sent hy the Court before whom the application for cancel- 
lation of probate was made to the City Magistrate of Poona. 

, The offences ascribed by that document to the accused are 

- many, and include forgery, and the using as genuine a forged 
document ; yet, though the accused demanded that those charges 
should be proceeded with, this was not done, and the Advocate 
Genera! has stated in this Court that all charges except that in 
question now before us have been abandoned. 

First we will deal briefly with the objection that the Magis- 
trate and Sessions Judge failed to call evidence necessary for 
the proper determination of the case. 

The accused desired that Kumbhojkar should be examined on 
commission ; he lived outside British territory, so his attendance 
before the Magistrate could not be secured, while it is clear his 
evidence might have been of considerable value to the accused. 

On the 10th of February, 1903, at the accused's instance the 
Magistrate decided to ask for a commission under section 506 of 
the Criminal Procedure Code in the ease of Kumbhojkar, 

On the 26th of February Mr. Strangman, counsel for the 
■ ■ prosecution, stated that he had good reasons for believing that 

i , Kumbhojkar would appear on the 16th of March if summoned, 

. A summons was therefore issued and further proceedings in the 
' , , , matter of the Kolhapur Commission were stayed. 

' ' On the 13th April (to which date proceedings were adjourned 

produces the evidence of 

two witnessesr-i-l Kagpurkar, 2 Vishnu Narayan— reeardinff / 


two witnessesr^l Kagpurkar, 2 Vishnu Narayan— regarding. / 
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Kumbliojkar^s iiioveme'Sits. Yeshwaiit Ganesh is also exarniEed 
by tlie Court.,*.*. Mr. Karandikar is informed by the CWrfc tlmt 
the Court does not no# consider that there ai*c any grounds to 
issue a OormiiLssion for Kiimbhojkar’s evidence.^V 

Now what was the evidence on which this, conclusion Js 
-ibunded ? ^ Vishnu say in effect they were told 

,\,.by ■ Yesliwant that Kunibhojkar was in Poona^ so that their 
evidence was merely hearsay : but that is not alb for Yeshwanfc 

■ when' called gave a direct denial to this. 

. How this evidence was made a ground for the decision wC' 
•cannot conceive. The Sessions Judge thought ^^it would have": 
been wiser if Mr. Clements had issued a Commission for the 
examination of Kiimbliojkar at Kolhapur : it certainly would. .. 

But this does not exhaust the accused's complaints, for be 
desired that Shankar Hari Giirav, Laxman Shivram Mhasvadc 
and Anani Narayan Bele should be called by the Court. 

The last of these three was an important witness, for not 
only did he accompany Tai Maharaj to Aurangabad; bat also 
according to Parvati, one of the witnesses for the prosecution 
(Exhibit 52), on BwadmU Antoba Behale distributed sweet** 
meats as Jagannath had become Tai Maharajas Yajman, 
master.’' Antoba Behale is Anant Bele, we are told, and 
dwaclmU is the 28th of June. Anant Bele is also said to have 
written an Exhibit, which was treated as of considerable 
importance by the Magistrate, Exhibit 14. 

The Sessions Judge has commented on this and expressed the 

■ opinion that the prosecution erred in not calling these witnesses. ^ 
Yf ith this we agree. 

In explanation of his determination the Magistrate says 
^Hhere are facts in this case which strongly support the 
prosecution in saying that these witnesses would not speak the 
tmth/^ 

' On this Mr. Branson has commented'' that nowhere on the 
record does it appear that counsel for the .'prosecution made any 
such case, and this comment has ' not ;]been displaced by the 
prosecution. ' . L ' 

‘ The ’ considerations which' weighed "With the Magistrate 
WCres— f the, extraorijinary popularity and influence of. 
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190A', , ili.e accused ;’' .(//) that tliere^ was evir?epce which sng'gested 

that ■' the accused: to-jk sieps ■ to UTideffriiiie^"^ 
B\j& >y,hatc '’Cr aiiihoFitiy Na^piirkar had ovef the establishment at 
QAifADiiA® the maia ; (e) 'thatiheto.wero tacts.:; wh,icb:, :sh,owTd' in:teiP.eto^^^^^ 
Qn' the part of 'the aCcnsetl ■ with witnesses aiid persoiish'wlio'' 
might have given evidence for the prosecution ; (d) tliat there 
was, a very iostriicdye example of the aecosecks methods in the 
case of Parvati i and (e) that it was in evidence that Sliaiika,!’ 
left his place in the 2 oada while the case was going on and that 
Anant Bele had deserted Tai Maharaj. 

It will be seen that only the fifth of these considerations had 
. any direct application to the particular witnesses ; the other four 
;|f|l|i|p^^ ■be;:conde:mnedj:;and;w,0p:ass:;'::to 

'I'Vo , ' out' more. ' ' ':b 

b ‘ ' ' The evidence as to Beleys untruth fulness' is Nagpurkhr^'and'':; 

; I, . 'b / 'as to Shanker’s is Tai Maharaj's, and 'we are of opinion ;lhat;;theb 
; Magistrate was wrong in coiiclucling on their .testimony they', 

, would not have spoken the truth. 

’ The Sessions Judge has pertinently remarked that , all the;/: 

Magistrate could assume was that perhaps they would not speak; 
ill favour of tlio prosecution. No reason personal to Laxmen 
was adduced* 

Wo think the objection urged by Mr. Branson to the course 
adopted by the Magistrate, and not corrected though disapproved^-' 
by the Sessions Judge, well foiiiided. 

This brings us to the gravest aspect; of the case^ , we mean the ' 
objection urged and supported most ably by Mi\ Branson, that 
the reasons of the Sessions Judge are insufficient to support the 
conviction. 

Now what is the evidence as to" the 'truth or falsehood of the 
' ' first statement ? ' . ■ ; 

'to' The direct oral evidence consists of the sworn testimony on 

' the one side of Tai Maharaj to its falsehood^ and on the other of 
^'5,:;''’ ' ' the several, witnesses called for the defence, who deposed to' its ' I 
/^;>to’to;; ^ ijratln / • • * — ’ ■ ’ ,, , 

’b rbb’" ^ The defence witnesses include (1> Krishna Shastri bin Nathu J: 
^ Exhibit D 67^ .whose occupation is described', as 

■ -routine ■■■^of ' ■ cprempnial ' ' wor^ip ' 
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and who was the (y^tl’ologer consiiUecl in oonneetlon. with the'- 
Aurangabad adoption; (2) Maliadeo Gaiiesh Bel'e, Exhibit D 72^ 
a pleader of Aurangabad; 0) Krishnfiji Govind; Exhibit D 73j; 
an acting teacher in asehool on a salary of Rs. 75 per' month ; 
(4) Laxman Tiiinlak .Pai’iiaikj Exhibit D 74, a pleader in His' 
HigliiieMS the Nizam’s Coiiils; (5) ¥inayak Balkrishna Dangade, 
...-Exhibit D 77, «a school s.n aster oo Rs. 12 a inontb; (6) Ragliimath'" 
■Div^akar^ Exhibit D 78o an Echmaiional Inspector's karkuii'Oa 
Rs. 16 per montli ; (7) Keshav Vitbai Bhide^ Exhibit D 8f)^ Head ■■ 

■ clerk, Educatioria.1 Inspector's' Odico, on a pay of Rs. ' 4'5 ' 
month and with a private income ns an Inamdar of about .Rs. ■■ 
500 per 9 . 111111111 ; (8) Shankar Balvaiit Poohle, Exhibit D 81, 
Assistant Master of the High School, Aurangabad, 011 a pay of 
lis, 20 per moiitii and (0) Maliiar Bliausalieb Dev, Exhibit D 82, 
';Jagamiath‘'s father. ^ 

:r to Tai Malmrajhs interested , 

statement, the testimony of several witnesses of apparent res- 
pectoBiiity, and yet the whole of their evidence is put on one 
Bide without a ivord of comment, beyond a profitless generaliza* 
tion as to the unreliability of native testimony. These witnesses' ' 
wore, not examined before the Sessions Judge, or for the matter 
of that before tlie Magistrate, so that this whole>sale <lisregard of 
their testimony cannot even be defended on an appeal to th^ 
opportunities of just appreciation commonly ascribed to the 
officer before whom witnesses are examined. 

We must be careful/^ it ivas said in M%(ihm Sooitm SmuUd 
V. Snroop Ghviider Sirhar Vhotddfy, to carry this caution 

. .to an . extreme 'length, nor utterly to discard oral evidence, merely.', 
because it is oral, and unless the impcaeliiDg and discrediting 
eircuinstances' are’ clearly found to exist. It would be verjr 
^ dangerous to exercise the judicial function, as if 110 credit cbiild 
necessarily be given to ivitnesses,, deposing voeBj how heces*' 
sary however it may be always to-’sift-such 'evidence with great 
mmiiieness ' and care/*’ What is here^'- said, applies with even 
greater force where the witnesses thus dealt' with are called on 
behalf of the accused, and where in'’'"the , result action is taken 
against him. ^ We can find' in the-judgraent'of the Sessions Judge 

' ;/ \ (W)4Mpo*Eii.43lat|)^ , ; r : ' 
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n .0 attempt at sifting this large body of? Aiurangabad evidence, 
and had it been necessary, we should have been prepared to hold 
that the absence of any discussion of this evidence called for the 
defence constituted such a grave omission , that on that ground 
alone we would be bound to interfere. But we proceed in 
preference to discuss the case on the further lines on which it 
has been argued before us. • 

At the outset it is desirable to observe the foundation on 
which the Sessions Judge has built up his conclusions. He says 
"After a very careful consideration of all the evidence I have 
reluctantly come to the conclusion that it is quite unsafe to 
believe any of the oral evidence in the case except in the follow- 
ing cases:— (1) when it is borne out by documentary evidence, 
(2) when the statements and admissions are against the interest 
of the side on which the witness i.s examined, (3) when witnesses 
on eitlier side agree as to any fact." We have already pointed; 
out that the only oral evidence directed against the accused is 
that of Tai Maharaj, and, as to her and Nagpurkar, the Sessions 
Judge himself has said not merely that he was not prepai-ed to 
act on their evidence, but that be was convinced both of them 
had given false evidence against the accused before Mr. Clements. 

Now it is necessary to seo what Tai Maharaj ’s evidence on the 
point is : it is quoted in some detail in the Sessions Judge^s 
judgment and we need not now repeat it here : suffice it to say 
that it agrees in no respect with the version given by the 
accused and his witnesses ; she even describes such scene as she 
admits, as having occurred in her bed-room. It remains then 
to be seen how her version is borne out by the documentary 
evidence. This part of the case is rested on the doeumeht^S to 
which we will now refer. 

They group themselves under two main heads, those prior to 
the visit to Aurangabad, and those that came into existence 
during or after that visit ; of the first it is said that they do\ot 
point to a fixed plan to adopt a boy at Aurangabad, that on the 
contrary they show Tai Maharaj had by no means abandoned 
the idea of adopting Bal%, Maharaj of Kolhapur: of the second 
group it is said that there is a significant absence from them of 
reference to a corporeal giving and taking, and that they nega- ’ 
tive it at any by inference. 
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How tlie first g’i;oi«p is 6bvionsly tli,e less iniportaiitj and ifc ih 
doing it 310 injosfcice to say that for the purpose in hand it woiilch 
standing alone^ be of*no value : at most it could only give colour 
of probability, ' 

We therefore pass it by for the present and proceed to a 
consideration of the second group which falls into two divisions ; 
those documents that came into existence during the visit to 
Aurangabad and those subsequent to it. 

Now the documents in the first of these divisions call for the 
comment that in the circumstances they could not be, or contain; 
a narrative of the occurrence to which the accused deposes : they 
'were prior to it^ so that all that can be said of them is timt they 
lend a' probability to the one version or the other as represent! ii'g" 
what iiiimediately before the event it was expected would 
happen. Thus these documents too, it is obvious^ are open to . 
the same remark as the first group on ivhicli w:e have already 
commented. 

This brings us to the second division of the second group. 
As the argument derived from the silence ascribed to the accused 
has occupied so large a place in the discussion before us, it will 
be convenient to consider here its value as an incriminating 
circumstance. It is usual to refer this class of proof to the 
maxim riui taeet conscnUre mdetnr^ but like most maxims, this 
must be taken with considerable qualification even in a civil 
suit, much more wlien it is used to establish the guilt of an 
accused. For silence to carry incriminating force in a ease like 
the present there must have been circumstances which not only 
afforded the accused an opportunity to speak, but naturally and 
properly called for the declaration which is said to be absent, 
The first documents that call for notice are Exhibits 68-A and 
6S-B, both purporting to be sent by Tai Maharaj to Mr. Aston/'as , 
Agent for the Sarclars in the Dekkhan, the first being writteti in 
English by the accused' himself^ 'the second in Marathi at' his 
dictation. It is true that in' neither of these documents is the 
corporeal giving and taking mentioned | in Exhibit 6S-A ifc is said 
that fcho' party went to Aurangabad to'see and select a boy eligible 
for adoption^ that Tai Maharaj had selected Jaganiaath, that pre- 
liminary dpcu^'euteiiad :^en■ exe'cute^^^ and that the ceremony ;;•< 
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of Afloptioii would be sliortly celebrateci " Exhibit 68-B is sub- 
stantially to the same effect^ but special reliance has been placed 
on the statement that *^The celebration of tte adoption ceremonies 
will take place at Poona hereafter when yoiir Honour will of 
course be invited to the Durbar -according to ciistoma**® 

First then what is the value of the fact that in these docu- 
ments the corpoi'eal giving and taking is not mentioned in the 
light of the principle to vhich we have referred ? In our opinion 
it has BO appreciable force as a piece of self-disserving evidence ; 
the proeeediDgs at Aurangabad were nut questioned at that time, 
much less was there any denial of a corporeal giving and takings 
!:> so tliat there was no occasion for the statement as to a detail of 
whose absence so much is made. 

And wre may here appropriately alludodo the accusecFs state- 
ment in the miscellaneous proceedings that ho had never heard 
I '’that Tai Maharaj disputed the fact of adoption^ and in truth it 
would scern that until those proceedings the corporeal giving and 
had never been questioned or even mooted. 

: In Exhibit 6S-A it is said ceremony of adopidon will sliofUf 
ie- eelelmhi in Poona when due intimation mul invitation widl "be 
formally rjiveu to your Homnrf and stress has been laid on this 
by the prosecution as imlpyiiig that the gi\ ing* and taking still 
remained. to be performed. But- it has not been suggested/' that 
■ d,t':.wmuld be either necessary' on usual for the Agent for ■ the ■ 
Sardars to bo invited to witness the giving* aiiil taking of a son 
in adoption. Next the the cermo^ey of adoption ivill 

ie eelehratecl is at least ambiguous; it 3nay as well connote 
commemoration as performance. And even if the phrase be 
construed in the sense of a perfoniiaiice with appropriate rites 
...and ceremonies^ ■still, on the authorities that 'woiild not negative 
the idea of a prior secular giving and taking. 

The accused was not even qiiestionod as to the precise force f)f 
this English version. 

^ , The passage in Exhibit 6S-B, which wo have read, at first sight 
, appears to tell against the accused, when regard is had to the 
' lyiarathi^ words ixsecl Those words are BaUa ViUhan Samsramhk, 
which have been rendered the adoption ceremonies/' The argu- . 
'ipent'is bhatlahsmuch as the words Datia Vklkan mean the'" act 



?0L xxvin.] 


BOMBAY SERIIS. 


of giving tlic expi^^ion niiisi have meant tliat there was to 
be aii actual ceremony of giving aii<l taking* Ihit the expression 
has been clearly ex*f]aiiie«l by the accused in the course of his 
examination in the iniscellaneoiis procecjllngs^ tbougii the opponiig 
^ pleader by whom he was examiiieJ either could iiot^ or Wuiild 
not, understand the explanation. That explanation is that the 
words refer to the vsocial fimctions in connection with the a(Iopd.on^ 
and if that be so^ it does away with the idea of an incoiisisiency 
with the statement on wliicli the accused is charged. No evidence 
has been adduced to show that this explanation is iricorrectj and 
in '.answer to a question put to him by the Courb. the Advocate 
■G'enerai on i'listructioiis has admitted that if the accused intended 
: to refer to the social ceremonies ' he narnes^ there wms no other 
expression that he could so appropriately, have used.. ■ We have' 
■..'parallel expressions in, Englislq where we speak of a wedding'. 
- breakfast or' a christening party without in any, way suggesting 
a performance at those -social functions- of' any ceremonial rites.'' ■■: 

The next document is Exhibit 19 in appeal, a letter dated the 
30th of June^ 1901„ and written by Nagpiirkar under Tai 
.;Afaha'raj^s' order ^ Kiimbhoj.kar. .■■ 

. . It'is said tha^ is no reference here to giving and taking: 
:''but'in the first place this letter was not writteii'by the aceused'.^.v 
and next it is to be noted that in describing the events at 
Aurangabad Tai Maharaj saysW^Mr. Dadasaheb Khaparde told 
me to adopt any one of iliese^ especially^ if possible, tke hog 
who has mw ieefi aioptedJ^ These words cleaidy indicated a 
.complete adoption aiKl all that is essential to it, includi.og^'a- 
taking in the lap, with which every Hindu must be familiar as ■: 
a necessary act to a complete adoption. This is in accord with 
.what is later said ill the letter In short there now remains 
110 ' 'work connected with adoption. The ceremony which has to 
be'# performed wdll be performed soon after selection of an 
auspicious clayT ^ . 

: Exhibit D-6 3 written on the ^ same date, in our opinion sug- 
'gesfa no valuable inference either way. 

; The prosecution' then refer to Exhibit 63, suggesting that the 
heading is not consistent with a 'corporeal giving and taking, 
and that the mention of _ gift and acceptance in the item opposite 
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1904 , ilxe sum Es- 16-13-6 was an interpolafion ty- the accused* The 
"''' ESpEttoir"* ' scetod of these'' suggestions is' absolutely unwarranted^ and 
Bai*' ' appears to have been first , made on appeal^, while the heading 
GA|GAimA» ‘vv-as not WTitten by Tilak^ and is not. unequivocal. ... 
iiliil?'- on the. the 5th of' July we' have report^. .Exhibit D. 1,4>' by;;; 

trustees of the estete^ in which it. is distinctly,, 
stated that the party returned from Aurangabad after giving 
a boy in adoption on the lap of Shri Tai Maharaj and aJter 
finally !,disposing of this matter as settled/-' From Exhibits 23 
and 22 it appears that ’.this report came to the knowledge of 
Nagpurkar and that he recorded his assent* 

■:th'at:..Hagpurkar; who after,' .'.the..- 
visit to Aurangabad was working throughout with Tai Alaharaj 
and against the accused, never challenged this distinct state- 
j-i iBent'of corporeal giving and taking until several months later. 

’ , " In the face of this statement we are unable to understand how 

di..„...„... .1.!,..... .the S,e.ssions Judge can haye' thought' that the corporeal. '.giving,''"' 

taking was never asserted by the accused, or .how he could , 
liave been led to explain away that explicit statement as-" merely':'', 
metaphorical. It was admitted before us that no other ex- ■ 
pression could with equal propriety have been used to express 
the corporeal act, and it appears to us antagonistic to the first 
principles of Criminal Jurisprudence thus to explain away to 
the prejudice of the accused a statement, which in its legitimate 
sense indicates a corporeal giving and taking. The prosecution 
have attempted before us to get rid of the efiect of this document 
by impugning it as an antedated fabrication, but nothing has 
' ; been shown to support this contention, which does not seem to 

have been made before the Magistrate, was not noticed by the 
'■i''''-'';- '' '' ' Sessions Judge, and is negatived by Exhibit 23. Finally the all- " 

' _ _ , important statement in Exhibit D 14' that the party returned 

'’ji; ^ after a boy had been taken on the lap by Shri Tai Maharaj ’in 
' adoption and after finally disposing of the matter as settled 
-3 h ; ■b;, derives complete confirmation the passage in Nagpurkaris 
in Exhibit 22 wherein he says will not help Shri . 
b' ’ ' ’ '^Panclit^BIaharaj and Shri Tai Maharaj for uUmg mule Auranga- 

_ bad;adoption/^ , , On tbte'fith of July Tai Maharaj went to the 
^ ^ Agent hf ' the ‘Sirdara^ .and' in -Exhibit D 22 wo have a complete 
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statement of all she tgld hisa. Thai document was writt<^n by 

her in Iiis presence and it starts with the assertion^ the son 
made by Tilak is not pleasing to : This in our opinion is 
an admission that the adoption had' taken plaee^ but for some 
reason is passed over without comment by the Sessions Judge, 
The Advocate General seeks to minimize the force of this 
sentence by contending that it must be read with Exhibit 19 in 
/appealj and that its true meaning is that the accused acted' for 
her in the transaction. But this does' not take away from the"' ■ 
■finality of the adoption impliedj, confirmed as it is by the phrase-' 
the very boy wdio has been adopted/^ in Exhibit 19 in appeal./' . 
■■ .We .now come to the telegrams and letter sent by the aecuserl..'' 
.', to Kolhapur on the lltli of July after Tai Maliaraj had attempt-' ' 
ed to proceed with the adoption of Bala Maliaraj. 

The first is Exhibit 10^ a telegram from the accused to "the 
':'BiwaE. of Kolhapur, ill wdiich it is said giving and acceptance' ", 
of a son by Tai Maharaj has been completed by registered deed 
at Aurangabad with trustees^ consent.^^ The prosecution lays 
stress on the reference to the giving and taking hy registered 
deed, ignoring the effect of the word completed^ which is certain-* 
ly susceptible of the meaning that the registered deed was by 
way of complement to the amt of giving and taking, of which it 
.s.iippli'es tangible evidence . of. a. character likely to influeace' th'e'' i ."' 
: :person.addressed. ... . ■ 

In Exhibit D 41^ a telegram from the accused to the Diwan, it 
is said, Trustees cannot sanction Bala Maharajas adoption.' 
Another boy has been already given and taken. Any other adop- 
' tioE" would not valid in iaw/^ ■ Here the giving 'and taking.:' is ■. 

. distinctly asserted as a bar to -future adoption. 

In Exhibit D 42, the accu'^ed telegraphs to the Biwan, Any 
'adoption by Tai Maharaj without trustees^ consent is void and 
illegal according to Baba Maharaj’s will and even if sanctioned 
by the Durbar will be contested/^ Exhibits D 43 and B 44 to , 
the Sir Nyayadhisfi and the, Bnltnis were in the same terms. 

In ihese telegrams an additional' ground of objection is advanced, 
but k no way traversing or ah,tagonistie to the others. 

/. Exhibit D 45 is a letter written ''by the accused to the- 
Diwan, in which ho states tb'e-- objections to Tai Maharaj's pro- 
posed adoption of Bala Maharaj. _ 
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' Relying on tlie decision of the Privy Obimcil^ the accused 
EMBiBOif iiiaintaiiis that Tai Maharaj cannot appoint any boy without the 
' ' "'"consent of the trustees, and he then proceeds to state the 
circumstances connected with the Aurangabad adoption asserting 
‘ ' * that Tai Maharaj selected and settled to take in adoption a boy 

named Jagannath, that a registered deed was passed by the 
father of the boy to Tai Maharaj giving his son in adoption and 
that Tai Maharaj accepted the gift bj^ a sJiera on the document : 

! the letter then proceeds the adoption business is thus practically 

completed so far as the giving and receiving of a boy is concernedj 
and no other boy can now be adopted according to law. What 
remains is the ceremony which the trustees have resolved to 
celebrate soon after His Highness’ permission to adopt is obtained 

yi ' r *' '' Later on it is said when we returned from Aurangabad^ it 
: became known both here and at Kolhapur that the trustees were 

unwilling to adopt a boy above 12 and a boy from the Aurangabad 
i family or branch Ms been selected^ given and tahen for 

In our opinion this letter, as will even more clearly appear 
from the summary of it in Exhibit D 46, a document of the next 
day’s clate^ was intended to allege that as far as the giving and 
* receiving were concerned, nothing remained to be done* We: 
would here recall the fact that the corporeal giving and taking 
had been asserted six days before in the report, and it is 
inconceivable that the accused meant to retire from that position, 
which had not been challenged. 

The next document on which the prosecution relies is the 
plaint in the Suit No. 23.7 of 1901 brought by the accused alone 
' on the 12th of July against Tai’Maharaj and others to restrain 
her from adopting without the consent of the trustees* 

'y We are invited to draw an' inference adverse to the accused 
^ corporeal giving and taking was not alleged 
omission m regarded as a very significant fact by 
;! ./.yyyyy 'y , the Sessions Judge. 

have been 

advanced, or for a , moment entertained* The suit was 
brought by the accused alone for an injunction, so that the events ; 
\ Aurangabad were 'i?^3relevant, for '.even a giving and taking 
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would iiofc have cpated a* right of suit in' the plaint* His cause ^104. 
of :acfcioii was the attempt to adopt without his consent* And 
yet an inference adii/erse to the accused has been drawn^ because 
he has refrained from making an allegation that was not 
^;relevant*.' " ■ 

We cannot for one moment adopt that view* 

The Advocate General has suggested that Tilak ought to have 
joined Jagannath as a party, but the only answer the suggestion : , ' 
calls for is that in fact he did not, but rested his case» as he was 
entitled to do, on the cause of action appropriate to Mmsell As. 
a matter of fact the pleader, who is responsible for the plaint, ' 

■has given an explanation of how it came to be drawn as it waS;, , 
and we know of no reason why that should not be accepted j but 
to regard the omission of a statement that there has been ' 
giving and taking 8.s significant is to misappreciate the legal 
position, and we hold that no inference adverse to the accused 
can he drawn from the plaint. Moreover Nagpurkar^s recorded 
dissent may well have furnished a reason for avoiding any ; 
question as to the Privy Council ruling to^ which reference' 
made and on which Nagpurkar was known to rely (see Exhibit 
'DU). . ,, 

: On the 13th July’ the accused wrote ■Exhibit 74 to -'the Age^nt 
for Sirdars a letter in wdiich he said, as a matter of fact the 
giving and receiving in adoption of such a boy has been effected 

with the full consent of Tai Maharaj at Aurangabad * Jthe 

adoption now proposed is virtually a second adoption aud there* 
fore void in law/^ Much is made. ot^ the expimsion 
second adopfiort and evidently it was not without its infliienee 
on the Sessions Judge* '■ 

Seeing that the accused regarded the sanction of the Kolhapur 
Durbar as requisite to make the adoption fully operative on 
Kolhapur property, it is not surprising that he should have used ■:! 

such phrases as m.A praeticaU^ eompleki and defer* > - 

enee to the Kolhapur Durbar on this account may have influenced ■ ; 

Ms choice of expression in Exhibits -D' 42, D 43 and D 44 to 'v. 
which we have already referred, 

The next document is Exhibit 20 which throws no certain , ,, 'I',; 

■ 'light^'' on''''^tho;case,--:anfl"^^ explanationofr.';"^^^^^^^^^^ 
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this 1ms 'been soogM from the accused mf can any infereiaco 
unfavourable to him be drawn from it. 

The same remark applies to Exhibit U 49, while Exhibt: 21 
..'throws no light on .this part of the,case« ■ , . 

Then we comebo Exhibit 'No. 44, the petifcion for ...eaneellation 
of probate^ and the only remark for which this doeoment calls 
is that in it Tai Maharaj does not deny the of .arlop- 

tion bat merely alleges coercion. We .do. not how’ever vattach. 
importance to this ouiission. 

Exhibit No, 11 is a document prepared by the accused and 
solemnly affirmed by him on the 15A of November, 190L 

The prosecution attach the greatest importance to it as 
purporting to give in detail all the proceedings connected with 
,the adoption at Aurangabad, and yet as alleging only ' a gift 
, oral and in writing without specifically alleging the taking in 
".the lap. 

...B'ut. the falk^ estiiiiatiiig what the document' 'ought 

'' to have contained in the light of the subsequent dispute ": at 
that date no dispute had been foroiuiated as to corporeal giving 
and takings and the point naturally emphasized was the per**'^ 

' manent evidence in -the documents executecb Ibr .dt.wouklmot.' 
have occurred to any one that it was necessary in stating that 
a boy had been adopted to reiterate the observance of the details 
necessarily implied. 

■ Having dealt with' the evidence on which the prosecution relies 
it will be instructive now to observe the standard of eautioii in 
relation to charges of perjury observed by the highest authorities. 

According to the Criminal Law of Englaiicb from which our 
system is so largely drawn^ the assignment of perjury must be 
proved by two witnesses, or by one witness and the proof of 
other material ' and relevant facts eonfirming his testimony* 
And we 'have it on high authority that this ' is not a niere^^. 
technical rule but a rule founded on substantial justice/* The 
Indian Evidence Act, it is true, does not provide that there 
must 'be corroboration to support a conviction, but in ordinary, 
cases and where the provisions peculiar to Indian Law do not 
apply, a rule which is founded on substantial justice may well 

aetvdrras sate guide - -to- -those”' who" have ' to' ' adm'inister the 

enminal'law.-m India. / • • 
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Jiidged by this iii»ta*i'ic1arcf tbe conviction clearly cannot staiidj 
but even if it be discarded, It is in our opinion clear on the face 
of the Sessions Jtjd^^e^s judgment that there is not enough to 
support the conviction. 

To sonunaiizs the position it comes to this t according to the 
Sessions Judge Tai MaharaJ, the only witness for the proseco- 
tion on this pointy has given false evidence against the accused 
in this case^ and caoiuit be credited except where her testimony 
' : has been borne out in one or other of the thx^ee modes named' 

by him ; the Advocate General in reply to a question from the 
Court has,, been unable to suggest that any but the first of these 
. three inodes can apply here | that is that Tai Maharajas sfcate'ineufc 
is borne out by the documentary evidence s in our opinion," the 
documentary evidence when properly considered absolutely fails 
: to bear out Tai Maharajas negation, , 

A practical test of the value of these documents may be fur- 
nished by supposing that they constituted the sole evidence in 
the case^ and that the accused was being tried on them before a 
Judge and a jury : in such eireumstanees we have not the small- 
est doubt that it would be an error of law for the Judge to allow 
the ease to go to the jury. And yet we find the xMagistrate says 
that ‘*If it had been found impossible to procure Tai Maharajas 
attendance in this Court, the case against the accused on the 
first and most important part of the charge, at any rate, would 
have lost none or practically none of its strength/*’ 

Our view of these documents is that even on the Sessions 
, . Judge’s, adverse reading of them they could not in reason do,' 

■ than create suspicion and fall wholly short of legal' proof, ■ 

or, eve,n corroboration. 

When the judgment is analysed it will be seen that it is really 
based on the inferences drawn from an assumed silence, but as 
, ' we have already shown that silence could only be assumed by 
wresting words from their plain and natural meaning, and even 
were that not so, the circumstances at no time demanded the 
fieduction on whose absence the conviction' is based, 

' I' 'When the accused's statements are given their legitimate 
' efiect«--we refer in particular to that contained in Exhibit 1) 14 
~it will be found that so fat '''from there being a significant 
V silence on-his part, there was a';disoincb assertion by Mm mdiich 
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3904 was never traversed uatB the proceeding? in .which he is sup- 
posed to have given false evidence. The onus has been wrongly 
placed; explanations have been demanded from the accused 
GAiraADHAB when no occasion for them existed ; and the rule that there 

mtist/ be something in the case to make the oath ^ the prosecu- 
tion witness preferable to the oath of the accused nas not been/: 
satisfied. 

We have not discussed individoaliy the introductory docu- 
ments as it follows from our estimate of the direct evidence in 
. the case that they can carry matters no farther^ for there is- 

nothing established to which they can give support. This applies 
' even to the minute dated the 18th June of the trustees^ resolu* 

tioUi which has been much, discussed on both sides and we there- 
. , fore only propose briefly to notice those whose valiie^ such as it 
^ ^ ' ' ' is, is derived from their 'nearness in time to the occurrence# 

/ \\ . First there is the deed of adoption and as to this it is said that / 

' ' it contains no words indicating a corporeal gift, and that this 

becomes the more significant in view of the fact that words 
/■ ' descriptive of that act were struck out of the draft. On this we 

would make the comment, that apart from the fact that the ^ 
documents could not purport to be a narrative of events that had ■ 

’■' , ' happened^ they clearly contemplate that the only thing that 

would remain to be done would be the ceremonies of d^tta Imma, 
&Cv, and that all that was essential to make Jagaiinatli the son/;' 
would be performed at Aurangabad while the ceremonies of 
iaUa &c., might be performed at any place. 

The shastri’s certificate invites the same class of comment, 
Exhibit D 57 must be read as a .whole so that though the words /; 

I shall not adopt any boy other than this (your son)’^ may admit ; 
of the view that it was a necessary safeguard, it is impossible to 
overlook the far more distinct expression he has the same posi« 

■■ tion as my begotten son would have had, if I had oiie/^ In this ' 
~:v; - , connection we may refer ,to the difficulty experienced by^ the 

' ; /•>',/, . Judge by reason of the aceused^s assertion that the actual placing ! " 

on the lap was on the 28 th, but only in order to point out that , 
the difficulty solely arises if Tilak's statement is assumed to be 
//'/; false and that is the whole (Question in dispute. The fallacy 
''/^ is patent. ,,, ' 
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As we are dealing witfi this ‘case in revision we have accepted^ 
the Judge^s appreciation of the oral evidence and- refrained from, 
discossing the probabilities^ but we find it difficult to understand; 
what improbability can attach to the alleged incident of the 
placing in the lap^ if the influence of the accused was sufficient 
‘to secure the Ixecution of the adoption deed, and that as Tai 
Maharaj alleges, against her will and in spite of her protests. 

The Advocate General^s opening argument before us was based 
on the fact that the ease is before us in revision and not on 
appeal. But section 4S5 of the Oriminal Procedure Code vests" 
this Court' with power to call for the records of inferior Courts""' 
for the purpose of satisfying itself as to the correctness, legality 
or, propriety of any finding, sentence or order recorded or passed' : 
and as to the irregularity of the proceedings of an inferior Court 
while section 439 defines our powers of revision. 

We have avoided reappreciating the oral evidence: we have 
accepted the Sessions Judge^s estimate of it, though, as". we have 
shown, the accused had reason to complain of the failure to discuss 
the testimony of the witnesses called by him. 

Our ground of interference, it will be apparent, is the mis- r 
reading of the doeunientary evidence and the fundamental errors 
in principle, which vitiate the- conduct and disposalof the case*-^' ; 

Accordingly we set aside the conviction and sentence, and 
order the fine, if paid, to be refunded. 

Comi Hon and se^^teme ui miii' 
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, ■ The BOMBAY TRAMWAY COMPANY (Plainticjfs), «. Thb MUNICIPAL 
. ^oF; ' " GOEPORATION of ihe CITY of BOMBAY (Defendants), FF -F S^ F 

, 13. j-Qjj appeal from the High Court of Judicature at Bombay*] 

I# 

Bombay Tramways Act (Bombay Act I of 1874^, section SO-^P-urcka'se by 

Municiiml Corporafmi of Bombay of Tramway nndertahing ^Notice of 
hitention to purchase — Arrangement by Co^poroMon icith third person’^ 
Bate of purchase for purpose of ascertaining compensation — Liability of 
Tramtoayi Company for track rent during between, notice and date 

ofpiirchase* 

By an agreement, dated 12tli March, 1878, the Municipal Corporation of 
Bombay (the reBpondents) allowed certain persons, o£ whom the Bombay 
Tramway Company (the appellants) were the assignees, to construct and work 
tramways in the City of Bombay. , Section 30 of the Bombay Tramways Act 
(Bombay Act I of 1874) gave tlio respondents the right to purchase the tram- 
'■ ways from the appellants with the plant, stores, rolling-stock and everything 
connected therewith after the expiration of 21 years from the 12tli day of 
March, 1878, upon declaring their intention so to do within six months after the 
expiration of the sa'iid 21 years f and gave them a renewed right of purchase 
at the end of every seven years after the expiration of the said 21 years upon 
similar notice being given/^ » Notice of the intention to exercise such renewed 
right of purchase was duly given by the respondents on 14th March, 1901. In 
a suit by the appellants against the respondents to have their rights under the 
purchase declared, 

Beldj by the Judicial Committee (affirming the decision of the Courts below) 
that the notice was not invalid by reason of the respondents having made an 
arraDgement with a- third person who was to find the money for the purchase 
and work the tramways when acquired by the respondents, it appearing that 
the respondents were acting as principals in the matter, and not as agents of 
such third person, and that there was nothing in the Act to prohibit such a 
transaction or to show that when acquired the respondents wore bound to keep 
the tramways in their own hands, and work them themselves. 

By section 80 of the above Act it was further enacted that the amount 
to be paid in the event of such purchase shall be the actxxal bond fide value 
(exclusive of any compensation for goodwill, premium, or compultiory sale or 
other consideration whatsoever) of the tramways and of the works and materials 
connected tberewlih and of the hiids and buildings and all other the proporty 
of the grantees, such value in case the parties do not agree to be decided , by . ‘ 
arbitration as provided by the agreement of. 12th March, 1878; and as cam* 
''pftjwsttlon lor the goodwill, premium, or com pxilsory sale and other consideW'^ ' 
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ticm tlie grantees sliall hi paid an amount equal to 21 years’ pnroliase calciilatod 
on tlie avmge pr-»fitB of tbe previous 3 years next preceding the piiTcliase.” 
Tlie first Court decide i that^Iio date of the purchase for the purpose of ascertain- 
ing the CO npcnsatioii vras tlie date of the notice, namely, tlio litli March, IDOl ; 
])ut both parties a-ppeuled from that decision. The Higli Court on appeal held 
that the date o1 the purchase would be the date when the value was ascertained. 

Jle/cif by the .Judicial (hnnrnittee, that the proper date to bo iixeci would Jiavo 
been vdsen the relation of vendor and pnrcliaser was definitely created by the 
service of t’ae iiotir-o of intention to purcdiase, that is, the 14th Mardi, 1001 ; 
but that having regard to tlie i.-our.se taken by the parties, neltiier party witl'i- 
out the consent of the otlier could insist that that date ought to be adopted, and 
that under the ci ream stances there were no grounds for disturbiiig the date 
fixed by the High Court oii appeal, namely, the date of tlie award fixing tho^ 
value of the corporeal property of the appellants. 

Pending the ascertainmoiifc and payinont of the purchase-money the ap- 
pellants agreed !o continue to work fctic tramways on the understanding that they 
received ** the iueoine and profits of the tramway business during such period/^ 

Heldf by the Judicial Committee (affirming the decision of the High Court on 
appeal) that the appellants were liable for trade rent during the period they so 
continued to v/ork the tramways : so long as they took the profits they must 
pay the ordinary expense, s of working them, and the track rent. 

Appeal from a decree (ISsh Pebrnary, 1902), of the High Court 
at Bombay in its appellate jurisdiction affirming with certain 
variations a decree (26th September^ 1901), of the same Court in 
its ordinary original jurisdiction, 

The suit in which tlie above decrees were made was brought 
on 13th March, 1901, by the Bombay Tramway Company against 
the Municipal Corpotaiion of the City cf Bombay as first defend- 
ant, a-iid against two other defendants who were trustees of a 
deed executed by tiic plaintiffs to secrue payment of certain, 
debentures. Against t.hese two defendants no relief was .sought 
and no question concerning them arose in this appeal. The suit 
sought relief and a declaration of the plaintiff Company's rights 
with reference to a purchase' of their property and business 
which the Corporation of Bombay claimed to have made under 
the provisions of vsectioii 30 of the . Bombay Tramways Act 
(BoruWy Act I of 187 i) which is 'set out in their Lordships^ 
judgment. 

The piaint stated that the Bombay Municipal Corporation by 
agreement, dated i2th March; 1873| granted to W.F* Stearns and ' , 
G', A. Kittredge and their assigns': the right to constiuict 
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maiiitaiii and to use tramways in Bomlmy ' upon certain terms,;., 
contained in the agreement which 'Was afterwards set out in a 
schedule to Bombay Act I of 1874j> an Act passed to enable the 
grantees and their assigns to lay down and maintain the Train’- 
ways contemplated by the agreement and for other purpOvSes 
connected therewith j that the grantees assigned their rights to 
a registered Company called The Bombay Tramway Company^ 
Limited, which constructed and used certain tramways^ and in 
1884 went into liquidation, and that a new Company — the present 
plaintiff Company — was formed which took over the property and 
business of the old Company including the tramways | that on 
11th March, 1901, the plaintiff Company received from the 
Municipal Commissioner of Bombay the following notice 

'■ That, in exercise of the powers conferred upon it by section 30 of Bombay 
Act I of 1874 and danse 15 of the Articles of -Agreement of the IStli March,, 
]873,» between the Justices'of the Peace for the City of Bombay of the one part 
and William Trench Stearns and George Aivah .Kitfcredge of the other part, 
the Municipal Corporation of the City of Bombay hereby declares its intention 
to purchase at the end of the now current period of seven years from the 
expiration of the period of twenty-one years mentioned in the said secf.ion and 
clause rasped ively (and which said period of seven years will expire on or 
about the 12th March, 1901), the tramways of the abovenamed Bombay Tram- 
way Company, Limited, constructed under the said Act with the plant, stores, 
rolling-stock, and everything connected therewith. 

Dated this lllh day of March 1901.’^ 

Two other similar notices dotted 12tli and 13tli of March, 1901, 
(the latter one being served on 14 th March) were received by 
the plaintiff Company from the defendants. 

The plaint further alleged that the defendant Corporation had 
on the lull March, 3901, entered into an agreement with 
■Mr,,„W. G. Bingham ,^^by which the first defendant agreeii tO' ■' 
make the proposed purchase of the plaintiffs^ property and 
business on behalf of and for and on account of the said 
Mr. Bingham ; that the abovementioned notices had all been 
sent to the plaintiffs by the first defendant by reason of the said 
ag:'reement vrith Mr. Bingham and could not have been sent if 
the;; said agreement had not been entered into.’' .And the 
■pMntiffs’Submitted that the Corporation had not acquired any 
tkU to nurehase'the BroBerty.,and...ta of the.. “plaintiff a ■ 
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that Bombay Act lof 187't*and. the agreement of 12th Marchj 
1873^ only contemplated a hmd fide purchase by the Municipal 
Corporation on its ov?n account and do not authorize a purchase 
or intention to purchase as the agent of or on account of a third 
person and that under the Act and the agreement of 1873 the 
Corporation Lad no power to acquire the said property and 
business ^^save in the case of the first defendant's londfide 
intending to acquire the said property and business for the 
Municipal Corporation of the City of Bombay with the bond fide 
intention of carrying on and working the said business them- 
selves j and the plaintifts submitted that the Corporation " has 
no such intention.” 

As to the value of their property and business the plaintiffs 
claimed under tv/o heads^ first, the actual loud fide value (exclusive 
of compensation for goodwill, etc.) and secondly, compensation for 
goodwill, etc., and they desired to have the amount under the 
second head determined by the Court, but were willing that the 
amount payable under the first head should be decided by 
arbitration if the first defendants so desired. 

The plaintiffs also alleged that important questions of law were 
likely to arise in ascertaining the average profits of their ' 
business, as to when the three years next preceding the purchase 
begin and end, and what date is to be fixed as the date of the . 
purchase by the first defendant ; as to when the ownership of ' 
the plaintiffs^ property passes to the first defendant j and as to 
whether or not the plaintiffs are not entitled tp remain in 
possession of their property and to enjoy the rents and profits 
thereof until the claj^ of payment by the first defendant of the 
purchase-money ; and, if not, what interest is to be paid to the 
plaintiffs on the unpaid purchase-money, And the plaintiffs 
submitted that if it should be held that valid notice had beeii ' 
given by the Corporation,, then from the date when such notice 
was given the agTeement of iMh Marchy 1878, (save clause 15) ' 
ceased to be in force, and that in,, such a case they were not 
'bound by the terms of the agreement. The plaintiffs prayed ' 
relief in accordance with their allegations. The written state** 
ment of the Corporation submitted that the suit was premature ' 


and that -any,,, questto^ they arose,. 
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decided, by arbitration under clause S3 of £lie agTeemeiit of 1873. 
This agreement they .submitted was not inconsistent with the 
Act and was stilb so far as applicable^ binding on the parties. 
They maintained that the notices given were sufficient and they 
denied that their agreement with Mr, 


Binghaiii 


affected their 


ill!';' ' 




rights as regarded the plaintiffs. 

Issues were settled raising all the points in dispute. Issues 1 
and 2 were as to the validity and effect of the notices : Sj 4, 6 and 
7 as to the effect of the arrangement with Mr, Bingham and of 
the Corporation having no intention to work the tramway them- 
selves : 5 whether the agreement of 1873 cai.no to an end when 
a valid notice was given^ or was still in force : 8 as to the date 
to be fixed as the tiate of purchase : 9 as to when the ownership 
passed ; 10 as to ■ when the three jm.ars next preceding the 
purchase begin and end”: 11 as to the proper method of 
' ascertaining the average profits of the s?iid three years under 
section 30 of the Act, and clause 15 of the agreement of 1873 : 

' T whether the plaintiffs were entitled to retain - 

possession of the property and enjoy the profits until payment 
of the purchase^ money, and if not to what interest on the 
purchase«*money were they endtled : 14 as to the respective 
rights of the parties on the true construction of Bombay Act I of 
1874 and the agreement of 18 73. 

As to the notices served by the Corporation on the plaintiff' 
Company, both the lov/er Courts held that notice of intention to 
purchase was given in proper time. 

The chief" questions argued on this appeal ’were .w 

1, Whether or not the notices were invalid on the ground 
that they were not given honwfidG on behalf of the Corporation 
but were given on behalf of Mr. Bingham^ or on the ground that 
the purchase Was' made with the view of Mr. Biiigiiam taking 

■ over and working the tramways ? 

2. At what time must the Corporation be taken to have 
made the purchase for the purpose of estimating the compensation 

^ payable by the Corporation for the goodwill, premium, or ^ 
compulsory sale and other consideratiou ? 

>;3,: ' 'Whether the Corporation is entitled to track rent as lono* 
;:'a3,:4he[Tramw^ in possession and receives ’the 




tramway ? ^:v.\ 
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As to tl)e last question (3) the Municipal Coinmissioiie.r on 
behalf of the Corporation wrote to the plaintiff Ccaiipany 
inquiring whether tlfe Company will be willing pending the 
ascertainment and payment of the amounts payable to them 
under section 30 of the Bombay Act I of 1874; and the handing 
over charge of the undertaking to continue the working of the 
tramways and expressing the de.sireo£ the Corporation that no 
inteiTiiption of the excellent public service theretofore 
' maintained might oceiii\ In reply the Manager of the plaintiff 
Company on IStli Marchj 1901^ wrote as follows With regard 
^ to the question of the continuance of the working of the 
tramways my Company will continue to w^erk the trainways'': 
pending the ascertainment and payment of the purchase-money: 
■y:';onthe understanding that they shall receive and enjoy 'the 
v. 'b‘; income ..and ,p of, the tramway business..^ during such .period*.;- 
In fact I am advised that the Company is legally entitled to do 
80 . Without prejudice to any of the Company s legal rights I 
am prepared to come to an agreement with you to the effect that 
my Company shall continue to \vork the tramways on the terms 
aforesaid pending the ascertainment and payment of the purchase- 
money/^ On 13th March, 1901^ the Municipal Commi-sioncr 
wrote agreeing to the terms mentioned in the letter of l2th 
March, 1901, and asking whether the Oornpany would draw up 
an agreement or whether the Solicitors of the Corporation should 
do so. The plaintiff C(mipauy replied on the same day confirming 
tlie agreement and requesting the Muuicipal Commissioner to 
have it embodied in a document by the Solicitors to the 
, Corporation. On 2nd May, 1901, a claim for track rent .was,, 
made on the plaintiff Company by the Corporation, but the 
Company on 18ih May refused to pay it, claiming that thek^ 
liability ceased on the date of the notice of intention to purchase 
provided it was held valid* 

One of the Judges sitting 'oh- the Original' Side of the High 
^ Court (BMb.on, J.) in his judgment, 'in ■■ the suit held with refer- 
enca to the arrangement of the Corporation with Mr, Binglmiii 
that it did not constitute the Corporation the Agents of Mr. 
Bingham in respect of the purchase of the - tramwajvS ; that in , , 
' giving nofcice^^of pilrchtee' the. Corporation are not acting for Mr# 
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BiEgham, for it is on the Corporation and hbt on Mr, Bingham 
that the Legislature lias conferred the etatutoi’y power and 
that the Corporation in dealing with the Tramway Company were 
‘^exercising their own powers and not powers derived from 
Mr. Bingham. 

On the question as to the date of the purchase the learned 
Judge held that the 14th March^ 19 01, was the date of the 
purchase, the date on which the property passed to the 
Corporation, and the date on which ended the three years next 
preceding the purchase.'^ 

As to the question of the liability of the plaintiff Company for 
track rent, he held that the agreement of 12th March, 1873, came 
to an end on 14th March, 1901, and that ^Hhe provisions of 
clause 18 which provides for the payment of track rent ceased to 
be operative, and that track rent therefore ceased on 14tli 
March, 1901, to be payable. 

Both parties appealed from that decisioii;> the appeal of the 
Corporation being No. 1179 of 1901 and that of tbe Tramway Com- 
pany being ls"o« 1181 of 190L The appeals were heard by an ' 
Appellate Bench of the High Court consisting of Jenkins, C. J., 
and Starling, J., who in separate judgment.s but substantially on 
the same grounds varied the decree of the original Court, as to the 
date of the purchase, and also as to the liability for track rent, 
but agreed with the decision of that Court that the notice given 
by the Corporation was not invalid by reason of their agree- 
ment with Mr. Bingham. The material portions of the judg- 
ments were as follows ; — 


J EXKixs, C. J. (in Appea,l 'No. 1181 of 1901) I now come to the third and Iasi; 
objection urged against the validity of the notice : that it was on its merits not 
such a notice as the Act authorises. Birst it is said that the notice vv'as not a 
declaration of the Cor^omiion's intention to purchase but of Mr. Blngliam’s, 
and secondly if it was a declaration of the Corporation’s intention, it was 
Yj tinted by the ulterior purposes in view, that the Corporation was exercising 
its powers for a collateral purjiose outside the limits of its statutory authority 
; ' and actually for an unlawful purpose. Pirst, then whose w'as the intention to 

^ question of fact, and liaving regard .to the record it has to be , ' • 
‘ ■ determined on documentary evidence alone. 

Before M.l% Justice Fulton it would seem that the objection was based princi- 
/ if 'not whol|yj’pn the^ theory of agency. Before us the suggestion of 

agency hasj#ienihththe>ucjkgf^^ the contention that the 
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pnrcliase wjis on accounts of Mr. Bingliani.** It is clear and indeed not disputed 
bj tbe OorporatioHj that prior to the notice a transfer bj the Corporation ^as 
intended and arranged, a.nS that without such an arraugemenfe no notice 
would hare been given ; but this^ it is contended, was a prudent measure and 
certainly did not involve the consequences for which the Tram'waj Company 
:Jo.^eonteiid;s. 

After disciissiDg the evidence relating to this objection, and 
the terms of the agreement between the Corporation and 3fi% 
Bingham the judgment continued:— 

I have now referred to the most material parts of the evidence that bear on 
the matter now in hand, and I come to the conclusion that it cannot be said 
that the Corporation was the agent of Mr. Bingham or that tlm notice was of 
his intention to |)urchasc and not of the Corporation’s. Further than that 
I hold, DOtwithstaiicUng the expressions to be found in the documents, that it 
cannot be said that the purchase was “ on his account in the sense that it 
cannot he treated as a purchase by the Corporation within the meaning of 
section 30 of the Act. Xo doubt it is a part, and an essential part, of the 
Corporation’s scheme to pass on the right of working the tramways to Mr, Bing- 
ham or his nominees, hut I fail to s&o that, this jx?;* so or under the facts disclosed 
in this case makes the purchase any the less the purchase of the Corporation. 
From the point of view with which we are now concerned, it is not so mTieli 
that Mr. Bingham is making use of the Corporation, as that the Corporation is 
making use of Mr. Binghani for tho purpose of attaining the end it has in view. 

It was not Mr. Bingham who inspired the notion of giving the requisite notice, 
nor was it on his initiative that the Corporation conceived the idea of proceeding 
under section 30 of tho Act, though his co-operation may in the ond liave enabled 
tho Corporation to bring matters to a practical issue. I however see nothing 
wrong in this, and, in my opinion, the objection fails. 

This however does not exhaust the objection urged against the notice given, 
for it is contended that even if the purchase is by the Corporation, still it is bad, 
inasmuch as it is for a collateral purpose and with an illegal object. 

After referring to the principle invoked as formulated by Lord 
Oranworth in Stockton mid Darlington Uailmay Company v, 
and G allow a. y w Mayor and Commonalty of London that when' 
the Legislature gives powers to persons ;for a special objectj they 
cannot bo allowed to exercise the .powers conferred on them 
for any collateral object as that would be putting into operation 
fheir statutory powers for a purpose : for which it was not 
intended they should be exercised, the judgment proceeded 
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Of tho existence of the principle there is no doubt ; the question is whether 
the facts of this case invite its application. To cL^ternine this it is necessary to 
see what is the precise position of the Corporation. Clearly it could purchase 
the undertaking; .eotion 30 leaves no doubt on that head. But having pur- 
chased, what conkl it do with it? The svigg ‘sti .11 of the plaint (24) and of the 
naemorandnm o? appeal (5j is that the Corporation has no power to acquire the 
right to purchase, save in the case of the Corporation do7i(1 fide intending to 
acquire the said property and business br itsedf with, a h'l di file intontlon of 
canning on and working the said business itself.’’ Yfh.cn it was put to 
Mr. Inverarity whether he adhered to tliat proposition in its Integrity lie 
hesitated to give an unqualified answer in the affirmative, though he Avas 
reluctant to abandon the concluding condition of the proposition. I can 
understand his somewhat negative attitude- towards t]ie proposition because it is 
admirably framed to test the question on which vre are now engaged. In the 
.first place then rchu-s .nc can the Corporation carry on and work the 

tramways it is einpvOAvered' to acquire? This inAmlves an answer to two 
questions, first, on the complei-ion of a purchase would the power pass to it, and 
secondly if it did, would the Corporation s constitution permit of its exercising 
that power ? 

It is clear on principle and authority that statutory powers such as are 
essential to the working of a tramway un..iertaki::g are not capable cf assign- 
uneut. Ill V it said by .Lord Cran worths, he Oxford, 

Worcester, and Wolverhampton Company are delegating the functions Avliich 
the Legislature has given them, to other parties, which they liaA-o no possible 
right to (lod Tills principle has since been clearly establii:jhed by later 
■ decisions. , (Great I^.tthern Bmlwa-^ Cbmpanp y, TIiB' 

Railway Company G), Winch y , Bkhenheai LaneaMira and Cheshire June- 
iion Bmlway Oompany CB, Cardne-r y . London Qhathmi and Loeer Baiiiiay 
Coinpany and Sdinhurgh Street Trmnways Conipa7iy w Lord Frowst, 
of Edinhmjh , 

Their powers, however, can be exorcised, not only by the original grantees, 
but also by every one Avithin the particular designation contalnod in the Act.-** 
Thus in this case the poAvers of the Act are exercisable, nut only by btearns and 
Eittredgc. but ;dso by every one answering the designation of grantee, i.e., tlieir 
executors, administrators, and assigns. Then, again, by section 31 of the Act, 
it is provided that the grantees may sell their rights and powers to others. 

For the Tramway Company it has bevOii contended that the provi.sioiJs of 
section 31 do not apply to a sale under section 30, and that the Corporation on 
a sale under section 80 cannot claim to be assigns and so grantees AAithhi the 
definition of the Act. If this argument be Avell founded, as to Avliich it is 
unnecessary that I should at this stage express my opinion, then o]:>Adoiislj the 
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Corporaiiion has no powa^ to exercise the i^owers of ^^oarryiDg on and working 
the business.** Be this, however, as it may, there is another obstacle in the 
Yvaj of its working the tramways : such a power is outside the Corporation’s 
constitution, and it does not appear to me that it was the intention of the 
Legislature by the Tramways Act of 1872 to enlarge its constitution in this 
direction. The purpose of the Act is to sanction the invasion of the rights of 
the public, and not to extend the Corporation's powers by authorising it to 
work the tramways. 

But if the Corporation has no power to work the tramways, what is it to do 
when it has purchased the undertaking ? It is important in this connection to 
bear in mind that it is not a body called into existence for the purpose of 
acquiring the tramways, and that it is not vested with the right to purchase for 
the purpose of private speculation and adventure, but to safeguard and advance 
tho interests of tlie Bombay public. It cannot then have been intended that 
the Corporation was to expend the large sums payable under section 30 for no 
purpose, or that tlie whole tramway system of the city should on a purchase 
under that section come to an end ; it must have been contemplated that the 
undertaking should be continued by those to whom it was transferred or passed 
on by the Corporation, in case it did not acquire the requisite power of working 
for itself. This, in my opinion, is the true view of the position, and it follows 
that the Corporation wmre within their rights when they made the arrangement 
they did with jMr. Bingham. They did that which was prudent and proper 
under the circumstances, and, in my opinion, the notice was not vitiated by the 
ulterior purpose in view. To me it seems that there is no force in the 
suggestion that the agreement between the Corporation and Mr. Bingham 
involves a bread i of the provisions of the Penal Code, and so impairs,the 
validity of the notice. Even assuming for the sake of argument that Mr. Bing* 
ham or his assigns vrill not be entitled to exercise the powers contained in the 
Act, or to work the tramways without f urtlier legislative authority, stiU this 
would not vitiate what the Corporation has done ; that is a matter between the 
Corporation and Mr. Bingham, and may possibly release the parties to that 
contract from the liabilities tliey assumed ; it would not make the notice bad 
as*befcweon the Corporation and the Tramway Company, 

I have now dealt with and answered all the points alleged against tho notice 
and I hold that the notice is good, ' ' ‘ ' 

On the question as to the time at which the Corporation must 
be taken to have made the purchase for the purpose of estimat- 
ing the compensation payaHoiJby' the Corporation, the learned 
Chief Justice said ’ 


The first question is what is the amount to be paid by the Corporation to the 
Tramway Company ? This is the subject of section 80 of the Tramways Act, and 
clause lb of the agreement, ',t ‘ , 

' ^ i ' ' r * ' I ' ' . ' 'iv t 'j' ? 
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Novv% sectiou 3 of the Act makes it clear that if is anj inconsistency 
between tlio agreement and the Act, the latter is to prevail. This would 
necessarily be so, but the importance is that the Act ooiit'-mpktes that there 
may be an hiconsistency. , It foliov/s then that vfhat we have to interpret is 
the 3cth section of the Act. 

hTow, that section contemplates the paj'^ment of two distinct ainoniits. First 
there jB the araount which is ^Hhe actual hondfule value of the tramvnijs, and 
of the works and materials connected therewith and of the lands and buildings, 
and all other the property of the grantees ” ; and secondly, there is '•' tlm com- 
pensation for the goodwill, premium, or compnlf4ory sale and othei' con- 
sideration^ being ‘^an amount equal to 21 years’ purchase calculated on the 
average profits of the inovious three years next preceding the purchase, 4 per 
cent, per annum on the bond fide value mentioned above being first deducted 
from such profits#*' The first of these amounts I will for brevitjhereafter 
call ‘Alio value,’’ and the .second of them ‘Hho eoaipensation.’^ Iho section is 
clear as to the ■ event in relation to which the (:o.nipensation *’ is to be deter- 
mined ; it is the pnrchasb -whatever that nmy bo. The Corporation maintain 
tliat ‘Ahe value” too .should be determined in relation to the same date. The 
, d.Aamway Company on the other hand insists that, though the compensation is to 
bo dfjtermined in relation to tlio |)urcliase 5 the value is to be fixed in reference to 
the notice to treat. Mr. Justice Fulton held that the property was purchased 
and aetiially passed on the notice, and in that view obviously no difficulty 
avisos. Both sides liowevor combine to attaclv tiiis view# The argument that 
..y; the: notice is the appropriate, date,' is based on the line of cases dealiiig- with 
notices to treat under the Lands Clauses Consolidation Act and eo^-mato 
enactments. We have thus been reforivd to v. The London and Blachwall 

MaihiHiU Company 0), Haynes v. Haynes i?), JlfeinopoIIlan Eailway Oompmiy 
V. Woodhouse<^>)^ Penny \\ Penny i-^), Tyson v. May on of London (f>), Ere parte 
Edwards and Wilhins v. Mayor of Birmingham (B ; and no doubt it is there 
laid down that on a notice to treat the parties for certain purposes st.-mcl in 
relation to eaeli other of vendor and purchaser. But the question still remains 
liow far have those cases any bearing on the point now before us? Obvioitsly 
they are not directly in point for they aro based on an Act dlft’orent in its 
.scheme and in its terms from the Tramways Act. Again the analogy they 
may bo ►s.iid to furnish is by no means close, for though wo have in the Tram- 
ways Act the expression .^‘coiiip^ilsory sale ” it roft-rs to a transaction essontia'IIy 
dillurent iT(un the compulsory s/ile of Vvliicli tho Lands Clauses Consolidation 
Act treats. The compulsory sale of the English Act is in dorogation of rights to 
till intei ts and purricses absolute, while that wlii(?|j is the subject of the so-called 
. compulsory sale under the Tramways^ Act from its very origin was subject to 
-the limitation implied by the Cori)oration s right to purAiase. It is true it Is 
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«allod a. eompiilaorj nalefbui tlfo m^rts laso of 'that temi obviou^sly would not of 
itself attach the conse«iiieiitJcs which follow on a sale tmilor th-^' Lands Clauses 
Act. When regard is iiai to the fact that the SOth section is .siibsbinlialiy a 
rcproductiou of chaise V.> of the agreement the analogy it suggested thcit of 
u sale in perfurinance of an ordiuaiy convontioiial option. In the machinery 
also Ot tlio two Acts there is no correspondence ; as for exumi})lo the right to 
take possession under the circmustancss indicated in i he English Act, ha.s no 
place ill tlio Tramways Act. It seems to me then that we must construe this 
Act on its o.vii woviH and tliat the cases to wdiicli I have alluded serve to 
thvou' little or no light on its true interpretation. 

In tho absence of any contrary indication in the section it would not bo 
unreasonable to hold that the valuation ought to be made in relation to the date 
of the notice j nor do 1 tiiinlc it would bo any answer to this, a.s the Corporation 
urges that it would bo diilicult now to ascertain the value on that basis. If any 
such difficulty exists it is of the Corporation’s own uuiking, for there was 
nothing to prevent it at once proceeding to have a valuation made. 

I think, however, we ]i;iV 0 in the Act a cine to tho date to which the ascertain'’ 
mont of the value must bo referred. In my opinion it is the reasonable view 
to refer the lixing ox the valao and the compensation to the same date. Each 
mnounr, is equally a pnyment to the Tramway Company in respect oi that 'which 
it lo.ses as a result of the notice, and I can sec no reason why tin several ammints 
should be Oxed in reference to diAWent dates*. The conchislou tlien to which I 
come m that the \alue and the compensation are to be fisod in refei’onco to the . 
same dale. Vriiat then is that date ? Tho section pinvllus that the compen* 
Biitlun is to be calciiliicd on tho average proiits of the three previous years next 
preceding the p'lirchase,” so that wo have to fix the time of the purchaso 
mentioned in the section. 

jNTow this word purchase In section 30 can conceivably refer iu any one of . 

the three following points of time, (a) the date of tho lioiice, (6) tho date at 
which tho amount of blio value is ascertaiiiccl, or (c) tho date ol' the completitui 
of the purchase. 

Air. Justice Fuhon decided in favour of biio first of llioso three dates 'with 
the consequoiiec I have staled, but with this neither part}' Is satisfied. The 
section cannot claim to be free from obscurity, and I am Inclined to think , 
that the goniiemau to whose pen it is attributed may not havo appreciated ilio.-o , 
nlcoties of precise legal phraseology, which havo been pressed on m in argil-" ,v 
mont, and it may he that he intended the notice to be th.e crucial date for the 
purposes both of "'‘the value*' -and ‘Hhe compensation.” Oertainly tho words 
toe xmrehase ” were inserted of set purpose : they were not in tJie agreement, , 
and doubtless were intended to remedy a defect. The result., however, has not 
been successful, and the section would seem . to merit the description of being 
one of those curative measures, not by any mbans confixred to a single bmncli 
of science where the reinody is werse than the disease.’^ 

We are hound jprmd fMie at any rate to assume that the words iii common 
legal use have in the section their legal moaning. How if tins be so.» then 'the 
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notice 'Would not alone amount to a purcliase even if we tested the relations, 
constituted by reference to the exercise of an option. The amount of the value 
is according to the proTisions of the Act to be ascertained by a special machinery, 
by a reference to arbitrators and their umpire, in case the parties clo not agree ; 
so that adopting for the sake of convenience the language applicable to contracts, 
there was not at the date of the notice a contract of sale or purchase for the 
price is of the essence of a contract of sale ” : Milnes v. Ge^v/M) 

In the course of his judgment in that case it was said by the Master of the 
Bolls, Sir William Grant, upon the principle that a fixed price was an 
essential ingredient in a contract of sale, the ancient Bomaii la-wyers doubted 
whether an agreement that did not settle the price was at ail binding. Jus- 
tinian’s Institutes and the Code state that doubt, and resolve it by declaring 
that such an agreement should be valid and complete v^hen and if the party to 
whom it was referred should fix the price ; otherwise, it should be totally inopera- 
tive, qua, si nuUo pretio statuto ; and such clearly is the law of England.” The 
phraseology too of the section is, in my opinion, opposed to the view that a 
noUce under it amounted to a purchase ; for, W'hat is provided is that upon notice 
being given the Corporation shall have a right of purchase, ” that is the 
right of purchasing, which seems to point to a position anterior to the purchase* 

I therefore think the first of the three theories must be rejected, so it remains 
to make a choice between the other two. If the case bo rested, as the Tramway 
Company contends, solely on the Act then there is not of course a contract in the 
strict sense of the word ; there is however a relationship to which for convenience 
the term quasi contract ” has been appdied, and in the absence of provision to 
the contrary the ordinary rules, incidents and phraseology of a contract would 
apply. There can, I think, be no doubt that the word purchase ” may be 
legitimately used as a description of the position while the matter is still in 
contract. Wliat was said by the Lords Justices in Lonq v. Millar (-) makes 
that clear. This too is in conformity with ordinary legal parlance, for though 
the words ^‘purchase and ‘^purchaser ” may technically imply an acquisition v 
of property otherwise than by descent, in relation to a sale of land they 
commonly used as appropriate to the stage prior to actual completioDsp' 
conveyance or transfer. 'fSale” and ‘^purchase” are co-relative ■ 

wc find them both so applied. Thus, in the old common law court foj^’ tie 

purchase-money ,cf land it wasm the form money for a 

and land sold and conmt/ed by the plaintiff io the defendant ” (see Bulleii 
Leakes’ Precedents of Pleading). So in our Court conditions of sale it is 
provided that the highest bidder shall be the purchaser^ and provision is 
made for the doing a number o£ things prior to completion, wdiile 

the last condition provides that if the " purchaser shall not pay his purchase 

money an order may be made for the resale ■ of the 

property.” ^ This is in accordance with the phraseology of the cominon form 
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eoliditioBs of So^ again 'in tlie Transf€r of Property Act wo iind 

section 55 tlie parties described as bayer and seller prior to completioin 
Similar instances could easily be multiplied, but it is unnecessary, for those I 
lia%’G cited show the sense^in wliiob the words ** purchase and purchasor 
and cognate expressions are commonly used. It is nothing to the purpose that 
section 54 of the Transfer of Property Act provides that a contract for the sale 
of immoveable property does not of itself create any interest iii such property ; 
the Act could have no direct application here. If for no other reason, because 
it did not come into force in this Presidency till 1893. It has been argued too 
that the expression in an eaidier part of the section in the event of such 
purchase points to the words the purchase ” being used in sense other 
than the completion of the purchase ; I am not, however, satisfied that this 
expression throws much light on the subject# 

I have indicated what ajopears to me to be the ordinary meaning of the word 
“ purchase in a context like the present, and I have now' to see whether 
there is any sufficient reason in this case, for referring it to the completion of 
the purchase. 

In the first place it is an objection to that view that one has to add words 
that are not there, the words the completion of. Then again if I am right 
in the opinion I have already expressed that the value and the compensation 
must be determined in. relation to the same date, to hold that purchase *’ 
means the date of completion would lead to a difficulty ; for the compensation 
cannot be calculated until the value is ascertained, and if, as the Tramway 
Company contends, and as apart from special circumstances, I think is the 
case, the compensation must, as well as the value, be paid before completion 
there are all the materials for an obvious deadlock. This is so manifest as not 
to need elaboration. I do not say that completion %vould be impossible, but 
the position would certainly be one that lent itself to effective obstniction if 
there "were a desire on either side to impede the transaction. I do not 
suggest that this is conclusive, but it at least shows that to treat purchase 
here as referring to completion has not the recommendation of convenience 
for wiiat that may be worth# 

In iiiy opinion, therefore, the date of the purchase is the time wheii the 
amount of the value is fixed. It is true that the amount of the compensation 
may not then bo ascertained, but that in my opinion w’'ould not prevent there 
being a purchase. There seems to me to be a clear distinction in this respect 
between the value and the compensation. There is no purchase until the 
former is ascertained because the amount is by the Legislature expressly made 
dependent on the arbitrament of certain individuals. It is otherwise as to the 
compensation, for the Act makes no provision for its ascertainment (in case the 
parties do hot agi^ee) otherwise than by the Court. The difference between 
the two cases is that in the one the Legislature has made the ascertainment of 
til© quantum by arbitrators and their umpire of the essence of the transaction, 
and in the other tho quantum is ascertainable' 'jSy the Court. This distinction 
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is poi))teclIy drawnin lilitncs v. tiiiay m cunciusioii ]jolnt out tliat 

thc 3 construction I have placed on the Act invclvos no doadfock or even 
difficulty* If the date of the “ purchase is the ascerirdninont of the value 
then the couipensatioii can ho calculated af tec wards ‘iii relation to that date. 

Oa the question of the liability of the Tramway Company for 
track rent the judgment of the learned Chief Justice was as 
follows : — 
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In Ai3peal E’o. 1170 of 1001 three points have been siihinitted for oiir decishni ; 
(1) whuii does the ov;nei'ship in the purchased assets pass P (S) On the notice did 
the agreement of 1873 come to an end ? And (3) If not, did the Tramway 
Company’s liability to pay track rent under the agreement cease in conseqfieuce 
of the coiTespondcnce between the Municipal Couniiissioiier and the Tramway 
Company ? The first of these questions calls for no discussion now as it is 
agreed on both sides that the ownership does not pass until conveyance ; so I 
will pass on at once to the second topic ot discussiouj did the agreement 
come to an end ? Mr, Justice Fulton has hold in the aflirmativc. In support 
of this conclusion the Tramway Company has principally rolled on the first 
sentence of danse 15 and the cnncliidiiig words of clause 1H of the agreement. 
Tho implication of those two passages, it is said, is tliat'^in iho evens of the 
Municijiality declaring its hiicntion to purchase the property; iho terms of tlie 
contract come to anond. This point denvos its importaiico from the fact that tho 
Tramway Company, on the footing that the agreement has come to an end, claims 
exemption from all track rent subsequent to the notice, and the consequence of 
this is that not only is there a loss of tlio trade rent wLicli comes to about 
Es. 50,000 a year, but the average protits on ■wbieh the compmisation Ijas to 
he calculated will be piroportionately increased witli the result that tlie amouiit 
of the compensation may ho augmented hy a sum of 10 lacs, or so. It is not 
therefore a matter of surprise that this point Las been hotly contested 
before us. The Tramway Company's case is slioi-tly this, the truck rent is 
only payable under the agreement, the agreement has come to an end ; if uri^' 
then the liability to pay track rent was released by the Municipal Commissi ontfr ; 
the Municipal Oommissioner was entitled to give this release, if 
Corporation .is estopped from denying his power. 

The first question is whether we ought at this stage to give any decision on 
the point. . I am of opinion that in the view Mr. J'ustico Fultora took ol tho 
date of the jmrcliase,’' the question did not arise for decision. Further than 
that I think that as he considered it necessary to rely on the doctrine of estoppel as 
jigainst the Corporation, he had not before him materials on which that estoppel 
could be based. This is practically conceded by the Tramw’-ay Company, who 
has applied to be allowed to adduce evidence on this point. In tho view, 
however, that I take of the date of the purchase,” the determination of the 
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tramway’s liaibility for tr|,cl5; rent ?toes arise as it is essential to tlio account of 
profits tliat b.as boon flireeted for tlis purpose of asoerfainiug tlio amount of tlie 
compensation. Tbo only qjiestioii has been, whether "we should at this- stage 
decide the matter or allow it to remain over until an application is mncle to 
Toay the Commissioner’s report ; either course ivas open to us according to the 
practice of this Court. Plaving regard, however, to the probaljle destination 
of this suit, we thought the former would be the hotter course, it became 
therefore neeeasarj to deal with tho Tramway Company’s application to 
ruipplomcnt its evidence as to estoppel. 

Tho Tramway Oornpany before Mr. Justice Fulton jirotested against the 
determination, in this suit, or at any rate at this stage, of its liability for track 
rent for it was a case not made or (Iiaving* regard to the dates) capable of being 
made in the pdeadings, and as a result the Trcimway Company was not prepared 
with the recjuisite evidence. Under the circumstances we thought their 
application a reasonable one, and that it should be granted. 

The Tramway Company has accordingly supplemented its evidence on tho 
head of estoppel. What has happened is that subsequently to the notice of the 
Corporation’s intention to purchase, the Tramway Company has continued to 
work the undertaking, and first I propose to consider what hs its position in 
so doing under tho Act and the agreement apart from tho eorrosponde.neo with 
tho j^hinicipal Commissioner. I have already stated the general character of 
the Tramwaj^ Company’s argument and the import ascribed to clauses 15 and 
10 of the agreeinont. The correctnoss, of this view has been strenuously 
combated by the Corporation : it is urged that it is contrary to tlie Tramway 
Gompan}-’^ claim for exemption of its horses, carriages and vehicles from 
muiiicip.'il taxation under section 12 of the Tramways Act, and that the 
eoneession in respect of wliich the yea.iiy rant is reserved by clause 18 of 
tho agreement is still enjoyed. For the moment, however, I will assume 
that tho sense the Tramway Company seeks to impose on the 15th and 16th 
claiises is correct, in so fur as it would read into the sections the moaning that 
the agreement is to come to an end on the happening of an event not mentioned 
but indicated in the lOlli clause. But then we have to see vdmt that event is* 
The event actually monoionod is the Municipality’s failing to declare its 
intention '‘as above provided”; the event therefore to he imi^Iied is tho 
Miinieipalftyh:! declaring its intention as above provided ” L e.^ as provided in 
tlm agreement. But according to the argument advanced by the Tramway 
Oom|.any in anotlu-^r connection it was nofe uncUr the agreement but under the 
Act that the Mntiicip dity docliTed its intHption* If jlihis be the true view then 
ir arTords a complete answer to the Tramwiiy Company’s argument* But it is 
not enough that tho ’rraniway Company advanced that argument in another 
part of the case : we must be satisfied that it is lught, and that I will now 
eo'nsider, Siihstantially the 15th clause and ths' ^Oth section are in tho same 
terms though iherc^ara cortain minor differences thus" the first sou tenco of 
the clause is absent from the s^^ction while the clause does not contain the 
words th purckme ^ so ihucli discussed in Appeal Turning to tho , ' 
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Corporation's resolntions, I £ad in them no reference to tlie agreement but 
only to the Act The resolxition of 28tb Fobrnary^ 1901 j was that the 
Mtinicipal Commissioner be authorized . « « , a to give legal notice 

to the Bombay Tramway Company of the Corporation’s intention to exercise 
the right of the purchase of the tramways given to them by section 80 of the 
Bombay Tramways Act I of 1874, which intention the Corporation hereby 
declare ” ; while the resolution of the 11th March was ‘Hhe Corporation further 
authorize and direct the issue and service on the Bombay Tramway Company, 
Limited, of all necessary notices declaring the intention of the Corporation to 
exercise the power of purchase of the tramways pursuant to section 30 of the 
Bombay Tramways Act, 1874.” It is true that the Municipal Commissioner’s 
notice mentions the agreement as well as the Act, but to that extent it went 
beyond the resolution and on the whole I think that so far as the Municipality 
is concerned, the only intention declared was under the Act. Further, I do not 
think a declaration under the agreement would have been of any use. In the 
first place it is at least doubtful whether the right of purchase contained in the 
agi’eement was not bad on the ground that it created a perpetuity ; for it may 
be that so far as the matter rested on contract a decision by arbitrators was not 
necessarily of its essence. [London and South- Western Eailway Co. v. Gomm (^) 
and Manchester* Ship Canal Company v. Manchester Macecourse Company (2>J 
Hext, I am aware of no power vested in the Corporation that would enable it to 
purchase otlierwise than under the special authority of the Tramways Act. The 
x^alidity, therefore, of clause 15 is at least open to question. But in any case 
I am of opinion that the clause was superseded by section 30 of the Act : the Act 
does not purport to keep it alive : it substantially reproduces its terms as an 
independent provision, and in my opinion it must have been intended that tho 
imperfect rights under the agreement so far as they had any existence, should 
bo merged in, and extinguished by, the rights created by section 30 of the Act. 

So far I have proceeded on the assumption of the interpretation that the 
Tramway Company seeks to put on clauses 15 and 16 of the agreement, but I 
do not wish it to be supposed that I accept that view, for I have not been as yet 
convinced by the arguments advanced !n support of it. The rent was reserved 
in consideration of the concession expressed to be -granted by the agreement; 
that concession was based on the property or interest the Corporation's 
predecessors had in the soil on which the physical structure of the tramways 
was laid ; that property or interest is now vested in the Corporation, and the 
benefits of the concession are being enjoyed by the Tramway Company, and it 
would require very clear language to determine the obligation to pay rent 
during the continuance of that relationship. I can find no such language in 
the agreement or the Act. In my opinion, therefore, there is nothing either in 
the Act or agreement which under the circumstances operated to determine 
the Tramway Company's liability for track rent as a consequence of the notice 
given* ^ ^ 
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Bat then it k said that the corraspondende .with the Maniolpa! OommissioEer 
exempted the Tramway Company from this liability# 

After read mg the Correspondence^ the learned Chief Justice 

As Mr. Justice Fulton held that the agreement had come to an end, he 
approached this correspondence from a different standpoint from that which 
I start® He had to see whether the correspondence imposed a liability which 
otherwise w'oald not exist ; I have to enquire whether the correspondence 
exempts the Tramway Company from a liability which would otherwise exist. 
But before dealing with the correspondence there is one matter to which I 
must briefly allude. In the course of the argument there was a suggestion 
that there had been that wdiich amounted to fraud on the part of the Tramway 
Company in connection with this correspondence. We did not permit this 
point to be pursued, been, use no such case had been alleged before, but it is 
only right that I slioubl say that in my opinion there is absolutely no foundation 
for the suggestion • the conduct of the Tramway Company and its manager, 
Mr. Eimington, has throughout been straightforward and wholly free from 
anything reprehensible. But to return to the matter in hand, what is there 
in this correspondence which gives the Tramway Compan^^ the exemption it 
claims ? Ho doubt in its letter of the 12th the Tramway Company stipulates 
that the agreement is without prejudice to any of its legal rights. That would 
ha^e been of value if apart from the correspondence the liability had ceased, but 
as I have held otherwise the argument has no force. What precisely was the effect 
of the words without prejudice to any of the Company’s legal rights ’* is not 
clear; for the Tramway Company was forced to assert that the agreement did 
interfere with its right to discontinue work, as otherwise there would be no 
consideration to sxipport the agreement, and it is on this asserted curtailment of 
its rights that tlie Trara\vaj Company relies. Then stress was laid on the 
stipulation that tlio Tramway Company w sto receive and enjoy the income and 
'profits of the Tramway business during the agreed period, fro we have to see 
what is the meaning of those words. In Lawless v. Bidlivan (^) it was laid down 
by their Lordships of the Privy Council that there can be no doubt that, in the 
natural and ordinary meaning of language, the income of a bank or trade for any 
given year would be understood to be the gain, if an}^ resulting from the balance 
of the profits and losses of the business in that year.” In Mersey ' LoGhs j:\ 
Lmm , Lord gelborno deals thus with the ©xpressioh profits of the conoem ** i ' 1 

if we had nothing more than that, I ghonid have thought that we were to consider, 
not the application of the moneys which the Mersey Board received when they ' 'V'' 
had received them, but the * profits of the eoneern * in the sense of the produce or ' ' ■ 
value which could properly bo described as ^profit of the concern *and that surely 
would be all the net proceeds of the concern after deducting the necessary ont« 

. C1|(18S1)6 App.'Cas. S7S bm, ■ V,. 8 App.Cas.80X (90S), 
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gobgs wifcliout wHch those proceeds coxild'not be earned or received.” Ido 
not cite these opinions as authorities binding in this case^ for I am consoioiis 
that they xrere espre-ssed in relation to, a different subject-matter from that now 
before us^ and in a diferent context^ hut I refer to them Jis weighty opinions as 
to the ordinary meaning, first of the word income ’ and next of the word 
^ profit.^ That moaning is in each case opposed to the Tramway Company’.^ 
contentiom Bot then it is urged that here we have the two words in collocation, 
and that some force .should be given to that. Jt is a common practice to couple 
the word ^ profits ’ with cognate words : thus the espr 0 .s.sion rents and profits 
is in common use, and it would take much to convince me that the use of the 
word * profits ^ in conjunction with the word ‘ income ’ in this letter means gross 
profits so as to entitle the Tramway Company to an exemption it would not 
otherwise possess. 

I feel the more' strongly in this case tliat thi,s cannot be the force of the word 
^ profit ’ as here used, from the rest of the correspondence. Thus the use of 
the words continue ^ and ‘continuance’ suggests an adhesion to the old 
terms, and to my mind there is the strongest indication in the Tramway Com- 
pany’s letter of the 12tli that this was to be so. After stating the Tramway 
Company’s Aviliingness to continue the xvork on the understanding that it is 
to receive and enjoy the income and profits of the Tramway business, the 
letter proceeds : ‘‘ In fact, I am ad vi.se d that the Company is legally entitled 
to do so/’ What that advice .'was docs not appear. This letter was an offer 
hj the Tramway Company, and it was accepted by the Municipal Commis- 
sioner. The que.stion than is what was hereby offered ? To deternaxue this 
what we are concerned with is not so much the real as the manifest intention 
of the parties, or in other xvords, their intention as disclosed by the language 
used. The reasonable construction to idaco on the words i.s that the Tramway 
Company’s offer was to continue working in accordance with their legal rights 
and responsibilities, and in my opinion the Municipal Oommissioner wms 
justified in accepting the words in that sense, nor i,s it suggested he did not. 
What then, apart from the correspondence, were those legal rights, and what 
responsibilities P On that I have already given my decision, and I must, for 
the purposes of this judgment, as.sumo that it is correct. The result is that. ■ 
in my opinion there is nothing in the correspondence to exempt the Tramway 
Company from payment of track rent. This is the view I take of the corre- 
spondence, but even if it be not correct I still think the Tramway Company’s 
contention must fail ; for to adopt the language of the Privy Council in Mlel 
' V. Willimu (^) it was the duty of the Tramway Company to make out that 
the construction which it put on the correspondence i.s the true one. In that 
it must fail if the ofier was ambiguous, as I hold it to be, in case it does not 
bear the sense I have imposed on it. 

Under these circumstances it is unnecessary to consider how far the Municipal 
Commissioner had authority to bind tho Corporation in relation to the track 
- rent, or whether the Corporation is estopped from disputing his authority. 

/ V ' ^ ^ (1900) A c. 170 (181). ' , , ' 
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We iiaT 0 lieard fiirther argument as to tlie date in reference to ivliicli the 
value is to be ascertained Diid as to the incidence of costs here and in the first 
Oouri 

On the first point I adhere to the opinion I originally expressed^ that the 
value must be ascertained in reference to the date of the valuation. The Act is 
not specific on the point, but on a consideration of all the circumstances that iSj 
in my opinion, the most reasonable jDeriod to which to refer the vahiatioii, more 
ospecially if the Traniway Company is entitled (as I think it is) to continue 
working under the Act notwithstanding the notice. 

The Corporation having waived all claim to assets acquired after the date 
of their notice on the 14th March, 1901, the valuation will be of the rest of the 
assets, the tramway and the works and materials connected therewith, and 
the lands, buildings, and all^other property of the tramway inexistence at the 
date of valuation, exclusive of those acquired after the 14th, March, 1901, and 
the value must be ascertained as -at the date of the valuation, ue>, of the award 
declaring the value. 

The result, then, is that the suit must be dismissed so far as it seeks a 
declaration that the Corporation has failed to exercise its 0 ];>tioii of declaring its 
intention to purchase the Tramway Company’s property and business, and is 
not entitled to exercise such option for a period of another seven years after 
the 12 th May, 1901, and also so far as it seeks a declaration that the Corpora- 
tion has not acquired the right to purchase the Tramway Company's 
property and business and consequential relief. Mr, Justice Fulton^s decree 
must be varied so far as it declares that the 14th day of March, 1901, is the 
date of the purchase, and that the ownership of the property passed to the first 
defendant on the 14th of March, 3 901, and that the three years next preceding 
the purchase ended on the 14th of March, 1901, and in substitution thereof 
there should be a declaration that the date of the valuation is the date of the 
purchase, and that the ownership of the property will j>ass on the assurance 
thereof and that the three 3 'ears next preceding the purchase 'will end on the 
date of the valuation. 

Wc vary Mr« Justice Tnltun’s findi'ng on the fifth, twelfth, and fourteenth 
issues by declaring that the plaintifTs® liability to pay track rent did not cease 
on the 14th of March, 1901. 

J. :-~“Tho next ])omt to be considered is whether the notice ol 
purchase is not bad in law owing to the ptii'Chase being made with the inten- 
tion of resale, the power of resale not having, it is urged, been given to the 
Municipality by the Act. Ihis depends upon the construction which is to be 
put on sections JO and SI of the Actt Tliese two sections were doubtless 
suggested by sections 43 and 44 of the English Tramways Act, 1870, but 
they were not copied from them as argued on behalf of the Tramway 
Company. Mr, Inverarity drew our attention to the fact that in the Englsh 
Act power was given In section 43' to the purchasing authority to ded with 


H .1 i " ^ t 


S21 


1904. 


BoarsAV 
Team WAX 
Company 

The Muni- 
OIPAh OOB-.; 
POEATION '' 

OP Bombay.: 


I 


f 






THE INDIAN LAW REPOSTS. [VOL. XXVIlI. 




BokB4y 

tKTs Mtrjsi- 
ox^Aii Cob- 
1P0B41?10K 

€m B<),»bat. 




r'tl' 


tbe pixrcliaBecl ixndertiaking in the same way as the promoters w'ere entitled to 
CIO 3 a power which was omitted from section 80, and argned therefrom that 
if the Municipality bought the tramway they would have no power to work 
or sell it. It would require very strong proof to induce me to hold that the 
Legislature deliberately intended to give the Municipality power to buy the 
tramway, paying a very large sum for it as a going uiidertahing and 
to prevent them doing anything with it but sell the land and the stock and the 
rails as old materials. It is to be remarked, however, that section 30 of the 
Bombay Act omits other provisions of the English Act, section 43 among others. 
The section in the English Act contains a provision requiring the promoters to 
sell tho undertaking to the local authority which section 80 does not contain, and 
consequently it might be said that although the Municipality had the right to 
buy, the Tramway Company could not be compelled to sell. " The latter, however, 
had already agreed to sell, and there was no necessity for a provision to that 
effect in the Act. Again, in section 44 of the English Act power was given to 
the local authority to purchase at any time under certain conditions if the 
promoters were willing to sell, and this provision is not repeated in section 31 
of the Bombay Act. Therefore I hold that the fact that section 30 omits the 
provisions of section 43 of the English Act enabling the local authority 
purchasing at the end of certain periods to deal with the undertaking in the 
.same way as the promoters could, does not show that when the Municipality buy 
the tramway undertaking thej^ can neither xvork nor resell it. The Court must 
look at the Bombay Act as it stands without reference to the English Act, and 
fnd out from the words used and the surrounding circumstances what it means. 
Looking at these two sections in this way, it seems to me that section 30 gives 
power to the Municipality to buy the tramway undertaking on certain terms. 
Mr. Inverarity called it a compulsory purchase, but it is not so. The Act only 
ratifies and gives legislative sanction to the prior agreement which had already 
been entered into between the grantees and the Justices of the Peace by which 
the grantees had agreed that the Alunicipaiity should be at liberty to buy the 
tramway undertaking at certain times. Section 31 then gives power to the / 
grantees to sell, not only to the Municipality, but to any one including of course ^ 
the Municipality. Mr. Inverarity argued that this only applied to voluntary ■ 
sales, and that if the present was to be considered a voluntary sale the Tramwa^^^-^' 
Company w^ould refuse to sell, but they had already agreed to sell under cortaif'^^ 
conditions and when those conditions were fulfilled the sale was a voluntary 
which they could not refuse to perform. Under these circumstances I hold thJ^^ 
the latter part of the section transferring the powers and rights of the grantf 
to the purchaser gives the Municipality power to work and power to 
Supposing, however, that this is a compulsory purchase given by the Act. Tllf 
Act is the charter of incorporation of the Tramway Company, has been accepted^ 
by them and they have been working under it Consequently they must be held I- 
to have agreed to this liability to compulsory purchase being imposed on them. 
In'Mj of these two sectmns, section 30 gives the power to the Municipality '/ ' , 
to purchase at certeiii gires the Tramway, Company powk' 
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to sell tlieE or at any otL^r time and to sell totHe Mtmiolpality or to imy oila-r ^ 1?C4. 

corporation or person. Oonseqiieiitly, ’wliiclieA'‘er xyay you look at tlio matterj 
the Municipalit}^ kas po^wr under tlie latter portioxi of the Slst section to worls 
or resell the undertiildng, and the notice of their intention to purchase is riot haci 
because it is given with the intention of reselling. 

It was then urged that the notice was not given on behalf of the ilunicipalitVs 
but as agents for someone else. It docs not seem to mo that this is the ease. 

The Municipality had poAver to purchase and resell. TIig}" wanted electric 
traction to be introduced on the tramway and they also Avanted electric light 
and poAver to be introduced into the City and they considered that to get some 
person or body to take up all three matters AAotild be the best thing to be done. 

It is not strongly urged that assuming the Municipality had power to resell, 
it Avould have been illegal for them to have bought the tramway and immediately 
afterwards sold it to a company who 'would have introduced electric traction, 
light and power, but it is argued that it was illegal for them to arrange 
beforehand to get this done and then, in pursuance of an agreement to that 
effect, give notice of purchaso to the Tramway Company. It soems to me that 
there is no illegality in this procedure and that it was the most prudent thing 
the Municipality could do and that in principle the matter is coA^ered by the 
decision of the House of Lords in GalloxQay A^ Mayor and Commonalty of 
LondonJ^) 

The notice served on the 14th March, 1901 ; this being* a good notice A^^hat was 
the effect of it ? Mr, Inverarifey argued that it defined the undertaking of the 
Tramway Company as i'c stood on the 14th March as the subject-matter of the 
intended purchase and that the undertaking was, in estimating tlie price to be 
Xiaid for it, to be A'alued as it stood on that day. To this argument Mr. Lowndes, 
as I understood him for the Municipality, assented, IE this bo so there is on 
this point nothing for the Court to decide, but I wish to guard mj^self fi’om it, 
beirg thought that, without further argument, I agree to this proposition. The 
notice itself, hoiveArer, does not effect a purchase of the undertaking, for the 
contract cannot be complete until a price has been fixed, and that cannot bo done 
until the value has been ascertained by arbitration under the terms of section 30» 

When that has been ascertained the date of its ascertainment by the arbitrators 
Avill be the date of purchase [see Megenfs Canal Company v. Ware (2)]. That , , ; ' ^ 
date Avill consequently be the time up to which the profits for the three years - ! ^ , 

next preceding the purchase will have to bo calculated. These two sums, 
namelvj the A'affie of the undertaking and the compensation, are the price wliieli 
is to be paid for the pui*chase and on payment or tender thereof tho Municipality 
will be entitled to possession of the undertaking and to a conveyance thereof, on 
Afhich th 0 'p^*^P®tty -will pass to them. ' 

The last question to be dealt with is that of track rent since the MtL. March 
last. In this suit the Court cannot pass any decree for the payment of track 
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rout as tlio question is not raised in ilio pleadkigs ; but both parties 
liaving assented to the amount o£ compensation being dctenniiicd by tho 
Commissioner of this Court, it becomes necessary iipr the Court at some time 
or other to give him directions as to some of the items wiiicli he will have to 
take into account in estimating the profits made by tjie Trainwa}' Com|>^^iy 
dining the tlireo years next preceding the purchase by the Municipality. One 
of those items, the interest on debentures, has been decided by the lower Court 
and has not boon appealed against. Another ivhich this Court has to decide is 
whether the Oompany is liable to pay track rent since the date of the notice to 
purchase. On this point Mr. Inyeraiity in aigument endeavoured to separate 
between the agreement and the Act, and argued that although the Act was still 
in force the agreement ceased to be in opeiution from the date of the. notice to 
purchase. I must confess that if ins agruments ha%^e any weight I have failed 
to appreciate them. The agreement w&fi first made and -was a necessary step to 
ho taken as the roads were vested in the Justices, but it could not bo acted upon 
without legislative authority ; consequently the Legislature passed the Tramway 
Act whieh to my mind incorporates, though not in so many words, the agree- 
ment, except so .far as it may be inconsistent with the Act. The Act confers tlie 
right to make and maintain certain tramivays subject to the provisions of the 
agreement, and so long ns the Company are in possession of tho tnimivay I do 
not see any reason why the agreement should not be held to be in full force. 
Tho concession is a concession of the right to make and maintain iramw’ays, so 
far hs tliO Justices were able to grant it, over the roads vested i 31 ihoni, and 
although an Act of the Legislature was necessary to enable tho tramways to take 
Mi advantage of that concession, yet I take it that the Legislature would not 
have granted the full power witliout the sajietion of the Justices. Consequently 
in my opinion »so long as the Municipality do nothing to prevent the Company 
maintaining the tramway, the concession is in force and consequordly the 
agreement to pay truck rent. But it is argued that tlie notice to purchase puts 
an end to the concession because the Oompany cannot after it- do as they like 
with the undertaking. It does not interfere with their maintaining- and 
■working the tramway and taking the profits t-heroof so long as the Miuilcipality 
does not put itself in a position to demand possession of the imdeiiuking, and 
so long as tliO}" maintain and work the tramway it is only right that they 
should pay track rent. What would be tho resultiftlioXloinpanysaidthey 
would , not maintain or work the tramway I do not pause to euquirc^ as the 
undcrlaking k a highly jirofitable one, and such an ovunt Is not likely to occur. 
'ILere is no provision in the agreement as to tlie limu when it is to co.rne to an 
end, nor is it even provided therein that it is to conic to an end when notice te- 
purchase is given, and the agreement is so loosely drawn that It is, to my mind, 

, impossible to say that, because clause 16 provides that if no notice is given the 
contract shall continue in force, therefore if iiotico is given it is no longer to be ■ 

’ in force# 

Then does the correspondence _ which took place between the Municipal 
' ommissionenand the Company between the 11 th mid ISth March^ 1901, ni any ' 
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Wiiy altor the liability^ o4: the Oompany to pay trAch rent ? It is to be Plated 
that with reference to the future action of the Coiripany both shies use the 
words { 3 ontiBnance of working/’ “will continno to work/’ which ocriaiiily 
point to a maintaining of the ttaUis quo ante^ and in my opinion any business- 
man reading tliose words would infer that eTeiwthing was to go on as it Iiad 
1)0011 before the notice, including payment of track rent. Does, then, the use of 
tlio words income and profit” alter the significance wliicli is to be given to 
the word continue P ” I think not. Income may mean gross income, gross 
receipts, but it more ordinarily means v/hat received and available af fcer the 
payment of all eliarges and expenses. There has been no suggestion anywhere 
as far as I can remember that at the time Mr. Ttimington wrote the letter of 
the 12th March he deliberately intended by the word income ” to mean 
“ gross receipts If it were so proved I should hold that that word as used 
was not apt to convey to the mind of the Municipal Commissioner that the 
Compaii}^ claimed no longer to pay track rent. It is clear the Commissioner 
did not so understand it, and under the circumstances there would be no 
agreement that the Company should no longer pay track rent, and the 
Company wmiild be remitted to their position under the criginal agreement. 
Consequently in taking an account of the average profits for three year.s the 
Commissioner will have to take into account the amount of track rent payable 
by the Company to the Municipality. . Our, finding in respect of the payment 
of track rent being against the Tranway Company both on the agreement and 
tlie letters, the question as to whether the agreement contained in tlie letters 
was binding on tlie Corporation does not arise and there is no necessity to ’ 
discuss the evidence given, at the end of the hearing of these appeals. 

This case has now been re-argued on the question of the time at which the 
valuation of the undertaking is to be made, and although there are difficulties 
which are sure to arise -whichever date is taken, I am of opinion tJiat the one 
which is open to the least objection is the date of valuation, ^.e., the date on 
which the arbitrators make and publisli their award, and that the tramway 
undertaking as it existed on the 14th March, 1901, or so mucli tlioreof as is still 
ill existence at the time of the valuation being made should be valued as of the 
date of valuation. 

On this appeal^, 

iff. K* 0,^ and Jfr, <?, K A, 2tms for the appellants 

contended, firsts that the notice given by the respondents was not , 
such a notice as was contemplated by section 30 of Bombay 
of 1874 That section was taken’from section 43 of th6'’loglish' ' 
Tramways Act^ 1870, but by the section, of the English Act power 
was given to the purchasers to deal with the tramway undertaking ' ' 
when they had purchased it, in the sa!ne.way;as the vendors (the 
promoters of the undertaking) had been entitled to do, and that 
provision was omitted from seetidn'.SO of the -Bombay Tramways' 
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Aot of 1874j so that the respondents '-had under that section no 
power to purchase the tramways with the view of transferring the 
undertaking to others. But the notice of intention to purchase 
was given under an agreement with, and with the object of 
transferring the undertaking to, Bingham. The respondents 
have thus exceeded their powers under Act I of 1874, and the 
decision appealed from was wrong in finding that the notice 
with the above object and intention was good and that the 
respondents had not acted illegfeilly. 

Secondly, it was contended that the Appellate Bench of the 
High Court was wrong in holding that the fixing of the value 
and the compensation were to be referred to the same date ; and 
it was submitted that the period of three 3rears enacted by 
section 30 of Act I of 1874 for calculating the profits of the 
appellants for the purpose of ascertaining the amount to be paid 
for compensaticii should have been hekl to have ended on the 
date of the completion of the purchase/^ This would be a 
later date than that fixed by the High Court which was the date 
of the purchase and this was held to be the date when the 
amount of the value was fixed. 

Thirdly, it was contended that the Court below was wrong in 
holding that the appellants were liable to pay track rent after 
the date of the notice of intention to purchase. The liability to 
pay track rent, it was submitted, came to an end when the 
agreement ceased to be in force; and by clause 16 of the Agree- 
ment if no notice wore given the agreement was to remain in 
operation ; the effect of the notice therefore was impliedly to 
terminate it. The agreement was not superseded by section 30 of 
Act I of 1874* Even if this were not so the liability to pay track 
rent would, at any rate, cease after the agreement had been come 
to by which the appellants agreed to work the tramways, imfeil': 
the completion of the purchase ; in other words, the effect of the 
correspondence which constituted that agreement was to release 
the appellants from payment of the track rent. Under that 
agreement the appellants were entitled to **recei\m and enjoy 
, the income and profits of the tramway business ; and it was 
submitted that the expression income and profits ” meant tb© 
gross profits without deduction. 
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on accoiini of a person, named Bingliaim '.^.Wlien Hie facts are 
investigated it appears that although the Corporation hare -made 
arrangements with. Bingham by which, he is to find' the money 
for 'the pnrchase, and' 'to work'’'" the' tramways when acquired 'by 
the Corporation, yet the Corporation are acting as principals and 
not as Bingham^s agents.* There is nothing -in the Tramways 
Act which expressly or impliedly prohibits such a transaction; 
nothing to show that if the Corporation exercise the power con- 
ferred on them by section 80 and acquire the tramways^ they 
are bound to keep them in their own hands and to work them 
themselves. Whether they can carry out their agreement with 
Bingham without obtaining f urther powers is a matter which does 
not concern the Tramway Company. This point was elaborately 
dealt with both by the Judge of First Instance and by the 
learned Chief Justice of Bombay; and their Lordships think it 
unnecessary to say more than that they are satisfied that on this 
point the judgment appealed from was perfectly correct. 

Then another question was raised by the Tramway Company 
which w^as that the date to be fixed as the date of taking the 
purchase ought to be later than that mentioned in the judgment. 

If the proper date had to be determined by their Lordships 
unembarrassed by what took place in India, their Lordships 
ivould have thought that the proper date to be fixed would have 
been wdieii the relation of vendor and purchaser was definitely^,/"" 
created by the service of a proper notice to purchase, in thi. 
case the 14th March, 1901. This wms the view taken by the 
'Judge of First Instance, Mr. J ustice Fulton. But for some reason/' 
which their Lordships do not appreciate, both ; parties appealed 
against his decision and contended before the Appellate Court 
for a diflFerent date. Having regard to the course taken by both 
parties in the Court below, their Lordships do not consider that 
either party without the consent of the other can fairly insist 
.now that the above date ought to be adopted* Under these 
circumstances their Lordships see no reason for disturbing the 
date fixed by the Appellate Court, the date of the award 
fixing the value of the corporeal property of the Tramway Com* 
'pany* As pointed, out 'both by Mr. Justice Fulton and the’' 
Chief Justice^ to- fix, ;the 'date o! the execution of the conveyance ' 
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^ O leitois for the appellants— Blount, Lynch and Petre. 
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1904# reversing the decree passed hy N* N* Nanavaii^ First Class- 
Ahtokb Subordinate Judge at Thana# 

AmaHisim- pkiutifis brought this suit in the Court of the First Class 

bSat^ Subordinate Judge at Th^na, to recover possession of a plot of 
land at Kurla* They stated that the land in question was leased 
from them on the 15th August^ 1874^ by the deceased Jusaf Haji 
Guni for a factory at an annual rent of Rs. 50 ; that Jusaf passed 
to them on the 2Sth idem a registered lease in respect of the 
tenancy^ and that they received rent in respect of the property 
till the 15th August, 1895, from Jusaf and his heirvS^ Tyab and. 
Kusum. Tyab having died, the Administrator General was 
brought in as representing his estate. The prayer of the 
plaintiffs was that the possession of the land be awarded to them. 
The Administrator General contended, mi^er alia, that under 
the agreement of the 28th August# 1874, Jusaf Haji and his heirs 
were entitled to hold the land in suit in perpetuity, subject only 
to the payment of the annual rent of Rs. 60 ; that the lease could 
not be cancelled, provided the rent was paid, and that be was 
willing to pay his share of the rent. 

The Subordinate Judge decreed the suit in plaintiffs^ favour 
by awarding the disputed land into their possession. 

On appeal the defendant raised the point, whether the Subor- 
dinate Judge had jurisdiction to entertain the suit under section 32 
of Act XIV of 1869, considering that one of the defendants was 
the Administrator General. This point was decided in the nega-# 

' , . tive for the following reasons 

It is not contested that the Administrator General of Bombay is an offeer 
of Government (vide section 5 of Act II of 1874). But it is contended that he 
represents a private estate. But he does so in his official capacity and he is sued 
expressly in such capacity. In his private capacity he has no I 

therefore Iioid that the lower Court had no jurisdiction. 

The plaintiffs preferred a second appeal. 

^ M* F, for the appellants: — There is no cause of action 

allegedin the plaint as against the Administrator General ify 
,1-.^;;;:-;’’ ' elients sue recover possession, alleging that the deceased Tyab 
Guni' was their tenant liable to pay rent ; that he, and his 
'V- heirs after Eis deaitb,' failed 'to pay rent and that consequently ■ 
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It has been held that a Oolleolor or Ndzir stmoi„» j . 
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hsfo!' ®'^f’.'”' **'° --Tha Snbordinate J„d<re 

had no junstohon to entertain this suit (section 82 Bomhav 

IS an Officer of Government,’^ and he issued in this case “in 

GeneraFrAct^^tsTd' Provisions of the Administrator 
Gove lent? ’ eleariy that he is an “officer of 

omy 01 the High Court (section 7) ; he cannot hold any other 
oflico ylhout sanction of aoverument (section 9) ; and 1, 
soeunty to the becietary of Idtale for India for the duo execution 
of In, office (section II). The fact that in this case h led “ 

tie tea an officer of Oovernment.” In iV-ar.i,yma farfol 
V. i.™y,.rn.,,0) .t was hold that the Collector who was 
appointed to take charge of the estate of a minor under Act XX 

an ol “Paeily as Collector, and is therefore 

1990 t' y yvernment within the meaning of Act XIV of 

■i am ■ “ “"h who is 

sTm ‘ “ OWinguisbable i 

' 2 1111 “ n-“ ??“' ""‘^within the meaning ot section, 
isWiMfCW . ' . ^ roeedure Code: 1 see Jmsui Saji v. S. W, 


.y '' ' - CD (1880) 4 Bom. (538, ^ 
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^emp «, Blahelzaiee Shahmshah iegum *n Fergusson &: and 
Aiiul Lateef Y* doutreS^^ 

CmNDAvAEKAR, J. :— The question in this second appeaT^ M^^^ 
whether the suit, having been brought against the Administrator 
General as one of the defendants, was wrongly instituted in tho 
Court of the Second Class Subordinate Judge instead of the 
District Court. Section 32 of the Bombay Civil Courts Act, 
1869, provides:— No Subordinate Judge or Court of Small 
pauses shdl receive or register a suit in which the Government 

nLtv« capacity is a 

General IS an officer of Government, but it is urged by the 
appellants p eader that the Administrator General is not a party 
to the suit m his official capacity, because he is sued simp y 
as representing the estate of a private individual. But such 
representative capacity is filled by the Administrator General 

2Je Z cluty of represenri 

the estate of a deceased person under certain circiimstsne*.* 

devolves upon him as a public officer under an Act of the Te i 
Mare which dehn. his powers aod responsM:' f ^ JS 
officer. No disfanction, therefore, can be made bet^veen hk nffi * t 

capxrity, the latter being metS 

on which the suit was bronght was one arising not tinm Zr lZ 
of the Administrator General, but from an act of the rl ^ 1 
pe^n whoseestalo he represented. It is tme that the pIM 
sue to recover possession, alleging in their plaint tb^f « V 
was their bnant, Hahle to pVrent/Sri^atlnS 
terms ol the lease, the plaintiffs have beoome entitled to 

possession in eonsegneuceottailnre on the part of the ^ 
whe„he wasalire,and on the part of ht htt ol hLtrf 
py rent. But snhstanlially, the plaintiffs' complaint il tl 
tee ly hem, faibre on the part of the Adm^bJin GenS 
he eamc mto possession of the land either to pay 

,: *hver possession to the plainm The snit as agabs him 
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must, therefore, be treated as one brouo'l 
done by him. As helcl by the Full Beneh'o 

AU^ V. Bai 8M DanaU upon the con 

o± the Bombay Civil Courts Act, 1869, “the 

tion “ cannot be determined by the dese 
plaintiff himself of his suit. . . , This 
in which the suit is to be tried must be 
con ents of the plaint and a consideration of 

^ ® f -fa present case bo 

are fulfilled. The plaint alleges in substan 
trator General has ivrongfully kept the 
possession to which they are entitled, anc 
Administrator General is that of a public ( 
of his office holds the property. We must, t 
ae.qree. -.with costs. 


AkTOSB' 


-A'BMIltlSTBjl* 
toe 0E3S®Eil.l', 

OS’ Bombay* 


conjlrmech 


OEIMINAL EEVISIOISr. 


M JenMm, K.Q.ZK, CUef Justice, on difference oj 
•. Mr. Justice OhindavarharA-nd Mr. JusHce Aston. 

PEEOIt ®. BANKATEAM LACHI B, A ivr * 

{Act XLV of 1860), section 19S— Criminal Proci 
<80S) sections 465, d39~PerJn,y~Oontrudiciorn . 
the High Court to interfere in revisionnljurisdictio’ 

was convicted and sentenced under section 193 oJ 
{ActXLY of 1860) of giving false evidence in a inr 
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efkhme, it h .necesBary to show not only thafc he hn^inade a Btatement which 
is falsej hut that he also either knew or believed it to be false or did not 
believe it to be true. • 

Where it is 'bought to establish .guilt solely on contradictory statements, 
although the Court “ may believe that on the one or the other occasion the 
prisoner swore what was not true, it is not a necessary coiisequeiice that he 
committed perjury; for there are cases in which a person might very honestly 
and conscientiously swear to a particular fact from the best of his recollection 
and belief, and from other circumstances at a subsequent time be convinced 
that he wrong and swear to the reverse without meaning to swear falsely 
either time.” . < , 

Where the conviction is based on merely the statements contained in the 
charge without examining the whole of the depositions, the conviction is an 
error of law. 

Where the conviction of the accused for perjury in such crease was sustained 
by additional evidence, namely, the statements of the brother of the accused 
not made on oath at the trial of the case, 

Held that the statements were inadmissible and, if relied on, would vitiate 
■ , the judgment. 

The admission in evidence of a statement made by the accused having no 
real bearing on the case but showing only at the most that the accused in 
other matters had been untruthful, would be highly improper. 

The controlling power of the High Court is a discretionary power, audit 
must bo exercised with regard to all the circumstances of each particular ease, 
anxious attention being given to the said circumstances which vary greatly. 
This discretion ought not to he crystalliEiec], as it would become in course of 
time, by one Judge attempting to prescribe definite rules with a view to bind 
other Judges in the exercise of the discretion which the Legislature has 
committed to them. This discretion, like all other judicial discretions, ought, 
as far as practicable, to be left untrammelled and free, so as to be fairly exercised 
according to the exigencies of each case.” 

'"Per ChandavarkaTf In the ease of porjury arising out of contradictory 
statements the Court dealing with them should not convict unless fully satisfied 
that the statements are from every point of view irreconcilable, and if the 
contradiction consists in two statements opposed to each other as to matters of 
inference or opinion on which a man may take one view at oao time and a 
contrary view at another, there can be no porjury, unless on oath he has stated 
fads on which Iiis first statement was based and then denied those fetde on oath 
on a- subsequent occasion, 

of the charge so contrary that one or the other of them rmist be necessarily 
' ».y eoiistriiHion to be put 

V; hpon^^ th^^ two depositions from which the statements are taken am! their. ^ 
‘r !. / v;-' oomiruotio% Meed the construction of any document# is a question of law ^ ' 

, / not' of fact# '' . 
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B Is not coiToct to sfy tliat tie law as laid down in the Criminal Procedure 
Gode Cilof*. Y of 1898) gives the High -Cotirt no power to go into evidence ' in 
revision. The Bombay High Court has, as a matter of practice, held that it will 
not go into evidence as a rule, but will Interfere only under special circinnstances, 
or where there is an error of law. 

The accused In a criminal case is merely on the defensive and, unless there is 
any positive admission of a fact by him, any omission on his part to explain 
what indeed can be explained without his explanation should not be pressed 
against him. 

Fer A^ton, Jl (couifm) The rule of practice is that the High Court 
ordinarily refrains from opening questions of fact, when no appeal lies, except 
on some ground of law and in order to remedy a clear miscarriage of justice. 

Where the question bebre the High Court exercising its powers of revision 
under seC' ion 439 of the Criminal Procedure Code (Act Y of 1898) is one of 
ai^preciation of evidence, the rule of practice adopted is to refuse to disturb a 
conviction when there is legal evidence, oral or documentary, to sustain it. 

‘'Under the law of British India, it is not necessary that the charge should 
allege which of two contradictory statements upon oath is false, bat it is suffi- 
cient (unless indeed some satisfactory explanation of the contradiction should be 
established) to warrant a conviction of the offience of giving false evidence to 
show that an accused person has made one statement upon oath at one time and 
directly contradictory st-dement at another.^^ It is not the duty of the Oouil; 
of first instance (and far less of a Court of appeal or revision) to supply extra 
an explanation which the accused himself has not suggested or an intention or 
knowledge which the accused has not claimed. 

Cbiminal application for revision under section 439 of the 
Criminal Procedure Code (Act T of 1898) of an order passed by 
A. Lucas, Sessions Judge of Poona, confirming in appeal the 
conviction and sentence against the applicant (accused) passed by 
Eao Bahadur Y, T, Mirikar, Special Magistrate, First Class^j 
Ahmednagar, for perjury under section 193 of the Indian Penal 
Code (Act XLV of lS60j. 

' ' The facts of the case were as under ’ ■ ' ' - 

One ‘Eaiiu Yalad Nama Pandit was the -owner of two fields^ 
survey Nos- 19 and 21. He had mortgaged them to two Mar- 
wadi brothers, Baiikatlal and Ramlali who assigned their mort- 
gage rights to Ramkisan valad Haribhaga Marwadi. The 
assignee brought a suit, No. 429 of 1895, in the Court of the 
Subordinate J udge of Shevgaum against the mortgagor Ranu 
for the recoverjr^^of the mortgage debt by sale of the mortgaged 
ploperty«'^The;defeIldan| Rann contended tbAt^ the mortgaged - 
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property was sold at aTiction for arrears of Government revenue 
and was purchased by one Lachiram in 1872, therefore, the sons; 
of the auction-purchaser, who iiad since die*d, should be joined as 
parties to the suit. On the said contention, Laehiram'’s sons, 
namely, Baukatram (accused-applicant), Shivnarayan and Dhon- 
diram, were joined as co-defendants. They presented a joint 
w^ritten statement urging that they had become absolute owners 
of the property by reason of the auction-purchase by their father 
at the revenue sale. The Subordinate Judge disallowed their 
contention on the ground that they were not entitled to rely on 
the revenue sale, it being not confirmed by the Collector, and 
gave a decree for the plaintiff. During the trial of the said suit 
Bankatram (accused-applicant) was examined as a witness on 
the Si’d December, 1898, and he deposed as follows ; 

V; ^ ^ Exhibit (B). ' 

f Translation,) 

I know tile parties. Lands in dispute stand in the name of itaua. He pays 
, assessment thereof and cultivates them. My father had pdd assessment 
■'before. My father used to say that he paid the assessment. I have never 
cultivated the hinds personally. I have hitherto taken so steps to have the kinds 
transferred to my name. (The lands) have been let out under an oral a<Tre»- 
ment to the defendant. My father let out the lands to Kami for cultivation 
about M or .2 years ago. I was not then present. Suhsequeiitly I let (them) 

0 Eauu for cultiv.ation. I receive &. 10 income per annum. Ther is „o 

When Ranu paid the assessment he used 

Mi brother Shivnarayan oecame divided about 10 years ago. On that occasion 
also there was no document made with respect to partition. No memos eic 
were made rekting to the ■ property. LVc. sop.raie fro2 ^2 

la ony gtwii, him a cMh-shop. No divkions {alhtinonts of sUm) Jtruo 

bom made.* Rama Dhagya is my debtor. ^ 

«io« ofau 

' '' ' t, Dliondiram brought a suit, Xo. 

^ourt of the Subordinate Judge of Slievi^aum 
- ; •. agamst the said Rauu to enforce a mortgage debt by sale 5 the 

,y:,|.4.(.y&.|^gapd=,:p namely, survey Nos. ^ 19 "and 21. "fbo" 

; , . , , .Subordinate Judge, dismissed t^e suit by upholding the defend- \ 
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paying the vaml (income) in full satisfaction of the debt. In 
^ Banks,tram (accused-applicant) was examined as a 

on the 2Srd March, luoi, and he deposed as follows:- 

" Exhibit (E). , /L 

^ ^ ^ ■ ( Translatwu ) 

am plahiCifa oldest brother. We are divided. It is Z.-7 or U verm 

Ja u„md«andDeshpiud^^ etc., is not joint. laj 

given written 'rloniiorae 'S 

of tb! foT"S"' “ “ statement i„ that suit because I rras not aware 

auction-Lr heldX IXu/rf Xlfr? ® 

cultwating the land o„ payment of It Z 

The defendant cl id i.nf ‘ * ^(^nd had fallen to share an partUion. 

ae aeteudant did not gwe me and Dhoudiram wheat, gram, fow^ri kardi ' 

kadbaandWobul ocksbyway of vasul in satisfaction of the bond ’ I was ' 
never sammoned by the Mamlatdar on the application of the defeXant and 
I know nothing, about the application. 1 don’t remember whothor I IX 1 

deposition or not in suit Xo. 429 of 1895. A copy is road out to me (£) iX 
not lemembor vrhetherl gave my deposition or not according to it. Wh-tt 1 
have stated above, namely, that it is 13 or IS mm swoe mr~>r 

^^^.daU.as,arntionedaatto^^^^ 

. Bauu valad Nama applied to the Subordinate Judge for sane- 
ion to pro,secute Bankatram (accused-applicant) and his brother 
Dhonduam for pei;,ury and the Subordinate Judge granted the 
sanction under section 193 of Indian Penal Code. Against the 
order of the Subordinate Judge Bankatram and Dhondiram 

applied to the Ses.sions Judge at Ahmednagar for the revocation 

of the^ sanction. The Sessions Judge confirmed the order so far 
to Bankatram was concerned but amended it with respect to 
Dhondiram by ordwing his prosecatipn under section 209 of the 
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Indian Penal Code for dishonestly making *a false claim in a 
Oburt of Justice^ Owing to the order of the Sessions Judge two 

separate trials were held by the First Class Magistrate of Shev- 
gaum who discharged Dliondiram and framed the following 
charge against Bankatram :~ 

That yoUj on or about tlie 3rd day o£ December, 1806, at Slievgaiim, were 
examined as a witness in case hfo. 4*29 of 1895, before tiio Subordinate Judge of 
Shevgaum and being bound by oath to speak the truth intentionally gave false 
evidence, knowing it to be false, as follows ; — 

1. Dliondirani lives separate from me. I have only given him tho cloth** 
shop. There is no partition” 

'‘All the ancestral lands are in my possession and I manage them.” 

2, Similarly yon were examined as a witness before the said Subordinate 
Judge on 23rd March, lOOl, in case No. 115 of 1900, and yon have intentionally 
given false evidence, knowing it to be false, as follows » 

I am plaintiffs elder brother’* (plaintiS is Diiondiram). “ We live separate. 
M is IB or 14 -^ears lack out iooh flace* Myself and Dhondiram 

. , divided in Shake 1808 or 1809 ; Dhondiram was aged 12 or 13 years. Dliondi- 
mm manages his estate since ^partlilon* It is not true what is stated in my 
deposifon in case No. 429 of 1895, that only cloth-shop was given to Dhondi- 
ram, that no share was given to him and that all the immoveable property is in 
my possession.” 

‘‘That the land in dispute had come to my share.” 

" That it is true which I have stated that Dhondiram separated before 12 or 
13 years and all division of the property was made.” 

You liavo thus deliberately and falsely made two eontraclictory statements 
and that either of them is false or one is false. 

Soon after the charge was framed the First Class Magistrate 
of Shevgaum was transferred from that place to Sangamner and 
the subsequent proceedings were held in the Court of" the Special 
First Class Magistrate of Ahmednagaib %¥ho, on the 5th August^ 
1903, took down Bankatram^s statement^ which was as follows:— 

Q. Did yon give your deposition (Exhibit D) which is now road out to you 
- in the Subordinate Judge’s Court ? 

A,— Yes, I have given that deposition. 

Q.— A deposition (Exhibit E) is now read out to you. Bid you give ii ? 

A.«— According* to what I have heard I have given. 

Q*— Will yoiij^e able to state the reason why there are discrepancies in the 
above two depositions ? 

A*“r*X cannot telL (Bly) vakil will tell yon on my behalf. 

■".y S|>QGial First .Class ' Magistrate of Ahmedaagar^ on the 
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.offence charged ami *senteneed him to suffer rigoroas imprison- 
ment for three months and pay a fine of Es. 300 and in default 
to suffer further rig'ofous imprisonment for one month. The 
Magistrate in his judgment made the following remarks: — 

The suit No. 429 was brouglit by an assignee o£ a mortgagee wiiereln the 
accused, bis two brothers Shivnarayan and Dhoiidiram and also the comxdainant 
were defendants (ISxiiibit Oj. From the evidence of the brothers of the accused 
(Exhibits L and M), his own admission when be was examined as a witness in a 
criminal ease against Dliondiraiii (Exhibit N), bis statement in Civil Suit 
No. 115 of 1900 (Exhibit E), and bis statement as an accused before Magistrate^, 
First Glass, Mr. Joshi (Exhibit R), there can he no doubt that lie deliberately made 
the false statement to secure his own ends probably with respect to the land in 
dispute. Herein the attempt seems to hare been to set up a plea that there %vas 
no partition between bim and his brothers and the propci-ty was joint. Looking 
to his statement; of 1901 the plea of partition between bim and his brothers is 
apparent and a flat contradiction of bis previous statement. While under 
examination a copy of the statement of 1896 was read to him and be has plainly 
stated that it was not true. 

Prom the facts and circumstances iioted above there can be no doubt of the 
guilt of the accused. The only possible circumstance in favour of the accused 
in attenuating bis crime is that the statements were made after a lapse of five 
years. The first in 1890 and the last in 1901. I am constrained to observe that 
offences of the kind are not uneommon in these parts through the wiliness of the 
money-lending class of the Marwadi to whom the accused belongs. Very few 
come to light unless detected in a Court of Justice or in a particular case for the 
gratification of a private grudge. Complainant *s conduct in the ease could not 
but attract notice* He is an illiterate and ignorant peasant and seems evidently 
a tool in the hands of designing persons ill-disposed to the accused. The present 
case seems to be one got up from spite and accused well entrapped unconscious 
of the dangerous net laid down for him.. There is no question of the gravity 
of his offence. But considering the lapse of time the statements were made and 
looking into the circumstances of the case on the whole the accused deserves 
some leniency in awarding the punishment, on him. 

6a appeal by the accused the Sessions Judge of Ahmednagar 
having had to deal with the application for the revocation of 
sahctioib moved the High Court to , tranrfer the case to some 
other Court. The case was accordingly transferred to the Court 
of the Sessions Judge o£ Poona, who^ in confirming the conviction 
'anff.^^nteiicej observed as follows;'-— 

It now remains for me to consider, whether in the present case the two 
statements are so contradietp;^ as t'o. be irreconcilable, bearing in mind that in ■' 
such cases very presumption is to be rqiade in favour of their being reconcikbla. ^ 
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I liave earefnlly reaxt the two depositions inn-de bj’- the accused in the two Oinl 
suits and it is clear that in the suit o£ 1895 ho intended it to bo hGlieved that 
no partition of property had taken place between *]iimsolf and Dhondiraiis, 
Whereas in his statement in the suit of 1900 he intended it to be believed that 
a partition of ju’operfcy had taken place between himself and Dhondiram 12 or 
13 rears previously* The accused himself has not attempted to reconcile them, 
I therefore consider that one of these statements must be false to the accused's 
knowledge and that he must have made this false statement intentionally. 

Against the order of the Sessions Judge the accused preferred 
an application for revision under section 439 of tlie Criminal 
Procedure Code. The case was heard by a Division Bench 
composed of Ohandavarkar and Aston, JJ., who, on the 4th 
April, 1904, delivered the following judgments 

Chanda YAUKAE, J. : — The petitioner before us was convicted 
by the Special Magistrate, First Class, of Ahmednagar, under 
section 193 of the Indian Penal Code of the offence of intentionally 
giving false evidence in a judicial proceeding by making two 
contradictory statements, one of which ho knew to be false. 
The Sessions Judge of Poona, to wdiom the petitioner^! appeal 
against the conviction was transferred by the orders of this 
Court, has confirmed the conviction. We are now asked to 
quash the coiivictiGn under our Eevisional Jurisdiction and the 
first ground urged by Mr. Branson in support of the petition is 
that the two statements, one or the other ot v/hich inis been held 
by the Courts below to be false, are not necessarily contradictory. 

I am of opinion that Mr. Branson^s contention must be allowed* 
The statements were both made by the petitioner with reference 
to the question, whether he was joint with or divided from his 
younger brother, Dhondiram. The first statement made by the 
petitioner was in a deposition dated the Srd December, 1896, in 
suit No. 429 of 1895 of the Subordinate Judge’s Court at 
She vganm and is as follows ' 

Dhondiram lives separate from me« I have only given 
• him ,the cloth-shop. There is no partition. All the aiicostrai' 

. lands are in my possession and I manage tlienij^ 

The ^second statement .was'/made by the petitioner in Ms 
'deposition dated IheSSrd March, 1901, in suit No. 115 of 190'0 of ^ 
ihe'BamevCourt'^ 

3^^ Dhondiram)* 
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We live separate, ♦ft is 13 or 14 jears back our partition took 
place. Myself an,d Dhondiram divided in Shake 1808 or 1809, 
Dlioiidiram was aged* 1 2 or. 13. Dhondiram 1ms been 'managing 
his estate since partition. It is not true what is stated in my 
deposition in case hTo. 429 of 1895 that only the cloth-shoj) was 
given to Dhondiram ; that no share was given to him and that 
all the immoveable property is in my possessions^; that the 
land in dispute has come to my share.^^ That it is true what 
I have stated that Dhondiram separated before 12 or IS years 
and all division of the property was made/^ 

Now upon the statements contained in the two depositions 
and made the subject of the alternative charge against the 
petitioner the learned Sessions Judge^ who heard the appeal 
against the conviction, says . v 
have carefully read the two depositions made by the 
accused in the two Civil suits and it is clear that in the suit of 
1895 he intended it to be believed that no partition of property 
had taken place between himself and his brother Dhondiram^ 
whereas in his statement in the suit of 1900 he intended it to be 
believed that a partition of property had taken place between 
himself and Dhondiram 12 or 13 years previously. The accused 
himself has not attempted to reconcile those two statements nor 
is it, in my opinion^ possible to reconcile 
The contradiction then between the two depositions consists 
in this — that on the first occasion the petitioner stated in effect 
that there had been no partition between him and Dhondiram, 
whereas on the second occasion he stated that there had been 
one® Bat unless partition in*a Hindu joint family is evidenced 
by a deed (and in this case the petitioner in his first'^deposition 
distinctly stated that there was no deed relating to the separation 
between him and Dhondiram) it has to be inferred from the acts 
and mutual dealings of the, parties. As observed by Mr, Mayne 
in his Hindu Law Numerous ' circumstances are set out by 
,,the Native writers as, being .more or less conclusive of apar- 
'tiiioii having taken place, such,.' as ; separate food^ dwelling or 
worship; separate enjoyment' of the .property ; separate income 
-■and expenditure! business transaotions with each other and the 
like^, . But all these cfrcumstanc^S.Are merely evidence^ and not ^ 






liipiiilliiiilSI 




' 541 

mi, 

V 

BANKAmAM 

bAOHIEAM* 



"^ 542 , 


" ^Ekferob 

R ' .. 

';: ’ SaI K^-TBAM 
' ; Jjaohibah. 


‘ 



THE INDIAN LAW REPORTS, [¥OL. XXYill, 


eonelwsive evidenee^ of the fact of partition’^"^^) In sncli a case a 
man may well think and say as an inference of law from those 
acts and circumstances that there is no partition and on a sub« 
sequent occasion he may change his view as to the legal eonse- 
queiiee of those acts and dealings and draw a contrary inference. 
Because he took one view of tlio facts on one occasion and a 
directly opposite view on a subsequent occasion it does not and 
cannot, in my opinion, necessarily follow that be has perjured 
himself by making contradictory statements. The stateinents 
are contradictory only so far as the man’s conclusion or opinion 
on the facts goes. But the law does not punish a man as a per- 
jurer because he has changed his opinion. It is often a nice 
question what is enough in point of law to constitute partition 
in a Hindu joint family and. our Courts afford instances of eases 
where upon the same facts one Judge has held partition proved 
and another Judge has held otherwise. Wlmn, therefore. ^ wit- 
ness deposing on oath states on ono occasion that there was no 
partition and on another states that there was one, he must be 
presumed to be stating a fact as to which there can possibly 
be no two views but his own impression of the legal conse- 
quences of the relations between the coparceners in a. Hindu 
family. 

So far, therefore, as the contradiction attributed by the 
learned Sessions Judge to the two statements of the petitioner 
consists in the factum of partition, the conviction cannot, in ray 
opinion, stand. It is a well known rule of law applied by emi- 
nent Judges to cases of perjury arising out of contradictory 
statements, that the Court dealing i^dth them should not convict 
unless fully satisfied that the statements are from every point 
of view irreconcilable, and if the contradiction consists in two 
statements opposed to each .other as to matters of inference or 
opinion on which a man may take one view at one time and a 
contrary view at another, there can be no perjury, unless he bas-i ’ 
on oath stated fmU on which his first statement was based and 
then denied those on oath on a subsequent occasion. 

question, therefore, is whether, apart from the petitioner^’s 


contradictory has stated any fact in ’ ' ' 
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Ills first; deposition. \lhicb. fie denied ia fits second deposition, 
therefore^ turn to the statements of fact contained in the first 
deposition^ so far asiliey were made the subject of the charge* 
fi'he first statement of fact then Dhondiram lives separate 

from me/^ That statement is not denied but re-affirmecl in the 
second deposition. The next is i — ** I have only given him the 
cloth -shop That no doubt appears at first as if it were denied 

in the second depositiorij but there again it is not^ as the depo- 
sition shows, a denial that the cloth-shop had been given to 
Dhoadiram bub a denial that no partition had taken place. The 
statement in the second deposition is not true as stated 

in the deposition in suit No. 429 of 1895 that only the cloth- 
shop had been given to Dhondiram and that no partition had 
taken place.^" The third statement of fact in the first deposition 
was 5 — ^^Ali the ancestral lands are in ray possession and I 
manage theiri/^ The statement in the subsequent deposition 
was: — "^^It is not true what I stated in my deposition in case 
No. 429 of 1895 that .... all ths immoveable property is in ray 
possession.*'^ I cannot understand how these two statements are 
necessarily contradictory. In the first deposition the witness 
spoke of ” ancestral lands only and stated that they were in 
his possession. In the second deposition^ he is asked about all 
the immoveable property a wider term than mere lands— and 
he says ^*it is not true that all the immoveable property is in 
ray possession/^ The ancestral lands may be in his possession 
and yet at the same time he may not be in possession of all the 
immoveable property but only of some, i.e,, the lands, It is not 
found by the Courts below that the immoveable property con- 
sisted only of lands. Moreover the second deposition shows that 
the family had immoveable property besides lands. There the ' 
petitioner stated : — Three 'fields and two debtors^ the Jagbir^ 
dar and the Deshpande, are joint.- The house, &c., is not joint/^ 
He had stated nothing about the house, in, Ms first 
deposition. ^ 

^ The last statement which was made the subject of the charge is 
contained in the second deposition, ^ It is as follows : — The 
land in dispute had come to my share.,,'^^ . 

^ This is, said to bo .contradicted, by the petitioner's previou.1 
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stateiiieBt;— the ancestral lands are m iiiy possession and 
I manage thera/’ 

But where is the necessary contradiction between the two? 
In the former lie is speaking of the land in dispute having fallen 
to his sliare^ whereas in the latter he is speaking of that and the 
other lands being in his possession and managemeut. The two 
statements relate to two different things — the former statement 
to his title^ i.e.j to the land having fallen to his share at the 
partition ; the latter to his possession, which is distinct from 
title* 

But it w^as urged before us by the Government Pleader in 
support of the conviction that the petitioner himself had not 
attempted to reconcile the two statements, as if hu failure to 
reconcile them is fatal to his case. It is the duty of the Court 
to see whether the statements can be reconciled or not. The 
accused in a criminal case is Toerely on the defensive and unless 
there is any positive admission of a fact by him, any omissioii on 
his part to explain what indeed can be explained Vvdtiioiit his 
explanation should not be pressed against him. When he states 
in Lis second deposition that what he stated in his first was not 
true, he must be taken to have substantially meant that his 
denial of the relation of separated coparcenery between him and 
his brother was not true. That, as I have observed alread.7, 
bears on the question whether they were divided or not in point 
of law. It is a matter of opinion and as such cannot be made 
the basis of a conviction for perjury* 

Under these circumstances, I think, we are bound to interfere 
in revision. The accused has been convicted by the lower Courts 
upon the sole fact that his statements contained in his two 
depositions are contradictory. As was conceded at the Bar by 
the learned Government Pleader before us, there is no evidence 
bej/ond the statements charged to' support the conviction and 
none has been relied upon by the Courts below. The sole and 
whole question is~are the statements forming the subject of the 
charge so contradictory that* one; or the other of them iniisfc be 
^ peeessar|ly false ? The answer to that question depends upon, the 
^ construetipn to be put upon the two depositions from whicli the 
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The question whether we are*' to depart from that 
rale when no very exceptional ^>-rouiids exist, and on no fixed 
principle^ seems to me one of importance. 

If w’e suffer exceptions to swallow this rule we shall he 
granting the second appeal which the Legislature forbids ; and 
•we must entertain such appeals by way of revision under dis- 
advantages so serious that it may well be doubted -whether we 
are likely to arrive at a nearer approximation to the truth than 
that arrived at by the Courts below^ 

There exists an inevitable tendency in such second appeals 
to eliminate the advantage which the party on the side of truth has 
and to w^hich that party is justly entitled^ from the demeanour 
of witnesses, from the mode in which any attitude is taken 
up or changed, and from the local colour and unrecorded minu” 
t-m which give a -flavour to evidence, a flavour which becomes 
imperceptible in second appeal In the endeavours to remedy a 
-particular mischief, a larger evil becomes thus introduced. The 
further the. trial of issues of fact is removed from the real venne] 
and the more desperate the situation, the greater the risk of 
recklessness in the instructions upon which a Court is asked to 
disbelieve -witnesses who may happen to be truthful ; and 
the tendency increases to treat the evidence of -witnesses 
who happen to be in fact trustworthy as if they are unworthy of 
credit unless corroborated to the extent that is looked for in the 
testimony of criminal accomplices. The apprehcinsion thus 
engendered and the discouragement caused to (already reluctant) 
witnesses of facts to give evidence must constitute a serious 
hindrance to the administration of justice. 

A Court of appeal has to contend with such disadvantages, 
but in a lesser degree, and it does so in pursuance of a duty 
imposed by the law, A Court of revision -which undertakes a 
fresh adjudication as to the facts when no appeal lies, undertakes 
a self-imposed task under conditions far less favourable to 'the 
.elucidation of the truth than those which exist in a local tribunal*, 'V 
'Moreover the truth being often known to a much wider circle 
the and witnesses , themselves the e-ffect-of a f,- 
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mistake in estimati»g*ilie truth is not confined to the mere mis«» 
carriage of justice in a particular case. The effect is more far** 
reaching • 

I will therefore state at greater length than would otherwise 
have been necessary rny reasons for holding that the present 
ease is not one calling for the interference of a Court of revision* 
On the 3i’d Deceoiber^ 1896, the petitioner Bankatram 
Lachiram Marwadi as a party witness in suit No* 429 of 1895 
in the Court of the Subordinate Judge of Shevgaurn said on 
solemn affirmation:-™ 

^'Dhondiram lives separate from me, I have only given 
him the cloth-shop. There is no partition* All the ancestral 
lands are in my possession and I manage them/^ 

On the 23rd March, 1901^ as a witness in suit No. 115/ of 
1900 in the same Court he said on solemn affirmation :™ 

am plaintiff Dhondiram*s elder brother. We live separ- 
ate, It i>s 13. or 14 yea rs back our partition took place* M jself 
and Dhondiram divided in Shako 1808 or 1809 (A.D* 1886 or 
1887)* Dhondiram was aged 12 or 13. Dhondiram manages his 
estate since partition. It 4s not true is stated in my 

deposition in case No, 429 of 1895, that only cloth-shop was 
given to Dhondiram, that no share was given to him and that all 
the immoveable property is in my possession. That the land in 
dispute hud come to my share. That it is true which I have 
stated that Dliondiram separated before 12 or 13 years and all 
division of the property was made/^ 

The First Class Magistrate Mr* Mirikar, who tried the case, 
convicted the petitioner under an alternative charge, in which 
the above statements are set out, being convinced, on the evidence 
adduced, that in one or the other of the said two judicial pro« 
eeedings the petitioner had intentionally given false evidence by , 
making a false statement which he knew to be false* 

In coming to that conclusion the Magistrate based his deci- 
sion upon the evidence suniinarized in his judgment* It will be 
observed that this evidence is not confined to any apparent irre«> 
.eoncilability between the evidence' given by the petitioner on 
*tlie two "occasions* ■ ' ,• 


The, evidence' . included the farther , statements of the peti- ^ ' 

'hiyyiftAlF wTiats -Ftill nn'nAvtnnit'v afforded to htm to 
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reconcile his contradictory depositions* 'Hho Magistrate took 
into consideration the circumstances under which petitioner 
gave his evidence in each of the two civil sifits as the Magistrate 
was entitled to do^ for as remarked in Edgiugto% v. Fitemauriee^'^'^ 
cited quite recently in a decision of this Courts the history 
of tx case is to be looked to in testing the truth or falsity or 
animus of a statement* 

Moreover the petitioner's pleader had at the trial strongly urged 
that the proviso to section 132 of the Evidence Act (I of 1872) 
applies to the facts and circumstances of the case, a eontentioii 
which is wholly irrelevant if the petitioner did not incriminate 
himself by the answers he gave in his deposition in the latter 
suit* 

The Sessions J udge came to the conclusion that it is clear 
that by his statements in the earlier suit the petitioner intended 
it to be believed that no partition of property had taken place 
between himself and his brother Dhoiidiram, whereas in his 
statement in the later suit he intended it to be believed that a 
partition had taken place 33 or 14 years previously* 

So viewing the general purport of the statements of peti« 
tioner on the two occasions he points out that the accused has 
not attempted to reconcile them and considers it is not possible 
to reconcile them* It may be presumed that the Sessions Judge 
meant irreconcilable as they stand, because it is difficult to 
conceive how any two contradictoiy statements can possibly be 
irreconcilable if the same words used in each are treated as used 
in a different sense in each statement. The Sessions Judge goes 
on to say, I therefore consider that one of these statements 
must be false to the accused's knowledge and that he must have 
made the false statement intentionally 
That is clearly a finding of fact. Even if that finding had 
been based upon the contradiction between the depositions of the 
accused no question of construction of documents would arise^ 
for the depositions are merely the judicial proof of the oral evid- 
ence given by the petitioner in riia two judicial proceedings 
'refj^rred to in the charge, But, as already pointed out^ that 


^ finding of fact that the petitioner in one or other of the said two 
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civil suits intenfcionaljy gave false' evideBce is based not only on 
tlie pimd fade contradiction in portions of petitioner's ilepo* 
vsitions set out in the charge, but also upon other evidence 
recorded. Whether that finding of fact is supported by the 
evidence is a matter of appreciation of evidence. 

It is only in very exceptional cases that this Court sitting 
as a Court of Eevision deals with questions of evidence, and dis- 
turbs or supplements the finding of a lower Court on a question 
of fact — Queeu-^'Empress v. 8hei;h SaJieh Badrudhi^'^\ It will 
do so, in the interests of justice, where the inquiry in the lower 
Court has been faulty — Nohin Kruhia v, Rameli 
See Elumoo Jivaji v, Mulji BayaPK 

Section 439 of the Criminal Procedure Code provides that 
the High Court in revision may (subject to certain limitations 
not necessary now to be dwelt upon) in its discretion exercise 
any of the powers conferred on a Court of appeal. The inter- 
ference of the High Court in revision is not therefore limited to 
matters of law j but it is fully competent to this Court to enter 
into matters of fact if it thinks fit. On the other hand it is not 
bound to go into evidence iHt does not think fit, and the question 
is where should it exercise this discretionary power and where 
not. Clearly the mere application of a party to examine the 
evidence in any case would not be a sufficient ground for doing 
so. Section 440^ which makes it optional with the Court in revi- 
sion to hear parties or their pleaders, renders this quite clear. 
Indeed, were it otherwise, there would virtually be a second 
appeal on facts in every case in which the parties came up to 
this Court. This we do not think the Legislature could have 
intended. There must appear upon the face of the judgment or 
order complained of or of the record some ground (which need 
not always be a ground of law) to induce this Court to think 
that the evidence ought to be examined in order to see that there 
has been no failure of justice. Where there is no such ground^ 
the practice has been to limit the interference in revision to 
matters of law/^ Keiliah Chmier v, Ahhil where the 
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eases of Nohin Kmlma Mooherjee v. Rnssielfl^^aJl Zalid^^ ; Feid \\ 
Micharchon ^^^ ; Qnc^eii-Umpress v. Sluhh Sahel BadradinS^^ j Bhawoo 
BA 3 S-KATEAM divaji v. Mtilji Bayal^^'^ and Qtieen-EfBpress Gkagan Jjagarafd^^ 
.LAoiniuir* ^3 authorities for tlie above Anew of the laAA?- and 

practice. 

The actual words used in section 439 of the Criminal 
Procedure Code (V of 1898) are ^Hlie Hh'gh Court rnaj in its 
discretion exercise any of the powers conferred on a Court of 
appeal by sections 195^ 423^ 426, 427 and 428 or on a Court by 
section 888/^ In none of these cited sections is any power 
' ' conferred to re-open findings of fact, but it may be inferred that 

the powers actually conferred by these sections are to bo 
; exercised in accordance with, and subject to, the other provisions 

of the Code. It is section 418 which enacts that An appeal may 
lie on a matter of fact as well as a matter of law, except where the 
trial "was by jury, in which case the appeal shall lie on a matter 
of law only/^ thus by implication conferring on an Appellate 
Court a poAver to re-open findings of fact. One of the questions 
which arises in construing section 439 of the Code is whether 
r a concurrent fi.ndiug of fact by two difterent Courts stands on a 

lower footing than a finding in a trim’ll by jury and AAdiethor the 
Legislature could have intended that such a concurrent finding, 
where there is evidence to sustain it, should be disturbed by a 
Court of vcAusion. For it has ahvays been conceded that the 
re visional jurisdiction conferred by section 439 of the Code is to 
be exercised with due regard to the other provisions of the Code 
wdrieh forbid a second appeal. 

The limits AAithin which this Court Avill exercise its discretion 
as to disturbing a finding of fact on mere appreciation of 
d • ' evidence were long ago pointed out. In Queeu^/mpms v, 

S/ieM Sahel Kembali, J., remarked in tlio course 

/' ' ^ of the argument: Our rule is that in cases in AAdiich therein 

, >. M no appeal Ave do not weigh the evidence or disturb the Magis- 

t^ate^s finding. If we did so, we should be giving the appeal 
forbidden by Fnder the old Code avc did not deny that 
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and being thus bound by an express prbvisioii of law to state 
the truth (section 191, Indian Penal Code) prosecutions became 
common for giving false evidence when a*' witness contradicted 
in Court a statement he had made to the Police. 

Such prosecutions came deservedly into disrepute because they 
w^ere calculated to deter persons who had designedly or carelessly 
made incorrect statements to the Police from speaking the truth 
in Court* The ruling in QueenSmpress v, Muffapa^^^ dealt with 
such a prosecution. The law has since been altered, the word 

truly is now omitted in section 16], Orimiiial Procedure Code, 
and the following illustration is added to section 236 : — 

(Jj) A states on oath before the Magistrate! that he saw B hit C with a club. 
Before the Sessions Court A states on oath that B never hit C, A may be 
charged in the alternative and convicted of intentionally giving false evidence^ 
although it cannot he i^roved which of these contradictory statements was false.” 

Mr. Branson contended that this is an inapt illustration 
and does not alter the effect of the section 236 which^ according 
to his agrument; does not authorise an alternative charge in such 
a case, But if this is so, the Legislature vvould presumably have 
amended section 286 itself instead of merely adding the 
illustration quoted. 

Section 286 is as follows If a single act or series of acts is 
of such a nature that it is doubtful which of several offences the 
facts which can be proved will constitute, the accused may be 
charged with having committed all or any of such offences, and 
any number of such charges may be tried at once : or ho may be 
charged in the alternative with having committed some one of 
the said offences/^ 

It was argued that the '^scries of acts'' hero contemplated 
must be a scries of connected acts. The section docs not say so : 
and a series of acts may be a series of disconnected acts or series 
of connected acts. Then it was said that several offences '' 
means offences not of the same kind. 

. ^ We are dealing not with section 72 of Indian Penal Code, where 

^o®33aces\'bto be. specified in, an. alteoiativejudgment'-^^ 

may well mean offences not of the same kind, but with tlio 
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provision o£ the Procedure Code as to Joinder of 

charges* 

Even tbe offences contemplated in section 233 of the 

Criminal Procedure Code may bo offences of the same kind as 
may be seen by reference to section 234, for it is only when three 
distinct offences are of the same kind and committed within the 
space of twelve months, that they can be charged and tried at 
the same trial except in the cases covered by sections 235, 236, 239. 

A finding that A has committed murder by administering poison 
to B, or stabbing him, or by drowning him, is not an alternative 
judgment under section 72 of the Indian Penal Code, but a ' 
judgment that A has committed one offence of murder by one or 
other of the said three different acts. 

So a finding that A has committed the offence of intentionally 
giving false evidence in one or other of two depositions absolutelj* 
contradictory and unexplained is not an alternative judgment 
under section 72 of the Penal Code, though if a separate charge 
w-ere framed in respect of each of the two depositions, [.there 
would be several offences charged within the view of the Crimi- 
nal Procedure Code and the judgment might then be alternative 
within the view of the Criminal Procedure Code. Whether 
the prosecution elected to proceed upon one charge framed 
alternatively or upon two separate ehai'ges would be a matter 
of form as long as section 236 remains in the Code, but if that 
section be eliminated the remaining sections as to joinder of 
charges would create difficulties especially if there happen to 
be an interval of more than a year between the two depositions. 

The addition of illustration (&) to section 236 of the Act V of 
189S seems to show that in the view of the Legislature section 236 
removes those difficulties, a view in accord with the Full Bench 
dicision' of the Culcutta High Court as far back as 1874 in 
Queen v, Mahomed Ilooma^oon 

A conviction is therefore in my opinion legal on an alternative 
charge of an offence under section 193 of the Indian Penal Code. 

Then it was argued that the statements set out in the charge 
from the two depositions are not absolutely irreconcilable and 
therefore the conviction is bad in law. 
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1904. That arsument I understand to 'be based upon the decisiorft 

O , , (O 

■ ””'lteEK 0 B ' in Quern v. Bidu and Qtmm* Empress y. RamjP>j 

BAiffEATEAM ' especially upon a remark of JQnthoit, in Qme%^ 

hAcnxB.LM. Empress \\ OJnilet^^'^ : Every possible presiiiiiptioii in favour 

' ' ; ^ of a reconciliation of the two statements should be roades and it 

. V' ;■ must be found that they are absolutely irreconcilable before a 

; conviction can be had upon the ground that one of them is 

necessarily false/* That remark occurs in an exhaustive 
Judgment in which Duthoit, sets out the grounds for his 
opinion that under the law of British India, it is not necessary 
' ^ that the charge should allege which of two contradictory 

, ' statements upon oath is false, but it is sufScient (unless, ipdeed,^ 

‘ some satisfactory explanation of the contradiction should be 

; : established) to warrant a conviction of the offence of giving false 

evidence to show that an accused person has made one statement 
upon oath at one time^ and a direetty contrary statement at 
' another/^^‘^^ 

• ' ' That being the view of the law of British India which that 

elaborate Judgmeufc upholds, a view wdiicli the Legislature as 
already shown has sought to affirm by adding the new ill. (5) to 
section 236 of the Criminal Procerluro Code (Act Vof 1S9S), it must 
be'obviousthafcwhenDathoit,J.,s lid every possible presumption 
in favour of a reconciliation between the tw-o statements should 
be made/* he did not moan to imply that it is any part of the 
duty of a Court of first instance (and far less of a Court of 
appeal or revision) to supply, ab extra^ an explanation which the 
accused himself has not suggested, or an intention or knowdedge 
which the accused has not claimed. 
iSection 106 oE the Evidence Act (I of 1872) enacts that 
: ' ^''when any fact is specially wdthin the knowledge of any 

' , person the burden of proving that fact is upon him,"' and ilL (n) 
to that section runs when a person does an act with sonic 
^ intention other than that which the character and circuiiistances of 

^ act suggest, the burden of proving that intentioiiis upon liim/^ 

uiake my meaning plain I may refer to the ordinary rule 
Bectioa 114, Evidence Act, ill. (r/-), that Court may prcsnnio 
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that a man wbo possession of stolen goods soon after the 

theft is either the thief or has received the goods knowing them 
to be stolen unless he^can account for his possession/^ 

But if an accused person in such circumstances were to offer 
no explanation and say he had none to offer^ and a Magistrate 
were to convict him it would wsurely be^ to quote words used by 
Sir Barnes Peacock in Queen v* Mussamut ZumeenmP-'^ trifling 
with the administration of justice for an appellate or a 
revisional Court to reverse the conviction because the Magistrate 
had not taken into consideration some explanation not suggested 
by the accused but within the bounds of possibility, such as that 
the aticused may have been hypnotised and the stolen property 
surreptitioasly introduced into his pocket. 

What the Court has to consider is the evidence and any 
explanation the accused may offev^ not every possible explanation 
which ingenuity may imagine after the trial is over. 

So in a trial for perjury when the course is adopted of framing 
a charge containing contradictory statements of such a nature 
that they, when taken in combination, disclose according to the ** 
prosecution the specific offence of intentionally giving false 
evidence, it must be matter of evidence whether the contra- 
dictory statements contained in the charge are per se so 
irreconcilable that one of them is necessarily false, and also that 
the prisoner in making them intentionally spoke falsely in 
regard to one of them. This it is the province of the jury or 
Court to determine — per Morris, J,, in Queen v. Mahomed 
H oomajjocm Ska 

At such a trial it is of the utmost importance that 
accused should have every possible opportunity of explaining 
[tho statements in question, and' of showing that the alleged;,,,." 
contradiction does not , really exist per Strachey, CJ,, in 
Q'ueeM^Umpress v. any 'evidence as to intention or 

knowledge and anj" explanation offered will form part of the 
evidence to be weighed and 'appreciated, by the Court which, 
tries the case and, w’^here an appeal lies, by the appellate Court. 
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1004, In. Queeu-^ Empress v, Weddcrbarn^ cited QMee}i> v* 

Embbeok Bidu WobIi^o^^^ as laying down the principle that in charges 
founded upon supposed contradictory statepients every presump- 
DAcrinuM, [Jon in favour of the possible reconciliation of the statements 
mustbe made/^ But in that Bombay case the Court was dealing 
with the question whether the impugned statements taken as 
they stood, in their ordinary meaning, were absolutely contra* 
dictory and it came to the conclusion that so viewed they were 
not contradictory. 

In Qi^eeji v. Bidu Noshjo^-^^ the Court was dealing wdth- 
supposed contradictory statements without explanation or 
evidence, ab eo^tra, to show that the words used were u§;od in 
other than their ordinary sense, or that there was no such 
intention or knowledge as the law requires. The statements 
were therefore examined as they stood to see whether as they 
stood they were so absolutely contradictory that it was 
impossible that both should bo true; and it was in regard to 
such an examination that Markby, J., observed : is of course 

plain that before a prisoner can be convicted of perjury on the 
ground that he lias made two contradictory statements without 
ascertaining which of the two is true, and which is false, every 
presumption in favour of the possible reconciliation of the 
statements must be made/^ 

Eemembering the sort of prosecution for which the above 
principle ’was laid domi and bearing also in mind that it follow’S 
from the very definition of the offence of giving false evidence 
(sections 191, 193 of the Indian Penal Code) that even wdiere 
the statements cliarged are per se irreconcilable or absolutely 
contradictory, the accusedmaunob be convicted if he can satisfy 
the Court hy evidence or credible explanation that neither 
statement ’was false to hisjaiowledge or intentionally false, 
the only question which now remains is whether there is 
evidence on the record to sustain the concurrent finding of fact 
of both the lower Courts that in one or the other of the 
. , \ k .depositions quotccUn the charge the accused intentionally gave 
■ false ^ evidence. That in fact is the true issue. Looking to the 

J, eviileiiCG bcforc tlic Courfc of fitst instance already discussed 'in '' 


p') (1S8^).10 Bora, IBkat p. 130 . . ( 2 ) (3809} 18 Beiig. L. 11, jh 830 (/ 


:ivf. ^ 

i'l.. 
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the Magiskate^’s Jttfigmen! ifc, is impossible to'say that this issne 
was decided merely upon the contradiction between the 
impugned sfcaternentij or to say that there is not evidence to 
sustain 'the Magistrate's finding. 

That being so and the question before us being really one 
of appreciation of evidence^ it would be in accordance with the 
practice of this Court, as I understand ik to refuse to interfere as 
a Court of revision^, and I would according! j’* decline to interfere* 
But if we are to go into the evidence, then I would say that 
upon the evidence in this case there is in my opinion no room 
for reasonable doubt that the petitioner did in one or the other 
of tfie depositions opioted in the charge intentionally give false 
evidence. 

I do not attach importance to the fact that the term '^all 
the ancestral lands in one deposition is changed to ‘^*all the 
immoveable property '' in the other, the accused did not himself 
give any significance to this^ when reitera;ted opportunities for 
explanation were given. In 1895 lie says explicitly: there is 
no partition ; in 1901 he says : it is 13 or 14 years back our 
partition took place ; mj^self and Dhoncliram divided in Shake 
ISOS.'^ In 1895 he says explicitly : ‘^I have only given him- 
(Dhoncliram) the cloth -shop in 1901 he says equally explicitly; 

it is not true Vvdiat is stated in my deposition in case No, 429 
of 1895 that only cloth-shop was given to Dhondiram j and 
further : Dhondiram separated before 12 or 13 jmars and all 
division of property was made/^ 

Confronted in 1901 with this contradiction he does not 
suggest that he was using the same words in difierent senses, or 
attempt to explain ; on the contrary he says plainly that his 
. eiirlier evidence was untrue, 

Thera are the depositions themselves Which by their tenor 
show with what intent the impugned statements were made on , ' 
naeh occasion. When further opportunities are given,, in the 
course of the criminal prosecution, for explanation, he twice' 
reiterates (15th May and' '6, th\ August,.’ 1903) that he has no 
ejsplanatiori himself to efier, 

It is unnecessary therefore .to '-pursue further the evidence 
'discussed in the, Judgment o'f'the Magistrate, 
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■ The Judges having thus differed," the cace was referred to 
Jenkins, O.J., under section 429 of the Criminal Procedure Code. 

Branson with Gmigafam B. Rele for the applicant (accused) 
WroBg construction has been put upon the depositions of the 
acciisech Even in his first deposition he says that he was divided 
from his brotheir Dhondiram. There was no division by metes 
and bounds. The three brothers divided the property according 
to their convenience. Further, the whole of the property was 
not divided because the accused distinctly says in his second 
deposition that two debtors and some property, which could not 
be partitioned, were kept intact. It was very hard upon the 
accused to ignore the fact that a long time had elapsed between 
the two depositions and that during the interval circumstances 
might have occurred which broiight about a change in his opinion 
as to the state of things at two different times, 

, The second deposition does not, as is apparent from the way 
it has been recorded, represent the real state of affairs. In that 
deposition the accused is referred to his first deposition and is 
made to say something which he never said in his first deposition. 
There is no warrant in law to support such a course. 

Great stress has been laid upon the inability of the accused to 
explain away the alleged inconsistencies in his depositions. But 
there is an explanation in the depositions themselves. If the 
two depositions be read together as a whole the apparent 
discrepancies vanish away. Our case has been prejudiced by 
selecting stray passages from the two depositions and comparing 
them together for making out the discrepancies. If there are 
apparent discrepancies, it is the duty of the Court to see whether 
there is anything in the case which can explain them. An 
accused person cannot^, be convicted simply on the ground that he 
is not able to explain the contradictions in his depositions. He 
can be conducted only if the discrepancies are in no 'way recon- 

■cpable. ■■■"■ ■ " ' ' ■ ' ' 

Admitting for the sake of argument that the two depositions 
eontaiia contradictory statements, still we contend that there, ,was 

,na'. necessity 'Suit.. to. put. .questions. ., .w4th,.,...respeefe^...'.. 

partition* ;;The questions, were, utteHyirrele van pleadings* 




FOB XxfUL] 

the two clepositionsf Sfcarling^s Orimiml Law^ p. 242. Thus if 
the first deposition be eliminated, the second deposition stands 
by itself alone, and then there would be nothing on the x-ecord to 
;;:8how.' thatit isvfak^ . 

F urther, to support the conviction of the accused some other 
evidence is brought on the record. But that evidence was 
inadmissible and it was highly irregular to refer to it. The 
evidence consists of two statements made by Dhondiram and 
Shivnarayan, the brothers of the accused, in the trial against 
Dhondiram. There are two otheriEshibits, one of them is a 
statement made by the accused which is in no way material to 
the present inquiry and the other is the joint written statement 
filed by the accused and his brothers in suit No. 429 of 1895, 
It is impossible to understand the object with which the written 
statement was brought on the record of this trial. The members 
of a family may be divided still there is nothing to prevent them 
from filing a joint written statement. 

The Special First Class Magistrate who tried the case has 
observed in his judgment that the accused has been entrapped 
and that the complainant is not the real prosecutor but there are 
some other persons behind the scene. 

Our next contention is that the alternative charge cannot be 
sustained. Section 236 of the Criminal Procedure Code contem* 
plates offences arising out of a single act or a series of acts. In 
the present case the two depositions were not given in the same 
suit and were not given at times which governed a series of acts. 
They were given in two clifl’erent suits^ which were brought by 
different parties, with respect to different causes of action. 
Section 286 is, therefore, not applicable and the illustration to 
that section is not in accord with it. Our contention is fortified 
^:.by4hen'uling ^ ..Full Bench- of this-.-Court in Queen-^Emimss .. 

Vi 

Ed§ Bahadur f\ /. Kiriilcar (Government Reader), for the 
Crown :~Tlie statements embodied in the charge clearly show 
that they are discrepant, and there is no explanation offered by 

^ ^ ' v', . a),,(189S) IS’Bom. 377*’- 
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tbe accused with respect to them though he <=was called upon by 
the Magistrate to do so. ' r 

-'.v 0 J. : — If there are discrepancies they are:, imere'iy 

apparent and the depositions^ when read together^ clearly explain 
them away. Even in his first deposition the aeeusecl says that 
he was divided from his brother Dliondiram.] 

The Magistrate has relied npon some other evidence to support 
the conviction. There are his own statements which incriminate 
him. They clearly show that he is not a man who tells the truth. 
The ruling in Queeu^&tjmss v. Muffapd^'^ was relied on but 
it is not applicable because one "of the statements therein was 
made before a police officer. 

[JenkixSj CJ. :“That is a ruling of the Full Bench of this 
Court and I am bound by it.] 

0. J. '.“The aceusecb Bankatrani Lachiraiii; having 
been convicted under section 193 of' the Indian Penal Code of 
giving false evidence in a judicial proceedings and sentenced to 
imprisonment and a fine^ has applied to this Court in revision. 
In consequence^ however, of a division in opinion on the part of 
the Judges composing the Bench, before wdiom the application 
ivas heard, the case has been laid before me as provided by 
section 439 of the Criminal Procedure Code, 

The charge is based on the allegation that in two depositions, 
one given on the Srd of December, 1896, the other on the 23rcl 
of March, 1901, the accused has made contradictory statements, 
and the case of the prosecution is that, on that ground, though 
it cannot he proved which of these alleged contradictory state- 
ments was false, the accused's conviction should be upheld. 

To convict an accused of giving false .evidence it „is necessary' ' 
to show not only that he has made a statement wdiicli is false, 
but also that he either knew or believed it to he false or did not 
believe it to be true. 

v' It has been said by very high 'autlioiity, and the remark has, 
manifest ■ application to a case ^where, as in the present^ it is 
sought to, establish^ guilt, solely on contradictory statemeiifo^ that 
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although you may» Believe* that on the. one or the other occasion 
the prisoner swore what was not true^ it is not a necessary 
consequence that lie*committed perjury ; for there are eases in 
which a person might very honestly and conscientiously swear 
to a particular fact from the best of his recollection and belief, 
and from other circumstances at a subsequent time, be convinced 
that he was wrong, and swear to the reverse, without meaning to 
swear falsely either time/^^^^ 

It is clear therefore that one must approach a case resting 
merelj/" on supposed contradictions with the greatest caution, 
and more particularly where, as here, a number of years inter- 
vene between the two statements* In this case there' is 'am 
additional occasion for caution in the motive and origin of this 
prosecution as described by the Magistrate, who says ^^com- 
plainant’s conduct in the case could not but attract notice. He 
is an illiterate and ignorant peasant and seems evidently a 
tool in the hands of designing persons ill-disposed to the accused. 
The present case seems to be one got up from spite and accused 
well entrapped, unconscious of the dangerous net laid out for 
.. . . 

The accused, it is said, belongs to the Marwadi class ; but 
whatever he may be, he is entitled to demand that he shall only 
be convicted of an offence under the Penal Code on legal evi-» 
deuce. What then are the proofs on which his conviction rests ? 

The two statements are set out in the charge in the follow- 
ing terms 

Mrst statement . Blioiidiram lives separate from me. I liave only given liim 
tiie olotli-sliop. Tlicrc is no partition. All the ancestral lands are in mj pos* 
mmlon and I manage tlieiiu” 

Second 1 am plainti:i’s elder brother ’* (plaintiff is Dhondiram). ■ 

We live sex)arato. It is IS or 14 years back our partition took place. Mj-self 
and Bbondiram divided in Shake ISOS or 1809. Dhondiram was aged 12 or 13® 
Dhondiram inaiiacvs bis estate since partition. It is hot true wbat is stated in my 
deposition in ease Ho. 429 of 1895 that only the cloth-shop was given to Dhondi- 
ram ; that no share was given to him and that all the immovable property is in 
my possession ; that tbe land in dispute has come to my shared' That it is true 

wbat I have stated that Dhondiram separated before 12 or 13 years and all divisioir 
of the property was mado.*’ ■ 


(ij Per Hoiroycl, v.. Taohsm (1823). IDewin 0. 0. 370. 
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^ '7'^ of , both, tho 'lowor ' OoiAte tlieso statciBCBts^ 

to:be incapable ^of reasonable' reconci*^'' 

Laohikah. It is common ground that in the second statement the 
accused made out that there had been a partition between him 
and his brother Dhondiram. Turning then to the first statement 
as set forth in the cnargej we find the following words placed in 
the accused’s mouth : “ there is no partition/^ Here then, says 
the prosecution, is an irreconcilable contradiction, here are the 
undoubted proofs of guilt. 

But to judge of the true meaning of any single phrase it is 
necessary to see what the accused said in the rest or his 
deposition) for perhaps there may be found that which will 
throw a fresh light on the words which form the subject of the 
charge. Yet I cannot find in the judgment of either of the lower 
Courts any trace of such an investigation : I say this because I 
faU to see how the rest of the depositions could have been road 
without its at once becoming ajiparent that an erroneous 
construction had been placed on the accused’s testimony in the 
earlier deposition. 

Wow going back hut a few sentences earlier in the first state- 
ment than those on which the prosecution rely I find this is 
what the accused said on that occasion s 

“ I beoamo divided from Dhondiram. There was no doeiiment niado witli 
jpcctlo partition then. My brother Shivnarayan beeame divided about ton 
yeara ago. On that occasion also there was no document made with respect to 
partition. No memos.. &c., were made relating to the property.- Dhondii-am 
iTCs sepaiate from me. I have only given him a cloth-shop. No divisions (* e , 
allotments of shares) have been made. Rama Dhagya is ^ debtor. 

“* “ *“ “•« 

, , , TUs trmsWwii is approved on loth sides and eonlains the 

^ so-calied incnminatiiig passage* , 

^^Wch, according to the 
^ ■ Sessions Judge, it is evident that the accused intended it to 
■,77.ho Mie^d t^t no partition of properly had taken pL^ „ ^ 
j . between himself and his brother Dhondiram.” ^ ' 

; . 7. , , S^farf^^^^^ evincing the intention imputed to ' ■ 

, It, in my opinjtm It points emphtfticaliy the other way Ahero is 
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a distinct assertion «of division from Dhondiram and of division 
from Sliivnaiayan^ followed by -the statement that Dhondiram 
lives separate from*him. Here is the clearest statement of a, 
partition. While the statement ascribed to the acciLsed, There 
is no partition/^ manifestly does not bear the meaning that has 
been placed on it : the proper rendering is No divisions 
allotments of shares) have been made/^ and I say this not only 
because that has the approval of the Court interpreter, but also 
because it is obviously demanded by the context. 

The meaning of the passage taken as a whole is obvious; 
it is that there has been a division^ that is a partition, though 
thei ’0 is no document evidencing it, and no partition by metes 
and bounds has beeiCeffected. Whether this statement is true or 
false is not shown, and in the circumstances is immaterial : the 
point to be kept in mind is that the conviction of the accused 
proceeds wholly upon the assumption that tliere is in this 
deposition a negation of partition, which is contradictory of the 
assertion of partition contained in the second deposition. I have 
shown that there is no warrant for the assumption, and with 
it the justification of the conviction so far as it rests on it 
completely disappears. The Magistrate seems to have seen a 
contradiction between the statements/^ Ail the ancestral lands 
are in my possession and I manage them on the one hand and 
what the aeccused lias stated in his second deposition on the 
other. It therefore becomes necessary to examine the second 
deposition, and when that is done it will be seen that there are 
omitted from the charge portions of the deposition which 
materially affect those included in it. Thus we have this 
sentence ^^It is IS or 14 3 rears back our partition took place : 
this might be taken to indicate a complete partition by metes 
and bounds, but the next sentence, which is omitted from the 
charge, shows' this is not so; for there it is said Three garden 
lands and two debtors, Jahagirdar -and Deslipancle, are left 
joint/-* showing that there was not a complete partition. 

' 'Then 1 'feel bound to refer ' to another portion of the deposi- 
tion for the purpose of showing the unsatisfactory materials on 
which the conviction is, based.;, ■ It runs, as follows:— "'‘What is ^ 
stated, above, that it is 12 ot 13 years since Dhondiram was;'/;, 
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. . '1^04. gepaiated and all was partitioned out to Ifiim is true : now tlie 

accused never had said thisj lie had made the statement to 
rnmclmm' ^ already referred as pointing to an incomplete 

TiAOEiuAac.’ partition j yet this is a part of that on which the conviction was 
based* The deposition then proceeds as follows : — Only the 
cloth-shop was given to Dhondiram (on partition). Wliat is 
■ written in my deposition in suit No. 429 of 1895^ tlmt no 

partition took place, that all immoveable estate is in my pos-* 
session is not true/’ 

. But here again the accused had never said in his "earlier 
deposition what is here ascribed to him ; I have already pointed 
out that so far from alleging that no partition took place^ lie 
distinctly says that he became divided both from Dhondiram and 
from Shivnarayan: similarly he never said in the first cleposi- 
' - tion All immovable estate is in my possession : what he did 
'Ll':;'’'' say is myself am in posession of all ancestral lands and 
manage thein^L I notice that in ooo of the judgments it is 
said that no importance is attached to this : I cannot understand 
this: it appears to me completely to overlook the fact that 
besides the lands there was a house and also that in the first 
, deposition the cloth-shop was stated to have been given to 

Dhondiram, so that while it might have been true that the 
ancestral lands were iia the accused'\s possession, it would not 
; have been true to say that all the immovable property was in 

his possession; and thus there is an obvious and most nmterial 
distinction between the two statements. That this was a 
■ distinction present to the accused’s mind is apparent from the 

, .second deposition where he says^ “ Three garden lands . . , are 

£ \ left joint. House, &c., is not joint.” Here we find a clear 

distinction drawn between the lands on the one hand and the 
house on the other, though they both %Terc immovable j^roperty. 

, '! It will be apparent from what I have here said tliat the second 

deposition was either recorded with great carelessness, or the 
• ' *. of which it purports to be a record was conducted 

lines that never should have been permitted, in that it 
-V/, '/as^bed to the witness prior statements he had not made. A 
more unsatisfactory foundation for a charge of giviirg false evi- : 

'■’V'' '’'i „ , If— xTL tA ' , ri t 
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are • ao such contratlietioas as can _ form the legal basis of a 
coaviction# 

Had the whole of “the depositions been examined with care 
and not merely the statements contained in the charge, I cannot 
believe that the lower Courts would have come to the conclusion 
they did^ and I have not the sligditest hesitation in hoiding that 
a conviction on those materials was an error of law. 

In the opinion however of one of the learned Judges from 
whom this reference is made this Court should decline to 
interfere^ and in arriving at this view he has said Looking to 
the evidence before the Court of First Instance already discussed 
in the Magistrate's judgment, it is impossible to say that this 
issue was decided merely upon the contradiction between the 
impugned statements, or to say that there is not evidence to 
sustain the Magistrate’s finding’’. Now this additional evidence 
consists of Exhibits L, M, N and 0« But it is clear that so far 
as the Magistrate rested his decision on the two first of these 
Exhibits he committed an error of law ; they were, I am told, 
statements by the accused’s brothers, not made on oath in this 
case, and therefore obviously inadmissible. If, therefore, the 
Magistrate relied on them, that of itself would vitiate his 
judgment. 

The other two Exhibits were made by the accused, but the 
prosecution, when challenged, could riot suggest that they had 
any real bearing on the case and at most would only show that 
the accused in other matters had been untruthful. It requires 
no citation of authority to show that their admission for such a 
purpose would be highly improper. The result therefore is this 
that so far as the Magistrate did not rely merely upon the 
contradiction he committed an additional error. 

But the suggestion that this Court should not interfere calls 
for further notice, as it rests on a train of reasoning which I 
cannotpass without remark, though I conceive it to be inapplic-' 
able to the circumstances of this case. , 

'The' powers ,of the High’ Court are defined by the Code of 
Criminal Procedure.: audit" is 'there that we must go to learn 
what its 'powers ; Section ^St.empovrers the High Court to 
call ’for and examine.; iHe ''r^cor<^i:of any proceeding before any 
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:‘ , '' , ' , , . Orimiiml Court 

of' satisfying' itself as to tlie correctness, legality 
finding, 'sentence or'Or«3er.Teeorded.::Or/:fiss0d>''^^^^ 
:aii(i^ as^ to the regularity of' any proceedings .01. such inferior 
■Court* 

■'' ;■■ 'Then by Section 489 it is provided .that in . the case vof any:,„ 
.the record of which ''has. been' called f()r,.,by.itse!f:''Or'. 
been reported for orders,. or which, otherwise': co.meS'.to.,',,'' 


:;r' its '."knowledge, the High' ■ Court 'inay,..' in its discretion, exercise 


'' J . ‘ " any .of the powers: conferred on. .a: Court of appeal bjr sections 

':A95,; 423,,' 426, 427 -and 428 ' or. on a. Court 'Ey .section SSS^:.- 

The Legislature could not have expressed itself with greater 
::'ci6arn^ss,:;but'4t,;has';.;b.een;--suggested.';that:;the'.^^^ 

, posted on the plain terms of these sections a gloss which' narrows 
' ■ , ;a the scope of the discretion vested. in the High Courts* : I;' 

’ * ‘ ^ _ If we have been entrusted with the responsibili'fcy of a wide 

discretion^' we should be the last to attempt to fetter that:,.: 




r'\i 


. discretion, and whenever it is argued that judicial decision d.a|j:. 'A 
" A\';,deprived' us of the power, that- the Legislature;, lias. givenv:^^^bl/.' 'C 
of .-an, eminent English Judge*''., '‘^hl dedre ,tO''V.'C^^ 
■?:J;;,;repeat,^^:. he said,, what. I have said before, that;''this'con,trbEihg, 
vv'v^jrpower ;'of the Court is a .discretionary power,, and; 'it' must; 
exercised with regard 'to all the circujiistances of each particular 
case, anxious attention being given to the said circumstances, 

.I.say .e'mp.hatically that this 
not ,,to.', be', crystallized as it would become in 
course .of.. time. by one Judge -attempt].iig . to. .prescribedeflaifce^ -''-- 
' rules with a view to bind other' Judges in the exercise of ' the 
I ■ discretion, which the Legislature has committed to iliom, Tlillffji 

discretion, like all other judicial discretions, ought as far as 
/j . practicable to be. left untrammelled .and free so as to be fairly 
yd,'- i-i : ' according to the exigencies of each case*” ' ' ‘ pilill 

'These weighty words appear to nie to breathe the spi ' 

yv.yij'y should guide us in the exercise of oiiiMliscretioimry powers of . 

This maj; perhaps increase our responsibilities and - d 
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The exigencies of* the case now in hand emphatically call for 
the interference of this Courts, and my opinion is that the convic-* 
tioii and the sentence should be set aside and the accused 
acquitted, and the fine (if paid) refunded. 

Though at one tiroe I thought otherwise, on further reflection 
1 think the decision of the Full Bench of this Court consisting 
nf: Sir Charles Sargent, 0,J„ and Telang, Candy and Fulton; JJ.; 
:'in Quemi-^Mmpress v. Mu^a^m does, not cover this case* 

(1) (lS9a) 18 Bom. 877. 


APPELLATE CIVIL. 


Before Sir B M, Jmhins^ QMef Jmtieei and Mi\ Justice BaUy^ 

RUNJ BIHARI PSASABJI PUR3HOTTAAI PEAS AD JI (obigikal 
Plaiktipe), AppELLA2rx% KESHilTLAL HIEALAL and Ohhbrb (oexgik- 

■ Ali DBEEFUAKTs), EBSIWDBJfSS. 

Specific Belief Act {I of 1877f section 42 — Dedaratonj Suit — 

.Further Belief — Court -^Jurisdicilon^ 

Section 42 of tlie Specific Belief Act enacts that no Court shall make a 
declaration in a suit in which the plaintifl: being able to seek further relief 
omits to do so. The seciion^Aoes not enii^ower the Court to dismiss such a suit* 
An injunction is" a further relief within the meaning of section 42 
of the Specific Belief Act.' 

r. vFm'WmnY^^BhimhM Cnjollowecl. ■ 

:v ^ Second appeal from the decision of -Mr. S. L. BatGheloi% District-. : 
Judge of Ahmedabacl, confirniing the decree passed by Chaudulal 
MaihuradaS; First Class Subordinate J udge of Ahinedabad. 

' Suit for declaration and injunction, . /A-'i-'; 

'■ One' Piirsliofctaisi Prasadji; who was the last owner or fadipaU; , ' 
ofthe SwaminarayaiPs; temple at; Ahmedabadj^ died on the 10th, 
December; 1901, Previously to his death Purshottam Prasadji 
made a Will on the _ 21st April,' 1901; whereby he adopted defend^ 
ant)- No. Pi as his , adopted' and'" appointed defendants 
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' ^-“13 as the trustees (exeeu tors) to mairao o the property on 

. KuwBihabi his behalf during his minority. In this will he (the testator) strict- 
Kbshatsai enjoined his two wives not to make any "other adoption. Ac- 
Hihalai* eordingly, when Purshottam Prasadji died on the 10th December 

iiSiliffi:- Wwas, on thelSth December, 1901, in’ 

stalled on the gadi as his adopted son, and the defendants 1—13 
began to manage the property and continued in possession of it. 
Soon after this the plaintiff made a claim to the gadi and to the pro- 
perty belonging to Purshottam Prasadji, alleging that he was 

adopted as a son to the deceased by his senior widow on the 15th 
December, 1901. 

, _ On the 27th December, 1901, the plaintiff filed this suit, wliere- 

in ii6 claiini6d tliG following’ rcliGfs : 

' I 0* last Aeliarya is imll and void. 

; , y O A declaration that, being the nearest relative of the deceased Acharva 

to bl principles of Hindu Law entitled 

to be the Achaiya in his stead, and that he has been placed on his seat by th^ 

^ . e des wife of the late Achaiya and Sadhus of the Swaminaravaii sect, and tliat 

I ' »<iioMerof the positio; ^ eS) 

f .. %'S 

The defendants contended, among other things, that plaintiff’s 

The Subordinate Judge was of opinion that the plaintifr^ 

^ wa, taod by secCon 42 o£ lha SpecMe EelH let (1 of 
’ = the- suit. ■' A 

District Judge Confirmed this decree. Tbo 
following were his reasons:- ueweu 

||j|i||wj|:.p underthis section have been quoted at the Jwr b t i 

I am mistaken in my general estimate of this suit if wtl r ^ ■ 

(•; . , profaaci this judgment by a detailed considemtion tf ihf e ” ff 

: . / ' question seems hardly to admit of 

of declaration and permanent inmnetion TjJ ^ 

. ■: r,. he succeeded, he would be entitled toanv and wbJf ^ q“o®tio« « whether, jf 
^ecotdance with facts estafelished bevoitd d' i t' ^ ’b and in 
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!• L. E. 13 Mad. 75. 
), 14 Mad. 267. 

»> 15 Mad, ISO. 

»j 15 Mad, 15, 

j»> 16 Mad. 31. 

n IS Mad m. 


ta. awl.„. (S,Kbiw») .1 W,™i to h.™ Ih. podtlo. <,£ ici-j. „d 

P P ■ 3- Tlio deity IS the owner of the property. The ArhirvT +tio 
« the property for the de%.- Now. even assuing that the M olt 

eviLl Swaminarayan community, the 

appears to me to prove beyond doubt, first, that tlie Acbarya b lod 

TelLT f the mana«!.X ^0“^ 

ntontrolled raanagement-of the temple assets, which exceed *6 kt),, -f 
rupees m value. Admittedly the present defendants arc now in possession on 

ot » .‘T j,j“ SILT 

1 cm., himseli m possession and management, for this relief would be a 

I tlie decisions of the Madi^ Hiah 

Oourt cited in the margin. I do not analyse Bieia 

more partionlarly, because, as I have said, the point 
does not appear to me to need any very exhaustive 

discussion. I take note, however, of certain cases 
which, in my Judo-meut aad 

.■epoitedc^uoteTr^ret^^^^^^ - 

int'th%poSw f of trusresLS 

S^lTtw X 

other 

od to .speculate as to any future manner in which property mi<.ht chaZe 
Jands ; hut these decisions seem to me to have no hearing on this Tse whtS 

ri,) r {T'' f r T immediate effect of transfer- 

ring from defendants to plaintiff the possession and.tho almost uSeri 

Bitiuagemeiit ot over 6 ialshs of rupees.” 

The plaintiff preferred a second appeal, contending that the 
ei Courts erred m holding that the suit was barred under 

section of the Specific Belief Act (I of 1877), 

<?. s. Sao for the appellant (plaintifi). 

Scott (Advocate General), with RatoMlaX Banchhoddas, for 
respondents Nos. 1—3 and S — 7. 

dente^Nof Rmchloddmiov respoa- ' 
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The followiBff cases were cited in argumeiiis 


•^iHinii^ram v. 

. :SMmhhai^^^; Sakharm v. The Collector of TlidnoP'^ ; Narayana 
y. Shanhunui^^^ ' Abcliil Eadar w Mahomed^^^^ ; MiiMakke~'v^ 
Thimrmppa^^^ I KrishiahhipcUi v. limncmiufti ; 

Sv/rycbnamyanmimTti v. Tmmnanncu 


|i . KlSItAtl'AI* 
j.,, , . HlKAftil*# 
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alleging’ in 





Jenkins, O.J*;— The plaintiff brings this suit 
effect that on the death of the late Alaharaj Shri Piirshoitam 
Prasad ji Keshaw Prasadji he was installed on the gadi of the 
G'od Shti Nar Narayan and claiming that he^ as its gadipat% and 
nolaody but himself has any right to the same. 

He charges^ how^ever^ that a will purporting to be that of the 
1 late Acharya Maharaj Shri Nar PurshottaiU' Prasadji, is wrongly 
being set up, and that the defendants relying on the aforesaid 
,will, which is fruitless and invalid, are without any authority or 
'’any right attempting to place some other person on the gad% 

■ and that there is great likelihood of injury to his rights in 
respect of the Acharyaship, which he therein described/' 

Accordingly he seeks in effect (1) a declaration that will set 

■ :np by the defendants as having been executed by the late Acliar-' 

was. not executed by him, and that, if .it be^ establishedv.it is '' 
not binding ; (2) a declaration that the right to become Acharya 
is his, and he is the owner of the gadi j (S) an injunction restrain- 
ing the defendants from obstructing or causing obstruction to 
the plaintiff in occupying the gadi ; and (4) an injouction restraiiu 
ing the defendants from placing any other person on the gaclL 
His suit, however, has been dismissed^ both Courts thinking it 
was barred by section 42 of the Specific Relief Act, 

That section is in these terms i— 

person entitled to any legal chameter, or to any right us to any pre^ 
pei’ty, may institute a suit against any person denying, or interested to deny, 
his title to such charaeter or right, and the Court may, in its discretioii, make 
therein a. declaration that he is, so entitled, and the plaintiiT need not in such 
suit ask for hny further relief. 


, ; Cl) SWOS) 0 Bom, li, B. 185. 

' ^ (1904) 6 Bom. L, B. 124, 

V. ; :v " ;Vi 


m (1890) 15 ]\.raci m 
0) (1891) 10 Mad, 18(J, 






r dedaratiou where the plaintiff, 

being able to ..eek forther relief than a mere cWation of title, omite to do si” 

enS!!l”i^tT flismissing his suit: all that is 

It 4 T ^ declaration where the 

piamiiff, being able to seek further relief, omits to do so. 

lint the prayer in this suit is not limited to one for a declara. 
timi, an injuiietion is sought and tliat is described in section 52 
ox tiio hpeeme iieJief Act as a form of relief, so that even if the 

must t 

mu, t ask l:or_ all the relief that he is entitled to-a view opposed 
to the decision of this Court in Farasram y. 
stid there is no warrant for the conclusion that a plaintiff merelv 
by seeking a declaration becomes disentitled to such relief as he 
lao piayec,^ provided he makes a case showing his right thereto. 

On examination it will be seen that the plaint, though meagre 
and wanting m precision, is not so far beside the mark as has 
been supposed. The plaintiffs view is that the temple’s inSnis 
and otner property said to be involved in this suit are the en- 
dowed property of the deity to whom they have been dedicated, 
and tha„ to tins deity the endowed property belongs, though the 
affairs of the endowment have to be administered hv human 
agency, and this, the plaintiff claims, is vested in him as the 
Acharya. The suit, therefore, in the plaintiffs view is not one 
for are posse,ssion of land, but to determine who is to occupy the 

guck, and thus as gadmashm become the human ap-ent of the 

deity, 

If that be so, then an injunction restraining all interference 
wita the occupancy by the plaintiff of the gadi secures in the 
mo, St complete manner to him the rights he claims. We do not 
say that the plaintiff might not in terms have asked for posses- ■ 
sioa oi tile office he says is his ; we will assume he could hut 
how would practical effect be , given to an award of possession of 

an office otherwise than by preventing interference with the 
rights of which it is made up ? , 

o therefore cannot see why the relief of an injunction should 
not be given if the right claimed be established. 
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1904. But if the plaintiff is able to make out a case entitling Mm to 

an injunction, it means that he will have established (1) that he 
has a title to succeed Purshottam as gadipaii and (2) that Pur- 
shottam’s alleged will is of no avail against that title. 

Prom this it becomes apparent that the declarations sought 
are merely a statement of the grounds on which he is able to 
succeed, the declaration in respect of the will being in anticipa- 
tion of the plea founded on the will. 

Therefore the awarding of the injunction would actually 
involve findings by the Court in the terms of the declaration 
sought, so that at present we fail to see why any construction 
should be placed on section 42 other than that expounded: in 
Farasvairn, v. 

But this point hardly arises at present ; w'e are only concerned 
with the dismissal of the suit, and that (in our opinion) cannot 
be supported on the ground that has prevailed in the lower 
Courts. 

It has been suggested that this is an attempt to evade the 
Court Pees Act, but if a plaintiff can evade that Act, he may ; the 
remedy for that lies not in withholding a relief to which he is 
entitled as of right, but in procuring an amendment of the Act. 
If it is within the discretion of the Court whether it will grant 
a plaintiff’s prayer or not, then it may be legitimate to consider 
whether an evasion of the Court Pees Act has been attempted. 
This suggestion of attempted evasion, however, proceeds on a mis- 
conception of the position. Though the property is of great 
value, it will not, on the theory propounded by the plaintiff, be- 
come his, and we wnll not presume that by malversation he would 
make it his. If he acts improperly in his office he can be called 
to account. 

The Advocate General has suggested that there is no allegation 
of obstruction, but mofussil pleadings are not construed strictly, 
i'rt'i though the plaint is imperfect as a statement of the plaintiff’s 
case^ we think obstruction is involved. The defendant’s wTitten 
’ ^ a long way to remedy this defect and tho matter 

' • by the attitude assumed by the defendants 


‘ here, 
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To avoid mj c|iIestion^ however, it will be better that the 
plaintiff should amend his '‘plaint in this 'respect, and also by 
defining more precisely the terms of the injunction he seeks. 

We, therefore, reverse the decree and remand the case for 
re-trial/' The costs will abide the result. 


Decree reversed Case remanded. 


PRIVY COUNCIL. 


•HrEHEE AOT AISTOTHEE (Depeitdaots) tJ. GOOLAM MAHOMEJ) 
AZAM (Plaintiff). 

[Oil appeal feom the High Court of Judleatur© at Bombay.']"' 

Qliafter-parhj — Fower to suhlet-Biib-cliartef — Goods shipped micler suh- 
charter and hills of lading atUhorked hy time charter --Liability of such goods 
for lien given by time charter — Notice of time charter — without prejudice to 
this charter f meaning of—Form>^ construction, and effect of hills of lading— 
Lien for hire of i 


A vessel was chartered by a firm of merchants in Bombay for sis months 
from 20th August, 1898, at a rate of freight which came to Es. 18,000 a month, 
payable in advance. By the charter-party the charterer»s had the option of sub- 
letting tho vessel, and it was provided that bills of lading were to be signed at 
any rate of freight the charterers or their agents might direct ** without 
prejudice to this charter,’^ and that the owner was to have a lien upon all cargoes 
for freight or charter money duo under the charter. On 26tb August the vessel 
was sublet by the charterers to the ]3laintiff for a sound voyage from Saigon to 
Eeunion and back from Mauritius to Bombay. The vessel completed the voyage 
and on 2nd February, 1899, arrived at Bombay with sugar put on board by the 
plaintiff as sub -charterer, at Mauritius, for which he had received bills of 
lading from the Captain who signed them without obtaining payment of the 
month’s freight then due under the time charter. The freight on the sugar 
wojS prepaid at Mauritius by the plaintiff’s agents, so that on the arrival of the 
vessel at Bombay 'nothing remained to be paid by the ptaintifP to the shipowner 
ill respect of tho bil's of lading freight* ,Dalive^_'pf the sugar was, however, 
'refused, the shipowner^ claiming a lien; on 'h for the Es« 1^^000 due inider.ilie 
timecharter. In a suit against' ihe owmer. and the 'Captain of tne vessel to 
;i recover the' sugar, or its value and damages 'for its dethh’o , the defenda'Hts 
relied on the lien under the t:rne,' charter, tnd, alleged that the Ca- tain had been 
induced to sign tiio billS'Of krlin'gas he did by mitoprespntati 0 .i& of the p a niff's 
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igents. It was found that the plaintiff knew of the time charter, and the 
' . amotini of and terms as to the freight, but that there had been no misrepresenta- 
tion as alleged* 

Melds that the Captain was authorized by the time charter to sign the hills of 
lading and therefore the shipowner had contracted with the plaiotifl: to carry the 
sugar on the terms of. the bills of lading. Cohm v* Sewherrij ii) ; and Small 
V. Moates (2) distinguished. The bills of lading were not mere receipts foi' the 
goods shipped ; they entitled the plaintiff to delivery of the sugar on payment 
of the freight due on them, notwithstanding that he had notice of the 
time charter. Such notice had not the effect of incorporating into the bills 
of lading any terms inconsistent with them and which the Captain was not 
bound to embody in them. 

V, Chartered Mercantile Bank of India (^) ; and Gtardner v, Treck^ 
niann W, followed. 

The words in the time charter without prejudice to this charter,” meant no 
more than that the rights of the shipowner against the time charterer, and mce 
.,$^^eTsdt to be preserved. _ , - 

v, Mansen Y. Marrold Brothers , followed. 

Tiiose words did not override or limit the power of the Caplain to issue bills 
of lading at different rates of freight, or entitle the shipowner to a lien on the 
goods of persons who had come under no contract with him conferring a lien for 
the freight, payable under the time charter. A right to seize one permriB 
goods for another person’s debt must be clearly and distinctly conferred before 
a Court of Justice can be expected to recognize it. 

Meld, therefore (affrming the decision of the High Court on appeal) that the 
claim of the shipowner to the lien provided by the time charter could not be 
supported. He "was, however, entitled to the benefit of any lieu which the time 
charterer had onjthe goods of the plaintiff under the .sub-charter. 

Appeal from a judgment and decree (19tli April and 2iicl 
September, 1901) of the Hiirh Court at Bombay reversing a decree 
(22nd March, 1900) of the same Court passed in the exercise of its 
Ordinary Original Civil Jurisdiction which latter decree was in 
the appellant*s favour. 

The appellant T. Turner was the master of the British 
, steamship ‘'^Bombay/’ and the appellant 0*T. Glaiiville was the' 

' omuier of that vessel. The respondent Haji Goolam Mahomed 
. Azam was a merchant carrying on business in Bombay and 
.'elsewhere. The appeal arose out of an action 'brought by the 

.p'VW .(I 8 J 2 ) 1 Cl. & Fhi,, 283. , (SJ (18e6)„L. R. 1 C. P. 69. 

a ftiTi ' , ■ / ■ , . (*> (3884) IS Q. B. D. 164. 
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respondent to recover certain ^ ba^^s of sugar sTiipperl bj him on 
Doard the *^^50111 bay or their value, and damages for their 
detention* The appejlants claim a lien for freight on the goods 
under the following circumstances. 

The steamship Bom bay was by a elmrter-partj’', dated 
August 2 ^th. 1898 (called the time charter), Jet for six months to 
Messrs. Issabhoy Tiiaver and Company, and by an agreement^ 
dated 26tli August, 1898, which was subsequently on 13tli 
October, 1898, embodi(>d in a charter-party (called the sub-charter), 
was sublet by Messrs. Issabhoy Tliaver and Company to the 
respondent for a round voyage. 

Th§ time charter was entered into by Messrs. James 
Mackintosh and Company, the agents in Bombay, of the owners 
of the vessel, and the material provisions were « 

Clattse 2. The owners shall provide and pay for all the provisions and 
of the Captain, Officers, Engineers, firemen and crew, .shall pay for the insurance 
of the vessel, and for all stores, etc. 

** Clause 4. - The charterers shall pay for the use and hire of the said vessel 
at the rate of 7 s. and 6 d» per gross registered ton per calendar montli 
commencing on the day after delivery with a clean and clear hold, notice where- 
of to he given to the charterers, and at and after the same rates for any part of 
the month, hire to continue and be computed from such time as the said vessel 
is so delivered to the charterers until her delivery to owners at expiry of the 
period above specified (unless lost) at Bombay or Calcutta, charterer’s option. 

“ Clause 8. Payment to be made in cash monthly in advance to owners* 
agents in Bombay, and in default of such payment or payments as herein specified, 
the owners or their agents shall have the faculty of withdrawing the said steamer 
from the service of the charterers without prejudice to any claim they, the 
owners, may otherwise have on the charterers in pursuance of this charter. 

‘‘ Clause 14. That the Captain (although appointed by the owners) shall be 
under the orders and direction of the chai-terers as regards employment, agency 
or other arrangements, bills of lading are to be signed at any rate of freight the 
charterers or their agents may direct, without prejudice to their charter, the 
Captain attending daily if required at the offices of the charterers or their agents 
to do so, the charterers hereby indemnify the owners from all the consequences 
'' Of liabilities that may arise frenj the Ca^aiU' doing soj except lor short ddirery 
for which the steamer-shall be responsible.' , 

Clause 21. Charterers to have the option of subletting the steamer. 

'! *^Clatise22 . 1 The owners shaE have,, a lien 'Upon all cargoes lor freight or 
’ charter money due under ^hi® charter r and charterers to have a lien on the riiif 
’ ' for aE mobeys paid i'n advance and, not earned/* 
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be paid at th( 
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to ° clause (4) the “ St 
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Messrs. Jam.?, M.'ioki»'-tos’i and Oompany, ilia ager.fe of tlie rwnevs of tho (-aid 

beiii^' tho nionthlj sums paratjle by me to the si under tbe leruv; of 
time rbfSTte-rpartv of t.be saul stvanier given by tliem *'o luo and up to the oolrl 
dat*'* to p.ay juit! thifrjiy as luy agent and on roy a'’C'Ur,t all ntouios a,uil ex|)or<s<‘A 
pay-ibie or to be dof rayed by sue uticV-r the said charter p; nay until the date of 
completion of tlif3 said coiitra'^t, dr.ted 2 dh August, 1898 , entered into between 
you and roe. Oat of tlie said siiixis so paid or to be paid and spent by you on my 
:::.aGcouut and as i:ny agent, you iviil be . entitled to deduct all monies payable by 
you to me under the said contract and if tlio monies payable by yon to me 'under 

■ : the . said' contract are less than the monies paid or spent by you on 1113^ twcoiint as 
atoresaid, I iiiulertake to repay to you the difference on demand. ' If ondhe-: 

■ other hand, the . monies so paid or spent by 3^11 on my aocoimfc be less than the 

■ amount , pa3’'able by j^ou to me, 3rou will repay the said amount to me on clemaiic!. 
■I' shall not- be entitled to demand x^aymeiit f rom jmu of . any monies xwuble- by-. 
. y:;OU ,tf>, me under, the said contract,' but yon -will be entitled to set' off. the said. 

amount payable by you to me under. the contract against the roonies ’paid o't to ' 
be paid and spout by yo\i on my account as a’foresaicl. 

niider'fcake not to revoke this authority 'until the completion of the' said ' 

■ contract.. .betTvee'i'i 11s.’’ 

Under the authority given hy that letter the respondent 
advanced the Es. 18,000 and obtained a receipt for it from 
Chabildas Lalloobhojh a partner in the linn of James Mackintosh 
and Company, agents for the appellant the owner of the ^'Bombay/' 
The respondent also paid similar snras in November and 
December. The vessel proceeded to Saigon where the appellant 
Turner received notice of the sub-charter. On 1 5 tli January, 1899, 
the Bombay reached- Mauritius and on 19th January another' 
sum of Rs. 18^000 became clue to the appellant's from the time 
charterers. At Mauritius the respondent shipped on board the 
vessel two lots of bags of sugar one consisting of 1 3^431 bags on 
20tli January, and the other consivsting of 17^076 bags on 21st 
January, for which he received from the Captain, bills of lading 
of those dates respectively under which the 1S,4S1 bags were 
deliverable to the respondent or his assigns paying freight for 
the said goods at the rate of 6 annas of 75 kilograms gross French 
weight shipped paid in Port Louis and the 17,076 bags Were 
deliverable similarly except that the freight was ' stated to be 
payable in Port Louis/' The freight due in respect of these 
two shipments of sugar was found by the High Court on appeal^^ 
and by their Lordships in this appeal^ to have been paid at 
Mauritius, 
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1904 * The vessel readied Bombay on 2ad Febrpary^ 1839 ^ and at 

. that time Issabhoy Thaver and Company^ the time charterers 
Ooor^iir owed the appellants the sum of Rs 18,000 due on 19fch January ; 

Mahombb* the respondent owed to Issabhoy Thaver and Company the 

,u„ ; sum of Es. 5,206-114 after taking credit for disbursements on 

account of the vessel When the respondent claimed delivery of 
his shipments of sugar, it was refused by the appellants on the 
ground that they had a lien on the goods for the Rs* 18,000 
which was due to them under the time charter. 

The respondent therefore after an offer by him of Rs. 6,000 for 
, freight had been refused filed his suit on 9th February, 1899, for 
delivery of the sugar or its value alleging that it was wrongfiiily 
detained by the appellants* 

The appellant Turner in defence asserted that he was lawfully 
entitled to exercise the lien given by the time charter against 
the goods claimed in the plaint; that the respondent was all 
along aware of the terms of the time charter which conferred the 
lien; and that he, the appellant Turner, was induced to sign the 
bills of lading for the goods claimed without receiving any freight 
by misrepresentations made by the respondent’s agents. 

The second appellant contended that all the cargo shipped by 
the respondent upon the ^^Bombay ” was subject to the lien given 
to the owners by the time charter and that the Captain had 
rightly exercised that lien ; that the Captain had no aiithorit.y to 
sign the bills of lading without providing that the freight payable 
in respect of the goods shipped thereunder should be paid to the 
Captain or the agents of the owner ; that the signature of the , 
Captain to the bills of lading was obtained at Mauritius by 
misrepresentation on the part of the agents of the respondent ; 
and that without prejudice to any of the foregoing defences, the 
respondent was bound to pay reasonable freight for which the 
, ' Captain was justified in exercising a lien upon the respondent's 
^ goods. He estimated this amount at Rs. 11,798*6-7* 

The suit came on for hearing before one of the Judges ' 
^ (Eussell, J.) sitting in the exercise of the Ordinary Original Civil 
^i^risdieiion of the High Court* He held that the plaintiff was 
waire of the time charter and its terms, and that his goods were ' 

, ; not exeml^t^ from the lien confe|red by that charter; that the/ 



5T9 


¥0L* XXVIII] . BOMBAY SERIES* 

^ fclie Captain iiiihe form nsed" 

without the authority of the owners^ and that the signature was 
obtained by misrepresentation, and was affixed by mistake, and 
the bills of lading had no validity as against the defendants. 

The learned Judge further found that under any circumstances 
the plaintiff was not entitled to demand his goods, or to maintain 
the suit without tendering the amount due under the terms of 
the sub-charter, and that no such tender had been made. His 
decree declared that the defendants were entitled to a lien for 
Ks, 15,411-12-8 and to be paid the costs of the suit. 

From this decision the plaintiff appealed, and the appeal came 
befdre a Division Bench consisting of the Chief Justice (bir 
L. Jenkins) and Tyabji, J,, who held that assuming that the 
plaintiff had knowledge of the time charter and its terms, that 
fact was, under the circumstances, not material, and tba,t the 
owner of the vessel having by the time charter authorized its 
being sublet, his lien was limited to the freight for which the 
time charterer had a lien, that is, for the freight due under the 
sub-charter ; that there had been no misrepresentation inducing 
the signing of the bills of lading, but that the bills of lading 
were mere acknowledgments of the receipt of the goods, and the 
rights of the parties were to be determined by the sub-charter. 
The Court found that the plaintiff was ready and willing to pay 
Rs. 6,000 in respect of the amount due under the sub-charter, 
and that if the amount so clue was less than that sum the plaintiff* 
was entitled to damages. 

The material portions of the judgment of the Chief Justice 
who delivered the judgment of the Court were as follows : — 

I ifill proceed to consider first %vlietlier the plaintiff, as the learned Judge lias 
held, stepped into the shoes of the time charterers : for admittedly, if he has, the 
plaintiff 's claim fails* 

Mr. Justice Bussell’s decision on this point proceeds upon the view he took ol 
the nndatad letter Exhibit E, written on the 22nd October by the time char- 
terers : for it appeared to him that thereby the plaintiff agreed with Issabhoy 
Thaver & Co. to pay to the owners Bs. 18,000 pOr month in advance dining the 
currency of the charter. Even assuming that such an agreement would have had 
the result ascribed to it, I am unable to agree with the constnrotion placed by the 
learned Judge m the letter. The plaintiff, no doubt, was anxious to secure the 
»Mp for, Ms, ventuw ,and he was aware that, for, that purpose the time charfeerers 
' must pay tie owers Es.‘ IBiOOO' a months He further wished to ensure that this 
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Bum slii0uld he paid, and was up to a point prepared "fco make the necessary 
payments bimaelf, provided he saw his way to reimbursement. It was to secure 
this end that he procured that letter from the time charterers : it entitled him 
to make the necessary payments on the time charterers* account and to deduct 
the amount from the sums payable by him to them. To fnrtJier secure his 
posi.iio]i there was a provision entitling the plaintiff to repayment of any 
uncovered balance and an undertaking on the part of tb.e time charterers not 
to revoke. Bui I fail to see in this anything ■which imposed on tho piaintill: 
an obligation to continue payments of the instalments. Therefore I think the 
learned Judge has attributed to Exhibit B a force of which it is not capable, 

I do not propose to elaborate this point farther, as the Advocate General 
has conceded that he cannot support the eons traction placed by the learned 
Judge, on Exhibit B. But while making this concession he did not give his 
contention that the plaintiff was under an obligation : this, he maintains, aidses 
out of an oral agreement independent of Exhibit B. He is unable to point to 
any cbb’ect evidence of this agreement, but he argues it is the just iiiference to 
be drawn from the language of the correspondence. 

No doubt the time charterers and their attorneys not once only but continu- 
ally alleged an obligation on the plaintiff’s part, but they were throughout mot 
with an emphatic repudiation. It is true also that in tlie letters written by 
/ '■ the' plain tiil: to his agents he uses expressions capable of an inteipreta/tioii' Ahat 
he regarded Iiimself as under a legal obligation ; but it appears to me that they . 
are e^;ptallj refej-ahle to the plaintiff’s knowdedge that having regard to tho time 
charterers’ hnaiicial position if he wanted to preserve the charter-party from 
determination he must make the necessary payments. But the direct evideiiee 
as to a sajiarate agreement is all against tho defendants’ suggestion : for the 
result of the evidence given by him and his attorney is that tho arrangement 
' between the .parties was embodied in -Exhibit E -and- no agToemeiit. othei* than 'E ' ■ 
is lihited at in the correspondence. 

Bussell, J., held as a fact that the agreement between the parties was in the 
terms of Exhibit E : he did not lind there was any other agreement and I, too, 
think no sudi agreement is proved and therefore the defendants’ contention on 
this point fails* 

It is next said that the bills of lading were obtained uiicler eircLiiiiistances 
which disentitle the plaintiff to any answer he might otherwise Imve to tlie Hew 
claimed : for it is alleged the Captain was induced to sign the bilb of ladinr^ 
in their existing form by the misrepresentations of the pluiutilFs agents* 
Assuming for the sake of argument that the misfopresentation could linvr.) tiio 
legal result for which the defendants contend, it is iuipoAaiit to see b*w.v' ti-o 
niisrepreseutaHon hais been formulated by them, 

A,,r‘ At’fcer reierriiig to tlia/leieiKlanK’ plea.dirjgs and to the otlrer 
'yO'vid!}!ieeten tbe'poto^ the: judgment contiuiied 
’-,1 . Mr. Justice, Eusselb'-iU'Wiug with, the evidence, expresses tho opinion that , 
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Manritiits is not; oredikle*” The Mauritius agent's evidence was taken on 
commissions and the learned Judge in reference to it has said : Is so untrust- 
worthy that Mr. Macpherion did not attempt to X'oly upon it*'' Before ns it is 
said that the learned dudge was under a complete misapprehension as to 
Mr. Macpherson’s attitude and in his estimate o£ the evidence. I have referi’ed 
to these matters at lengfcli as I liave the misfortune to differ with the view of 
tile learned Judge on this question. I do so with great hesitation, hut I cannot 
accept his estimate of the master’s evidence. The master, it is true, was 
examined before the learned Judge, but it was on a do hene esse cominission a 
considerable time before the trial* But what emboldens rne to differ is that I 
do not find there was present to the mind of the learned Jud;.ie those circum- 
stances of suspicion which I have set forth. The truth is that in the ’ view 
taken by Bussell, J., of Exhibit It the rest of the case was but of secondary 
imporfance. The onus lay on the defendants to establish by clear evidence a 
misrepresentation affecting the rights of the parties, and this in my opinion 
they liave not done. 1 come to this conclusion not so much because I believe 
the Mauritius evidence (though I fail to see how it merits the absolute 
rejection it has incurred) as because the evidence for the defence fails to 
convince me on this point. 

This brings me to the question of notice which has been argued before us. 
How there can be no doubt that from the first the plaintifT knew of the existence 
of the time charter; the firm offer itself purports to come' from the time 
charterers. Lord Eomilly in Feel^ v. Larsen(i) said : I fully admit that every 
person is bound by the contents of a charter-party of which he has notice. If 
he does not choose to enquire what the contents of the charter-party are, that 
is his own fault, andTie must take the eonsequences of it.” It may perhaps be 
a question whether this doctrine of imputed notice should in a commercial 
connection transaction be carried as far as this passage indicates, but here, it is 
said, the plaintiff had actual Icnowledge of the contents of the charter-party. 

After considering the evidence as to the plaintiffs knowledge 
the judgment proceeded :™ 

Though it may fairly be inferred from these passages that the plaintiff was 
acquainted with the terms of the time charter-party, it does not necessarily 
follow ^’oni them, that the plaintiff must have had that knowledge: so that ' 
there is nothing in the plaintiff’s denial of knowledge. Mr. Justice Bussell, 
however, before whom the plaintiff was examined at the trial, disbelieved his 
evidimce in this point, and I am not prepared to say that the learned Judge's 
appreciation of the evidence was wrong : mom especially when I find that the 
plaintiff has attempted to dissociate himself from knowledge of the tirne 
charter-party to an 'extent that the facts 'dd: hot 'justify. ' “ 

’ 'ABShmi?ig? 'then, that the plaintiff,. had. this knowledge, what is the legal 
;■ / result F Hotice bo often has the effect of imposing a liability where none would ^ 


, ;■ : a):a8n)L. B,l2'E^.878(883}, 


1004. 

Tubneb 

V. 

GooniM 

MAi-ioMsm 





THii INDIAN LAW EBPOETS® |FOL* XXVIIL 


. GooiJku 
MahOMB3>. 


, otherwise exist, that oae is apt to be led Into the Ahouo'Jit i 

: 'ftTBMB notice has in aU cases some form of extended liability as its'necessary seqnd 

, GooUm ^^eumbentto see what it is that is brought to notice. What did 

^Vi 

eharter-partv: 

ooaitei -party the vessel is let to the charte’-ers fni. ^ t ,. c • / ‘'“® 

months (clause 1) : the charterers are to pay for the vson^id"^- 7' 

(eIanse-4) : the payments are to be mLT Teash Z2t f 7""' 
ownere’ agents in Bombay with power of withdrawal in the even/oTL°ahlt 
(danse 8) : the Captain is nnder the orders and directions nf tlio 1 j 
regards employment, agency or otherwise, and bills of ladia- are to' b '7® 7* 

, at any rate of freight the charterers or their T1 

, px-ejudice to the charter-party (danse U) : the chartc^eT^'lZtLt 7 

,, , ,, of snhletting the steamer (clause 21) = and the owners are to h'-ve a W 

al cargoes for freight or charter money due under the charter. "" ' " 

. xe power of subletting the steamer is unoimlifled hv ,rrr sHnn’stmn Tj 

I,. »l. of feisM, ^ 0, “ ii : 

power to sublet. It js a concession obvionslj iu fPo ebartcrer'^* 
must be intended to confer some benefit on hiiii beyond what wouH 
Jnere amgnmeut of the charter-party rio-bts TU 
described by lord Esher in .flcMseji v. ^arrold '^roJeZn^Zh^ 
there was as to the liability of a chaitcr under the common e7er f ' 

was a lump sura charter-pm-ty with power to re-ehart7- 
the eEu’ter-party and a provision for the Captain +o s^-^n biu' ''f ! 
x-ate of freight: the charter-party coxxtaiued a 1 

, re-chartered and goods were shipped uxider the MaZZlZ Z T 
were given providing for a freight which worked out to 'l • 
the lump freight. The owners sned their charterers fl ^ 

xvere me by a plea of the cesser clause. The claim was awarJ^ed 

Non it will be seen that this case, though differing mnt„ • ii ’• c ' 

the present, calls into play and, in fact deitrf “-‘i^ally m iomi 
question now before us. Lord Esher In B pomnent to the 

page 619 .-«The meaning of the !;! i-%ment .s.-dd ,i 

' ■ bas been settled bj decisions wbicK ■" 

d^,fettlodby theoasesof aiid as - 

It is a term of the contract between the eh \ v. Allam i,. 

any engagem^ts made ^7^1: 
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ffio bill of lading pZenMl ' T.? to 

ISvsfe^ the pborfi. ™ ; his doing so was to bo 

o’aligution under tho obarter-Mi-L'^r"^’- 

toliim; biitwien be has done'so^it the ^ bills of lading presented 

Jnthc charfer-party. If a shipowner pnte contained 

may insist on a bill of ladino' in anv \ he 

the goods. Here the .shipowner dopriv^ - ^ "f 

sign biUs of lading as piusented but rt right and agrees to 

TW- .1. „L bojtXX bVo?.‘“j "“‘v i 

sJiipowuer in this case has put it into tl, ^ ^ ^ The 

the ship and to allow the s4- charterer t" charterers to re-charter 

, the rate of freight in the bifl of'ladinp- T^’*" stipulation he pleases as to 
i«g tl'at power, the bill of ladlnl frohbrh "‘f the charterers esercis- 

payable according to the weight of thetrSl v'' T ® sub-charterers 

"» tasM p.r,bi. nrf.,. a. eW.«vi! » , . >*"“> 

case, therefore, as, by the act of the charterri ti, ^T,'’ ‘his 

equivalent to so much of the eharterld ^™&ht was not 

payment made at the port of shipment the T hue after the 

charterers, but leave, s them liable for 4hti is not ’ ^’cheve the 

bill of lading/^’ ' ^ covered by the lien under the 

Lord Davey (then Davcv, L, J 1 nkn ^i.i- , • , 

would refer to the fol pass^e in hi 7 and I 

fault is it that the ^ ^ : ‘-Then whose 

stipulated ? The defendants’ counsel slys Zit it ” H ^7 

bases his argument in that respect on the Sc t l!* ■’® fault and he 

rase I do not repaid it as an authority for ih. ^ ^ 7 ^i'®®'heut in that 

could have and ought to have refused to sic.„ thrSfori^r '* 

to him, unless words were inserted in it which 1 i , 

corporating aU other provisions of the eliartcr o i 

of freight. I do not Lk that 1 cas^T 

vk., that except so far as the rate of freight is iacemld h” iT 

any bill of lading which contains provisions of • sjgn 

Pvxhj. I m not prepared to say, if the OantT ^ a ™''’ .. '‘ I/ : 

by the bill of lading a lien in'favour of fb ' k- * on having created 

Ming freight, but Sso Z 

worn have been consistent with the obiigaL to giwi! bffl o7l 1* 
or (it may be) a lower mte of freight. ' Whetht fbor ^ ^ 

opinion that it must be taken to be the fault of 'fh \ ^ 

Which they cotocted in the chartolpartwtoelf^^ 
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oiTner vas tioi created or procured. If they %lected to^re* charter the shipj they 
naight have made a stipulation with the sub-charterers that the}" should 
create or procure such a lien as the charter-party Qontempiated. The master 
was in my opinion guilty of no negiigenee or default in signing the bills of 
lading which he signed. I think the charterers mado default in not making 
such arrangements with the sub-charterers and through them with the actual 
shipper as to procure such a lien. The result is that, the bill of lading freight 
only covering a portion of tlio charter-party freight, there, is no lien to secure 
that portion of the charter-party freight which was not covered by the bill of 
lading freight : and, whether the case is put on the ground of condition 
precedent or on the ground of breach of contract for which the damages are 
the difference between the two freights, the result is the same. For these 
reasons I agree that the appeal should be dismissed,” It is throughout that 
case assumed that the owner had no lien against the shippers for mora than 
the freight under the sub-charter ; that in fact is an essential part of the ratio 
decid&ndu It may be objected that they were not then considering tho 
effect of notice, but the judgments in no way proceed on the absence of notice, 
while Lord Davey in expressing a doubt wliether tlie Captain could have 
insisted on a lien for the charter-party freight could not have thought that an 
essentia,! condition. No\7 if that be the real rath dcoidendh how far it Is 
a]>plical}le to this case. To determine that we must see what precisely are the 
facts here. The power of subletting has been exercised and a sub-charter 
taken in the name of tlie j^laintiff at a specified rate of freight or hire 
amounting to Es. 80,000 odd. Under this siib-chai-ter, which, by the wa}', vras 
prepared at Chabildas’ ofiico, the freight was payable as to Es. 87,500 in 
Bombay before sailing from Saigon, Es. 25,000 on delivery of cargo at 
Eeunion or Mauritius at the time charterers’ option and the balance at Bombay 
on delivery of the cargo, but any money expended by the sub-charterer or his 
agents at any port under instructions citlier of the Captain or lh.e time 
charterers fur the steamer’s disbursement to he first of all deducted at the port 
from the sum as stipulated to be payable there (clause 6). The Captain is, 
if necessary, to sign bills of lading at any freiglit without prejudice to 
the sub-charter. Goods w'-ere shipped by the plaintiff at Mauritius and tlm 
e-\ddeBee of the Captain* and the supercargo shows this was done tinder the 
sub-charter. The plaintiff got two hills of lading, one for 13,481 bags of 
sugar at the rate of 6 annas of 75 kilograms French -weight shipped paid in 
Port Louis, and the other for 17,076 bags of sugar at the rate of six annas 
payable in Port Louis. In both bills it is stated that the goods are shipped by 
the plaintiff. 

Therefore on the face of things wo have the position of bills of hiding gii'ou 
to a sub-charterer in respect of goods loaded under his sub-eliaitor. If ihi^^ be 
;l,a1so the ml position then as between tho plaintiff and the time charterers the 
bill of lading was a mere acknowledgment of the receipt of the goods : the 
' contact, betsweeu them k the ^ sub-charter, and the freight payable to tlie time - 
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charterers is that stijjulated f(?r in the snb-charter. It would follow tJiat the 
shipowner having aAitlioriisecI the siihletting, his Hen must be limited to the 
freight for which the time cliarterers had a lien : in other words his lien cannot 
exceed that of the time charterers : in effect it is limited to tlia freight pay- 
able under the suh-cliar ter. 

But then the Advocate General tailing advantage of an argnment 
advanced by Mr. Inverarity has contended that we have not here the case of 
bills of lading given to a sub -charterer. He has acceded to plaintifi’s suggestion 
that the real sub-charterers were a firm of which the plaintiff was* a member* 
•Starting from here it is argued that the shipowner is under these circumstances 
entitled to the bill of lading freight. But to this it is answered that this 
freight has been paid. This is a question of fact, and looking at all the evidence 
I think it is shewn that the plaintiff's agents in January did settle accounts 
betw*een the plaintiff and the plaintiff’s firm, and in that account the plaintiff 
was treated as having paid the bill of lading freight. It is true those accounts 
did not come before the plaintiff until later, but they w^ere adopted with the 
result, as I think, that as between the plaintiff and his firm the bill of lading 
freight must be deemed to have been paid. For the defendants it is then 
urged that the bills of lading could not be signed by the master in that form; 
that they could only provide for freight payable In Bombay. Assuming for 
the moment that this is so, it clearly is a defence of which the master cannot 
avail himself, and though this may not make any great difference, so far as 
actual recovery by the plaintiff is concerned, it would have an important 
bearing on the qtiestion of costs. But are the defendants right when they 
contend that the freight under the suh-oharter party could not be made 
payable at Port Louis ? The goods, as I have already said, were loaded under 
the sub- charter, and that was a contract between Issabhoy and the sub- charterers. 
The3.’e£ore it was competent to them to make any alterations they pleased in 
the terms of their sub-charter and we know as a matter of fact that an 
alteration was actually made. But then these two bills were drawn by the 
Captain with the consent of Allibhoy, the time charterer’s agent and there is 
absolutely no evidence that his principal ever repudiated or now disapproves of 
-what has been done, therefore it apj)ears to me not to be open to the defendant 
owner to contend that the bills could not be made payable in the way they were. 

I may here conveniently notice a counter argument of the plaintiff based on 
the hypothesis with 'which I am now dealing, ws., that his firm really were the 
sub-charterers. He argues that as the freight was paid under the hills of lading 
there is no freight payable and consequently nothing on which Issabhoy can 
have a lien. But there appears to me to ho two initial difficulties in the way of 
this argunient wffiich form a complete answer to it. Whatever may have been 
the arrangement between the plaintiff and his firm, as between him and Issabhoy 
he vms the only disclosed sub-charterer : if he had principals they were undis- 
closed and Issabhoy could not be prejudiced by their existence. And in the 
next place the plaintiff in advancing this argument is giving the go-by to his 
own pleadings in which he alleges th<& sub-charter to have been made with 
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liimseif, and never for a momexii' suggests' 'tliat lie netiiig in tfie ■ iBatter 
otlierwisci tlian as principal. 

Tlie conclusion' tlierefora to wliicli I come is tliat for Hie purposes of tkis ease 
tlie plaintiff must b© taken to be the snb-cbarterer and tiiat Issablioy tlierefoxe 
liad a Hen on the cargo foi’ tlie amount due under the charter-part^? so that to 
this extent the defendants were entitled to a lien. 

I will now deal with certain other ai-guments that have been advanced- 
I have already indicated that one of the principal points urged by the defend- 
ants was that the plaintiff stood in the shoes of the time charterers and had 
identified himself with them. I have already dealt with this point so far as it - 
was sought to support it on the grounds of misrepresentation, notice, and an 
assumption of legal obligation under Exhibit R or some other agreement. That, 
however, does not exhaust all the grounds urged by the plaintiff in this connec- 
tion. Now it is said that in November for a consideration moving from the 
plainti’^ the owner or his agents altered the charter-party for the pkxntiif s 
benefit by allowing the ship to go to Saigon, and that this brought tlio plaintiff 
within the doctrine of identification. This contention is to iny mind untenable ; 
there is no evidence that Cliabildas ever entered into aa agreement with the 
pkintiff to take the ship to Saigon, and lie does not venture to go into the box to 
say he even understood that there was such an agreement. Tiie contention, more- 
over, is inconsistent with the undertakingin the receipt to refund the Rs, 18,000 
in the event of the steamer not sailing to Saigon " 

Cases have been brought to our notice for the purpose of sliowiiig that the 
doctrine of identification is applicable, or in other words that tlie plaintiff is not 
(as i(3 has been termed) a stranger to tli© contract j but in examining them it 
has to be borne in mind that questions like the present must depend upon the 
particular contracts and facts of each case, and it is unsafe to rely on any general 
expression or principle a$ applicable. The Advocate General .has relied on €7i rirdie 
V. Zewis(^) as showing that the freight under the bills of lading was recoverable 
by the shipowner, but that case is distinguishable on two grounds : first tim 
goods were not, as here, loaded under an authorised sub -charter -^arty, and 
secondly the goods in respect of which bills were given w’-ere those of third 
parties, and not, as here, of the sub-charterer. 

Beynolds v. Jcrc(2), again, was a decision on facts so tlissimilar from the 
present as to be no guide. Wbat was there decided was that it was outside the 
scope of the master’s authority to make bills of lading under which the freight 
was payable to the chaHerer’s agents as security for advances to tixe master. 
But thex-e again there was no opportunity of considering what was tlio elfeofc ol 
a power to sublet such as we have here : that really is the whole crux of the case# 

' ' Then we were refeii’ed to three cases which were said to illustrate favourably 
to the defendant the doctrine of identification. 

Ebo first of the series is F^ter, v*, CoByi^) which was an 'action of trover for 
a‘4ltautity of linseed brought against the master* The case is cited for the 

0 flSSt) % Brod, and Bing. ilO*. . ^ ^ m 34 L. J* Q. B. 251 86# 
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Shand y. Sanderson (i) simply follows Foster v Onlhrd^^ i • tu -i . 

govern in the absence of franl Posslblv Tw p&y‘pvlueh it is said must 

Then there is the ease of Zcrn v. Deslandes^). It w-s there said » All « 
oases show that as against the charterer tliero i» ^ i; !• ^ 

amount of the charter freight Prem +1 i goods for the 

.-v -n T^n to ‘ i- lom the moment, therefore, the s-oods were nnf 

o“n^tT ’ T the charterer and shipper) 
ii^nd those Tv'’ho must sfcaiid on his title, hound hv fh^H- ii*n i 

terms of the charter-party.- The case thenrot s 
did stand on the plaintiiFs title, and obvio^ they cl d 4et ST 
he goods was from Pergnsonfhy whomthey had been Uy 

pt title with notice of the lion to which the goods weroljeet in Per« 
hank and consequently their title was necessarily subject to the same Tn 
Ikie IS no similarity here to that state of facts. The goods are the plaintiifs" 
and he has acquire them from no one who was in the position of cLerer to’ 
the owner. Thus the e.xpression « not a stranger to the ciartei-iiartr Tl u 
much used in the argument before us : it is no doubt a coiivcnieL Xase but to 
appreciate Its applicability one has to see what was the contract irtblT 

contrast them wifli the contracts in this case : for obviously if the f"’ 

hero contemplated the introduction of a third party . f 

... ...Hnatoa .Stt“yrto‘:'““7SJ 

on decisions imposing liability under chcumstances bearing a LLl T ' 

itSctm -P^ of the Z 

toftS. ti. 

riie pwties are not at one on this and they have accordingly agreed that it 
Shall he determined hereafter. Assuming that, the amount found ,dtie is les! 

(^) 1858)28L.d.l.ch.8l(S6). 

, ® (1861) 30 I,.. J.0.K S97 (301) : 10 0. B. N. 8.206 (225). ' 
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thau Es. 6,000 then I think the plaintiff hjfe been r;ght. That sum he was 
ready and willing and offered to pay unconditionally and under circumstances 
to which no exception could he taken. Therefore, if thp balance due is less tliaii 
Bs. 6,000 the plaintiff is entitled to damages, but w'e have not had placed before 
us materials on which the amount can now be determined. 

By the decree the decision of the Court below in favour of the 
defendants was reversed and they appealed to His Majesty in 
Council. . 

T. G, Carver, K.G., and J. Adair Boche for the appellants 
contended that by the terms of the time charter they were entitled 
to a lien upon the goods of the respondent for sums due under 
that charter for the hire of the vessel. The power given to"the 
time charterer to sublet was to be exercised’subject to the terms 
of the time charter ; he could not give any one more than he 
himself had under that charter, and therefore he could not give 
the respondent as sub-charterer the right to .ship goods free from 
the lien conferred by the time charter. It had been found both 
by the first Court and by the Court of appeal that the respondent 
had knowledge of the time charter and of its terms^ and such 
notice had the effect that he was bound by the terms of that 
charter, and among other terms by those of clause 22 which gave 
the owners a lien on all cargo shipped on the vessel. The suh- 
eharter therefore could not get rid of that lien. Eeference wa.? 
made to BeeA v. Larsen^^'^ per Lord Eomilly j and BalU Brothers 
v. Baddington Steamship Company^^'^ per Mathew, J., As to the 
amount of the lien, therefore, the appellants were not, as held by 
the High Court on appeal, limited to the amount due under the 
sub-charter. Nor did the bills of lading get rid of the lien given 
by the time charter : if they had any such effecrthe Captain had 
no authority to sign them in that form. Beymlds v. and 
Small V. Moates<*'> were cited. He had no power to sign bills of 
lading which were inconsistent with the owners’, power, under the 
time charter clause 8, of withdrawing the vessel, or with their 
lien (under clause 22) on all goods put on board. The only bills 
of lading he had authority to sign were those “ without prejudice 
>;to?’ ,the time charter. Reference was made to Hausen v. Earrold 
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ot notice, iBoreo^^er, mmt ba applied® if, at all, mdtli its limit- 
' ations and one of them was that it did not apply to a chattel 
interest. As to the authority of the Captain to sign the bills of 
lading reference was made to Small v Moate %^^ ; (ileds^avas v. 

I Kern v. Deslandes^’^^ , a.nd Bepiokls \\ Je,v ; mid The 
Barnes^ J., “was relied upon. The respondent 
w^as entitled to delivery of his goods oti payment of an amount 
wdiich might ba less than that due under the time charter* 
Hansen v. Ilarrolil Brother was referred to with reference to 
the %vord3 in the time charter without pregudice to this charter, 
it being contended that they did not deprive the Captain of 
authority to sign such bills of lading as he had done fur J:he 
respondents’ goods. Clause 14 of the time charter was not a 
personal clause applying only to the tijne charterer himself. The 
true construction of the time charter was that the time charterer 
had power to sublet on teems not included in the time charter. 
The ease of Peeh v, had only one sentence by Lord 

Romilly pertinent to the question for decision in this case and 
that was not coiiciusive. Keference was made to Seivell w 
Burdield^-' I Ledae w Ward^^ i liodocanuchi w ; and 

IJa-^woodw Brnmwich Building ; the only lien which 

could be enforced against the respondents’ goods wasforw^hit 
W'as due under the sub-charter j this he had been always roady 
and willing to pay. 

As to mLrepresentation it %vas submitted there was none 
proved, but if it were proved it was not material because it was 
not false to the knowledge of the person making it ; the Captain 
had full' pdWer aud opportunity of, ascertaining whether' What'' 
wa^ stated was true ormot, and was not induced by it to sign the 
bills of lading. , 

CarikTs Arc., replied coiitendiBg that there was no fou'iiclatioii 
for the contention that, there could be no lien iindeiv the time , 

(1) {im} 9 Bing. 574 (579,, 501, 592) •(3)'(iSGl) 10 G. B.H. F. 205 : SO L. J. C. P.'297. 

(1852) 12 C. B, 202 . . (4) (1805) Si h, J. Q, B. 251 : 7 B. it B, B(k 

(5) (1897) SCommcrcial Cases 44 (49, 47, 4S). 

C<5) (IS9I) 1 Q, B. '612 (619) ; 63 L. L Q. B. 744 (747). 
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- eliarfcer on the resyoiideata^ nnless tliere was a contract 

between the respondent as shipper 'of ' the goods and the .ship- 
owners,:, the lien ,ar§se if the shipper, knew .the ,terins, of , the, time, 
charter. But if it were necessary to show a contract there was^ 
it was submitted^ an implied contract between the shipowners 
and the rcvspondent sufficient to render the latter liable for the 
lien claimed on his goods ; the respondent had taken advantage of 
the time charter^ and had treated the vessel as practk-ally his 
own. 

■ ■■ ' 

The judgment of their Lordships was delivered by— 

-Loud Lindi^EY : —The question raised by this appeal is whether 
^ .the appellants^-, who are shipowners, -are •entitled to a -lien 'for- 
freight payable under a time charter on the goods of the respond- 
ent who was BO party to that charter, but whose goods were 
canned in the appellants^ ship under a sub-charter and bill of 
lading. The Judge of First Instance decided this question in 
favour of the appellants. His decision was reversed by the 
Court of Appeal in Bombay, and the present appeal is from the 
decision of that Court. 

The undisputed facts are as follows ; — 

The appellant Grlauville was the registered ovnier of the steam- 
ship Bombay/’ and the appellant Turner was her Captain. By 
a charter dated the 20tli August, 1898, and entered into by the 
agents of the owners and some Bombay merchants named Issa- 
bhoy Thavcr & Co., the owners agreed to let and the charterers 
agreed to hire the ship for six calendar months. She was placed 
at their disposal with a full complement of officers and men at 
Bombay for employment in the Indian Ocean and other Eastern 
waters as the charterers or their agents should direct, on certain 
’ conditions of which the following are important:— (2) The 
owner's were to pay the Captain and; crew. (4) The charterers . 
were to pay freight monthly in advance at the rate of 7§, 6d, per 
. ton, which came to Rs* l4006. '"(8)". 'In' 'default of such pajnnent 
the owners were entitled to withdraw the steamer from the service 
of the charterers without prejudice to any claim the owners might 
''otherwise haye^ against thenn-' .(14)' The Captain, although ap- 
pointed by /he ownors^ was.to be under the orders and directions 
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of the charterers as regards employmentf agency, or other 
arrangements. Bills of lading were to bo signed at any rate of 
freight the charterers or their agents might direct without preju- 
dice to that charter, and the Captain was to attend chdly, if 
required, at their offices to do so. The charterers were to 
indemnify the owners from all consequences or liabilities that 
might arise from the Captain doing so except for short delivery. 
(21) The charterers were to have the option of subletting the 
steamer. (22) The owners were to havo^a lieu upon all cargoes 
for freight or charter money due under the charter, and the 
charterers were to have a lien on the ship for all moneys paid in 
advance and not earned. 

The 14th, 21st and 22nd conditions are those which have given 
rise to the controversy between the parties ; but, before consider- 
ing them, it will be convenient to state what was done, and, for 
the purpose of avoiding confusion, the charterers under this 
charter will he referi’ed to as the ''time charterers^’ in order to 
distinguish them from the respondent, who is their sub-charterer. 

Shortly after the time charter was made the ship was sub- 
chartcred to the respondent for a round voyage from Saigon to 
Reunion and back from Mauritius to Bombay. She was to 
take rice from Saigon to Rdiinion and sugar from Mauritius to 
Bombay. Freight was to he payable for the whole voyage at the 
rate Rs. 1-8 per bag of 168 lbs., caleulatsd only on the cargo., 
shipped from Saigon to i Reunion. There was to be no freight 
payable by the sub-chartercr to the time charterer for any other 
cargo. On account of the freight thus estimated, Rs. 87,500 
were to be paid at Bombay before the steamer .sailed from Saigon, 
Rs. 25,000 at Reunion, or Mauritius, and the balance was to be 
paid at Bombay after delivery of the cargo there. 

It will be observed that neither of these documents took the 
ship out of the legal possession of the owners .so as to deprive 
thorn of the power of detaining goods on hoard, and of enforcing 
any lien to which they might be entitled. Tho Captain retained 
, possession for the owners, and was in a position to enforce the 
lien espres.sly confemd by the time charter if it was properly 

and on the 2nd February, 
board a quantity of. 
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_ Bearing these conclusions in mind, their .Lordships will con- 
siuer the legal position of the parties. 

The first question which arises is the effect of the bills of 
acing. Apart from them there was no contract bet-ween the 
shipowners and the sub-eharterer. But he shipped bis sugar on 
boaiff the steamer on the terms of those bills of lading, and the 
wf r.. T'' by ‘bo time charter to sign them, 

eha,! them for the shipowners or for the sub- 

cLaatererhehadexpiass authority from the shipowners to sign 

T A 1*T,* “ ‘bese circumstances the shipowners appear to their 

thfbilk f t ? "bip on the terms of 

Cohw v° (n ^'*1 ‘^^®‘’"S«ishes the present case from 

Colvm V. A ew}erry(% wbeve the bill of lading given by the 

:^tl,0„ghfte BhpoWMM MUined posM,sio., of the ftip by th'o 

ami olhcis of ft.t class, where the hoMer of ihe bill of ladi.w 
had no better title than the charterer who was himself the 
Captain of the .ship and the origiiiai .shipper of the g-ooJ.s. 

_ It further appears to their Lord.ships that the bills of ladinn- 

aieadybounJtothe shipowner by a charter-party entered into 
heWoen them and which the Captain had no nuthfrity to cCl 

Unless, therefore, the fact that the .sub-eharterer had notice of 
htitlTaveT'' '""Tl ®^«®rence, the bills of lading entitled 

1 P->r“oo‘ot the bills 

forTt!" eJiarter freight oJ the ; 

show that notice by a ' 

, |pei of a charter-party has not the effect of incorporating into : / 
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the bill o£ lading aiy term.^ whieh are ineonaistent v/itli it aiiil 
which the Captain was not bound to embody in the bill of lading. 
If the charter-party shows that the Captain exceeded his 
authority in signing the bill of lading, andithe shipper knew this, 
he cannot enforce the terms of the bill of lading uncontrolled by 
the charter-party. If the shipper knew that there was a charter- 
party, and had an opportunity of reading it, and did not trouble 
himself about it, he might be treated as knowing its ebntents. 
l.n the present case the time charterer had authority to let other 
persons ha%'e the use of the ship for six montlis for any voyage 
in the waters mentioned in the time charter. The Captain was 
not mily empowered to sign but was bound to sign bills of lading 
at any rate of freight which the charterers or their agents might 
direct, but without prejudice to that charter. These words 
introduce a difficulty. It is said that they limit the ai:ithority of 
the Captain to sign bills of lading which do not preserve to the 
owners the power to withdraw the ship under Condition 8 of the 
time charter and their lien on all goods under Condition 22, 
This construction is a possible construction, but it has long ago 
been rejected both by commercial men and by judicial decision. 

There can be no doubt that the sub-charterer must, for this 
purpose, be regarded as an agent of the charku’er. The words 
^Hvithout prejudice to this charter mean that the rights of the 
shipowners against the time charterers, and vice venA^ are to be 
preserved. That this is the true meaning and legal effect of the 
words without prejudice to tiiis charter has often been the 
subject of controversy and of judicial decision, and has long 
been treated as settled hj authority. In Hanse'H v. HarroM 
BrMers^s Lord Esher said its meaning was that it is a term 
of the 'contract between the charterers and the shipowners that^ 

_ notwithstanding any engagements made by the bills of lading, 
that eont.'act shall remain unaltered/^. It. means no more. Con- 
dition 8 in the time charter, empowering the owners to withdraw 
'the ship, cannot mean that, after the Captain has shipped goods 
tor Bombay and given bilk of lading for. them to persons other 
'than the time charterers, the owners ■can refuse to allow the ship 



- r goods tliQi-e as agreed by the 

bills of lading. So as regards Condition 22 giving a lieu upon 
all cargoes for freight or charter money due under that charter. 
This is a stipulation binding on the time charterer, and gives the 
shipowner a more extensive lien than he would have for frei-ht 
payable in advance. But this clause does not override or limit 
the power of the Captain to issue bills of lading at different rates 
ot ireight, or entitle the shipowners to a lien on the c.-oods of 
persons who have come under no contract with them confennim' 
a hen for the freight payable under the time charter. A rioht 
to seize one person’s goods for another person’s debt raust\e 
, clearly and distinctly conferred before a Court of Justice can be 
expected to recognize it, 

H^thek Lordships had taken a diiferent view of the legal effect 
of the bills of lading there might have been more difficulty in the 

mTo Hr" argument “that, if’ 

the bills of lading were mere receipts for goods put on board the 
sub-charterer could have had no greater rights than those which 
Lie time charterers had themselves. It is not, however necessarv 
to solve the difficulties which would have arisen if there had 
been no bills of lading. For the reasons above stated their 
Loidships are of opinion that the claim of the shipowners eanno^ 
affiiS and that the order appealed from ought L t: 

Their Loiffiships observe that the Court of appeal o^ve tb. 
sukc Carer’s Counsel did not contend that it w” s not!^ 
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J^efore Mr* J'mihe M-itsseU* 

BOBALJJKMl (PhAimiWF) VISHNUPBABAD HABIPBASAD 
(Defendant).* 

Bralmo^SamaJ'-^IIarriage — Pol^gam^ — Act III of 1872, section 19* 

A marriag© performed in accordance witli t }»0 rites of the Brahmo^-Samaj is 
invalidated bj tlie fact that either of the parties thereto lias a husband or wife 
by a previous marriage alive. 

The main question to be decided in this suit was w^hether the 
defendant Vishnuprasad Hariprasad had lawfully married the 
plaintiff Sonaluxmi according to the rites of the Brahmo-Samaj 
faitli^ his wife Krishna by a previous marriage being alive. 

Bmar^ LotoncleB and Bahaclurji appeared for the plaintiff. 

ScoU (Advocate General) and Uaihes appeared for the 
defendant. 

Bussell^ J. ; — It appears that the defendant is a member of a 
wealthjr and, I believe^ highly respectable family in Bh^,vnagar ; 
and some years ago in 1894 he being a Wadnagara Nagar BriCh- 
min made the acquaintance of the plaintiff Sonaluxmi^ wife of 
one Diilab llanchoro;, a Soni by caste* Sonaluxmi must have been 
a person of considerable personal attractions^ and the defendant 
apparently made her acquaintance in the usual way through the 
intermediation of some servant^ and in Bh^vnagar illicit inter- 
course took place between the parties and lasted for a consider- 
able time. It appears from the letters put in that the defendant, 
although a drunkard and a disreputable person, is a man of 
extremely religious opinions. Constant references are made in 
his letters to the intervention of God and Goddesses;, and all his 
life is apparently directed by their guidance. Undoubtedly^ the 
\ plaintiff and the defendant vi#ed' various 'places of pilgrimage ' 

; when she^ was travelling with him.’ 

,,, There can be no doubt upon the evidence in the ease that the 
' ' faetnm of the defendapt's going through a ceremony of marriage 
with the plaintiff is clearly proved. It is stated to have taken 
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place in the house of one Mr, Noga/Kar, F-e is a member of a 
sect known as the Brahmo-Samaj/^ and is an uriclergradnate 
of the Bombay University, a journalist, ami a preacher of the 
Brabmo Samaj, He says that ono Vanmali, a member of the 
Brahmo-Samaj, brought the plaintilf and the defendant to his 
house at Girgaon. Mr. ^^agarka^ says that he had two inter- 
views with the parties, and that he asked them as to their faith : 
and that they answered that they were theists/^ that is, be- 
lievers in one God: and that they wanted to get inarried. At the 
second interview Mr. Nagarkar married them according to the 
Btahmo-Bamaj rites. Mr. Nagaikar has produced a liitle book 
called The New Samlnia^^ containing the tenets of his-sect* 
Mr. Nagarkar says in his evidence as follows * 

I was not told that they were living together, nor was I told 
that the defendant had a wife living; had I known these facts 
I certainly would have refused to marry thein.'^*' 

I find in the Government of India Gazette of the 27tii 
January, 1872. Mr. (afterwards Sir) Fitz-James Sh-^phens, in 
moving that the report of the Select Committee on the bill to 
legalize marriages between certain Natives of India not profess- 
ing the Christian religion be taken into consideration, gave an 
interesting account of the sect known as the Biabmo-Samajisr.s* 
He says : As your Lordship and the Council are aware there 
exists a religious body called the Brahmo-Bamaj As 

regards marriage the difference between the two pariies (Adi- 
Brahmos and Progressive Brahmos) appears to h) this : — I'he 
marriage ceremonie.s adopted by the Piogres>ive Brahmos depart 
more widely from the Hindu Law than those which are in use 
amongst the Adi-Btahinoa, The Adi- Brahmos indeed contend 
that by Hindu Law iheir ceremonies though irregular 'would be 
valid. The Progressive Brahmos admit that bj" Hindu Law iheir 
marriages would be void. Moreover, the Progressive Brahmbs*' 
are opposed both to infant marriage and to polygamy far more 
decisively than the conservative par;y 

'h' Having regatd' to what is said in ihe above short history of 
this sect there ean''he:-no doubt that Mr. Niigarkar belonged to 
the sect called ^^'/Progressive Bralunos.” ' There can, be no ques- ■ 
tion that the lenets/bf,t|e;''Prb^^ are in favo'w of 
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monogamy for the piirpose o€ marriage. This is clear from tlie 
little book called The N'eto referred to above wMcli 

is put in in this ease as containing the tenets of the Progressive 
Brahiiios, I have read through the whole of the book. A 
great number of the tenets contained in it closely resemble the 
tenets of the present ChrivStianiiy, although some of the tenets 
may sound somewhat old-fashioned^ specially those with reference 
to masculine du.ies not being performed by women. But with 
regard to the ceremony of marriage the essentials necessary for 
a valid marriage accoiding to the tenets of tins sect are that 

No man shall have more than one wife, and no woman shall 
have* more than one hu'.band : and further, polygamy and 
polyandry are interdicted and strict iiiom^gamy is enjoined. It 
also appeals from page 67 tint this sect holds marriage to be 
more than a civil contract : it holds it to be a sacred and indis- 
soluble tie. 

We hive now to see whether the plaintiff and the defendant 
were parties capable of going through the ceremony of marriage 
according to the tenets of the Brahmo-Samaj as x*epresentecl by 
Mr. Nagarkar. 

The ciefendant, after his illicit intercourse with the plaintiff 
had began, travelled to various places with her: and her 
husband Dulab Ranchore gave her a release (or divorced her) in 
consifler iriori of Rs. 1,100 paid by the defendant to him. Now 
it als ) appears that the defendant had at this time a lawfully 
married wife named Krishna living at the time he went through 
the ceremony of nurriage with the plaintiff according to thexdtes 
01 the Brahino-Sarnaj church at Girgaon. The plainiiff was fully 
aware of her essistenee. It is not necessary for me to go into 
the question whether this marriage is v.did or invalid according , 
to the' Hindu h iw; The tlffendantis in:a dilemma. Ho was raat^ 
ried either according to the llindu'.'Law or Progressive , Brahmo- 
' Samaj. No suggestion is made that any Hindu ceremonies were 
' performed. I lioLl that it was a marriage performed according to 
' the rites 'OX 'the Progressive Brahmo-Samaj ';seet. The defendant 
' therefore' being a 'married man^ was incapable of going through 
. ’ this cei?emony, as^ according to, the form.of ceremony and doctrine 
,! adopted by that/sect,'it\ was, essrotial t^at ^ defendant 'ought 
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been a single man. It is/*tlicrefoKe, impossible for me 
Sosritrajii to hold that this is a valid marriage aecoi-ding to law. I have 

TjsnNtr- carefully looked up a large number of reported eases to see if 

ra.«AD. I could come across any marriages performed under similar 
circumstances where the form of marriage comes into consideration. 
The only case I have come across is that of Undo v. £elimrio:-^'> 
That was a Jewish marriage, and it was held to be invalid 

because "the forms of the Jewish religion were not carried out. 

It is not necessary for me to decide the question which was 
raised whether a Brdhmin can marry a woman of low caste. I 
may say, hovvever, that, having regard to the provisions of Act III 
of 1872, it does not at all seem settled that a Brdhmin cannot 
validly marry a person of another caste, although that caste is 
lower than his own. 

Act III of 1872 deals with marriages betiveen persons who do 
: . ' profess the Christian, Jewish, Hindu, Mahomedan, Pdrsi, 

■ Buddhist, Sikh or Jain religion : and section 19 of that Act runs 

as ^ follows. -—^'Nothing in this Act contained shall affect the 
validity of any marriage not solemnized under its provisions ■ 
nor shall this Act be deemed, directly or indirectly, to affect the 
validity of any mode of contracting marriage ; but if tJie validity 
of any sneh mode shall hereafter come into question, before anV 

Court, such question shall be decided as if this Act had not been 
passed,” 

Further on in his speech referred to above Sir Pitz-James 

marriage where the parties are 
neither Christians, Jews, Hindus, Mahomedans, Pdrsis, Buddhists 
Sikhs or Jams, the law of justice, equity and good conscience is 
to be observed. I mention this matter because I do not wish 
to be taken as deciding that under the present state of the law 
- va id marriages may not be performed between Brahmins and 
membersof lower castes, and, I think, it is probable that the 
y... . Courts will hold such marriages valid and binding if validlv 
performed. ^ 

find on the evidence' ' 

, : .that as a matter of fact the defendant in this instance intended ■ 
^ , to m^e the, .plaintiff his .wife. First of all he went througli a. 
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marriage ceremony* with Iiot ; secondly, ^ wrote a number of letters 
showing that he was treating her as his wife ; thirdly, she acquired 
the reputation of •being his wife. Lastly^ he performed a 
pilgrimage to N&ik with her : while at NAsik he went with her 
through a ceremony called ^^potia-snan'' In this ceremony 
he bathed in the river with her having her sari wrapped around 
them both, and similarly he went through the ceremony again 
bathing in the river a second time with his dhotar wu-apped around 
'them both. This ceremony is gone through only by persons who 
are husband and wife. Therefore I find that the defendant did 
go through the marriage at the Brahino-Samaj church intending 
to make the plaintiff his wife. But I hold that as defendant had 
at that time a wife married according to the Hindu Law alive^, 
the marriage ceremony performed by Mr. Nagarkar between the 
defendant paid plaintiff being contrary to the tenets of the Brahmo- 
Samaj is invalid according to law. 

Attorneys for the plaintiff. — Messrs, Tyaljee Co, 

Attorneys for the defendants. — Messrs* Mirza Ilirza* 
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Before Sir L. II* Jenkins^ K.O.l.E.f Chief Justice ^ and Mr. Justice €ha%^ 
davarlcaTi Mr. Justice Batty mid Mr* Justice Aston, 

TIIKAEAM JAYARAM (oeioinai. FLAiNTirpVApr£Li<A:Nf,a?^ „ 

talab SAKHARAM and aisotiiee (oiuoinal DsrEJsrBANTs), Eespokbeists.* 

Mdmlatddrs^ Courts Act ( Born. Act III of 1S76) ysections A 18 and 21 <0 — 

Limitation Act (XV of 1877 )i Schedule If Article 47 — (Possessory Suit 
in Mdmiatddrs' Ocmrt — Bejection of plaint — Subsequent suUfor possession 
on title in ordinary Court — Limitation. 

A plaintiff suing in tlie ordinary Qotirts on his title for the possession of land 
is not bound by reason of anything in Article 47> Schedule Il/'of the Limitation 


** Second Appeal Ro. 90 of 1003. 

(1) Sections 'b 18 and 21 of the M^mlatdars’ Courts Act (Boro, Act III of 


187G}, 


4^ Every shall preside oyer a Court, which shall be called a Mdmlatdir’s 

Court, and which shall iare power wit An. such territorial limits as may from time to . 
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Act; (KY of 1877), or fieclion 21 of the Maralaklars’ Coavts Act (Bora. Act III 
of 1876) contained to bring his suit within three years from the previous 
Tejectioii of his plaint by a MamlatdAr in suit for possession of that land. 

As a suit on title is cnUide the Mamktclar » jurisdic ion, a mere rejection 
of a plaint by him cannot be treated as an order binding the plaintiff in 
reference to that which is the cause of action in a suit on ticle. 

Second aeipbal from the decision of F* X. DeSouza, Acting 
District ^iidge of Khdndesh, confirming the decree oi: V. V. 
Wagh, Subordinate Judge of Jalgaum, 

The land in suit originally belonged to one Rango, in respect 
of which he^ in the year 1892 , had brought a possessory suit 


y ;; time be fixed by the Govcruor in Council to give iimrediate possession of kndH, 

preiniaes, trees, crops, or fisheries, or of any profits of the same, or to restore the use 
of water from wells, tanks, canais or water- courses tu any person who shall have 
been dispossessed or deprived thereof othei wise than by due can rse of law, or u ho shall 
hi^ve become OLtitied to the p- ssission or r*sttiation thereof by yeason of the do* 
' termination of any tenancy, or other right of any other person In re^p.ct thereof* 

The said Court shall also have power within the said limits, when any person is 
h disturbed or obstructed or when an attemjt has b'cn made to disturb or obstr’ct 

F any person, ill the possesbion of any lands, premises, croj s trees, cr tisherirs, or in 

the use of water from any well, tank, canal or wat.r-course, Oi’ of the use of roads 
or cufctoniary wa;js to fields, to issue an injunction zo the person causing, or who has 
attempted to cause, such disturbance or obstruction, requiring him to refrain from 
causing or attempting to cause any such further disturbance cr obsttuedon. 

But no suit shad be entertained by a Aidinlatd^-r’s Court unless it be Inought within 
six months from the date cn which the cause of acdou arose. 

The cause of action shall be deemed to have aristn on the date on wlrch the dis- 
possession, deprivation, determinadon of ten£*ncy or other right occur ed j or on 
ivMch the dlsturbiinee or obstruction, or the attempted disturbance or obstruction, 
first commenced, 

, . 15. On the day appointed the Mimlatdar shall prrcced to hear all the evidence 

that is then and there before him, and to try the following issues, w, 

(a) If the plaintiff avers that he has been unlawfully dispossessed o:| any pro- 
y ' perty or deprived of any use : 

- (X) Whether the plaintiff or any person on his behalf or throii: 2 :h whom he 

- ' claims was in po«3cs.ion or enjoyment of the property or use claimed up to any 

' tirae within six months before the suit was filed ? 

(2) Whethei\thQ defen 'aut is in pos.ses>sion at the time of the Sait, and, if so, 

- I,' ,, whether he obtained possession otherw'ise than by due eouise of law ? 

T' jll;‘ . , ' (^} If the plaintiff aver» that be is entitled to po.-^ session of any property or 
'Vl'' ' ^restoration of any use by reason of the determination of any teiuiro or other right 
oi the difendant in respect thereof r 

Whether the defendant i» In possession ofth^ property, op in the enjoy**' 

^ ' 'y .. ^ ' toeni ’of the use by a iright derived from the plaintiff or from any perion Ihfotigh 

, " ' whom he eWm'rf . ^ y';;/ ^ / 'i 
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against tba defeacl^uits in the Mamlatd^r^s Court. The Mfindat- 
dar dismissed thv- suic and Ranga did not take any further steps 
under Article 47^ Sehedule 11, ot* the Limitation Act (XV of 1877), 
to establish his title within three years after the tlisinissal of the 
suit. Subsequeotij^, in the year 1899, Rangu sold the land 
to the plaintiff. He brought tl'e present suit in the year 1900 to 
reco\ er possession of the landj alleging that he was its absolute 
owner and was wrongfully dispossessed by the defendants. 

The defendants contended that the suit was time-barred by 
reason of the &iamlatdar’s order in the possessory suit. The 
Subordinate Jud^e allow- ed the defendants’ contention and 




(2) Wiietlicr such right has determined at any time within six months before 
the suit was filed ? 

{o) If the p'aiiitifi* avers tlmt he is still in possessicn of the property, or in the 
enj* ymenc of the use, hut that the defendant disturbs or obstructs, or has attempt- 
ed to disturb < x obstruct, him in his possession or use i 

ll) WhcUier the jdaint fi’ or aiy ptrson in his behalf is actually in possession 
or ei.130,^ ment ti the property or use claimed? 

i?) Whetlier thi defendant is disturbing or obstructing, or has attempied to 
disturb or obstruct, him in such posstssion or enjoyment ? 

(S) Whether such disturbance or ob&truction, or such attemptetl disturbance 
or obstruction, fi;st commenced within six months before the suit was filed. 

If the Mdinlatdar^s finding upon these issues he in favour of the plaintiff, be shall 
make such order as the cii cun.staucts of the case shad appear to him to require, 
provided that the s.ime he not in excess of ibe poWiirs vested in h m by section 4. 

If bis finding be in favour of the defendant, he shall reject the pldnfe. 

In ell her case the costs of the suit, includii g the costs of execution, shall follow 
the decree, 

18. Ihe party to whom the Mamlatcldr shall give Immediato possession, ot restore 
a use, or in whose favour an injunction h.s been granted, shall continue in possession 
or use until ousted by a decree or order of a Civil Court : 

Provided that nothing in this section shall prevent the party against whom the 
Mdmlatdfir’s decision is passed from recovering by a suit in the Civil Court mesne 
piofits for the time he may be kept out of possession of any property, or out of enjoy- 
' ment of' any use : . - ' 

Provided, further, that in any subsequent suit or other proceeding in tV-io ordinary 
Civil Courts between the simo partiesj or other persons claiming under them, thoi 
h14mlatd4r"s decision respecting the possession of any property, or the enjoyment 
of any use, sliall not be hild to be conclusive, ' 

2L Any suit, instituted by any poison bound by any order made under this Act, 
or hy any one claiming under such person, shall be dismissed, although limitation 
has not been set up as' a defence, unlOss'it has be'enlnstitii.^ed within throe years from 
the date “of the l!nardrd0i’'jn the case* ♦ ^ , / . ; , 
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' y l90i, dismissed the suit. Pie was of opinioa that the Mamlatddr had 

txjxmAM. heard and dismissed Rangu’s suit and that no credence could 
i I'lill"''! ‘ -Habi. be attached to the plaintiffs allegation, which was not proved, 

iiil'l, compromised and, therefoi’e, it resulted in 
' -dismissal. 

,]-%l V,, -. On appeal by the defendant the Judge confirmed the decree, 

' and in his Judgment he made the following observations : — 

‘ Ent Mr. Kotwal (plaintifE’s Pleader) has argued that the suit was decided on 

'[ 'I .''i'. , a compromise and hence the bar of limitation would not apply. There is, how- 

i'i-': ' ‘'t 'i ever, not an Mia of evidence that the suit was compromised 'escept the bare 

j . $tatemeiit of Rangn, This is, however, contradicted by the evidence of the 

^ ' defendant, Exhibit 19, as well as by the clear wording of the endorsement on 

i r/ V. ' Exhibit 43, which shows that the snit was decided after evidence had boon 

recorded. But even if there had been a compromise, the bar of limitation 
1 1 - jl; ■ would apply all the same as has been recently held by the Bombay High Court 

' in the Eulhig cited ill Bombay Law Eeporter, Yol. 2, page 680. Mr. Kotwal 

' ' ' has also argued that no oixlcr was passed on the plaint by which the defencl- 

! ants* predecessor in title could be held to have been bound. I am unable to 

; ' follow this argument. The plaint was dismissed under section 16 of the 

Act, and surely the order of dismissal was an order that bound Mm. 

The plaintiff having preferred a second, appeal it was argnecl 
before a Division Bench composed of Jenkins^ C. and 
who^ on the l7tli February, 1904, referred the question to a Full 
.Bench and delivered the following referring Judgment ;~ 

Batty, J . In this case, instituted in 1'900. the plain tilT seeks to 
recover possession of land in respect of which his vendor had, in 
1892, brought a possessory suit under the il amlatdars' Courts Act, 
Bombay Act III of 1876. The plaint in that possessory suit was 
, , ^ rejected and no suit to recover the property was brought within 

^ ’ three years after the date of the order rejecting the plaint, either 

; ,by the plaintiff therein or by any one claiming under him. 

. The lower Courts held that the present suit was barred by 
‘ ' ' “Aiticle 47 of Schedule II of the Limitation Aet-_j 1877, and relied 

'Vi .’'- on the decision mPurmhoUam Da^aram v. Ckahr^ii* Onru Jrjm- 

follow that in GfdaWm v. ' 

j ,'ss-v':b5' Mam^Iianira v* BMMbciPK 


j V >1^ 
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We think there ‘is goo^ reason to doubt whether the cases 
above cited and others to similar effect were correctly decided 
and whether the plaintiff in a suit under the Mamlatdfe’ Courts 
Act dismissed by an order containing no further direction, is a 
person bound by an order within the meaning of the Article 47 
above mentioned. 

We, therefore, refer to a Full Bench the following question, vis . : 

, Whether, when an order is passed rejecting a plaint or dis- . 
allowing the claim of a plaintiff under the Mdmlatdars’ Courts Act, 
Bombay Act III of 187^and containing no direction as to posses- 
sion, Article 47 of the second Schedule to the Limitation Act 
aplTlies to a subsequent suit brought by the person who presented 
the (possessory) suit so rejected or disallowed, or by any one 
claiming under such person to recover the property which was 
the subject-matter of the plaint so rejected or claim disallowed. 

The reference was heard by a Full Bench composed of Jen 
Mm, G, J., Chanclavarhar, BaUy and Aston, JJ. 

M. B. Climibal appeared for the appellant (plaintifi) : — The 
order passed by the Mamlatdar in the -possessory suit was an 
order rejecting the plaint and nothing more. We submit that 
an order merely rejecting a plaint is not an order respecting 
possession within the meaning of Article 47, Schedule II, of the 
Limitation Act, nor is it an order falling under section 21 of the 
MSmlatdars’ Courts Act. The reason for enacting section 21 of 
the present MdmlatddiV Courts Act was obviously not to include 
therein all orders whatsoever passed by a Mdmlatdiir in posses- 
sory suits. Under the former Acts Mdmlatdars had no jurisdic- 
tion to grant relief by issuing injunction. They were invested with 
jurisdiction to grant injunction by the present Act (Bom. Act III 
of 1B76)> and the wording of Article 46^ Schedule II, of the former 
Limitation Act {IX of 1871) was not wide enough to include 
orders passed by Mamlatclars under .this new jurisdiction, Sec*^ 
tion 21 of the M4.m}atdars' Courts -Act was, therefore, enacted to 
include within the operation of limitation such orders also. 

The Legislature could not have intended that the longer period 
of limitation, namely, twelve years, should be curtailed by orders 
like the present which do not* relate to the possession of property 
or the'restoration ! of any u’seHo, mj person, but which simply:'.; 
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reject a plaint* Such an order is not a final order contemplated 
both by section 21 of the Mamlatd&s’ Courts Act and Article -47 
of the Limitation Act The words comprised in such order 
in Article 47 of the Limitation Act clearly show that- the orders 
contemplated by them are those which, under the terms of the 
Marnlatdars Courts Act, the village officers have to carry oiit« 
When the order simply rejects a plaint and does nothing more, 
the village officers can have nothing to do with such order. 

This interpretation, we submit, is more in accordance with the 
general principles of res judicata than the one contended for and 
apparently upheld in some cases, 

^ Bdo BaMdnr G, N. Nadakami (with G. G. Nadakarni) ap- 
peared for ‘the respondents (defendants) : — The question referred 
to the Full Bench is concluded by several rulings of this Court- 
The present case is on all fours with Juuaji v. wherein 

section 21 of the Marnlatdd.rs’ Act v/as construed along with 
Article 47 of the Limitation Act and three years^ limitation was 
held apj)lieable. See also Gulahbhai v. Kasanjip^ CldnU v. 
Vishm Ganesli^^'> which was followed in Ftmi^hotkmi v, Cha.’- 
targir^^K 

Our next contention is that section 4 of the M?Cinlatdars^ Act is 
the keystone of the Mamlatdar’s jurisdiction. The third para- 
graph of that section lays down that a suit must be brought 
within six months from the date on ivhich the cause of action 
arose. Section 5 of the Act mentions the particulars which are 
to be given in the plaint, and among those the date on which the 
cause of action arose is mentioned. If the plaint fails to disclose 
the fact that the cause of action arose within six months then 
the plaint is not admissible, and the Mdmlatddr has no jurisdiction 
to hear the case. Section 11 lays clown that if the plaint is 
admissible the Mdmlatdar shall receive and file it and try the 
case; Section 9 enacts, alia^ that the Mamlatchir shall reject 
ibe plaint if the cause of action arose more than six months 
before' the plaint was ■ presented. If there be no objection 
'apprent on theiace-of the plaint for its admission then the 
Immlatddr becomes’ ’‘Seixed of the case and orders passed sub* 
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Act, There is a distinction 

determined after the hetLgTthe 

framed and decided with respect to cert 
a M^mlatddr passes an 0 '^!^! ? “ 

applied his legal mind to the factlVfJ r^"f 

decided against the plaintiff thf. i particumr ease and has 

defendant in his possSiom ^^e 

Ai"Zri ““''' “■' “f ‘i" orte but the 

- « tutr Th'u a ‘rt/ “ « ““ ■»- 

posee^iou, ieeues „e S h" t7:'” 

order of the M^mlatddr must thirl Possession and the 

respect to possession. Section 16 of theXJT^'^T^^ 
order of the Mamlatdar must be endolt of^r 
reasons for the same. Therefore so Tl 1 ^ 
unamended, three Years’ limitation Ct^ 
of the suit may be immaterial. The pleadino., of fV 
be specially considered : v 

plaintiff who sets the hw ul T Bis the 

sequences of his act. To hold tCt^T 
, notan prder respecting potesslol :o:;^beT^^^^^^ 
great hardship on the defendant as is apparent from ft ^ 
stances of the present case. ^ ^ 

Section 18 of the Mdmlatd^rs’ Act provides thaf u . - 
,who« favour th, m„Md,r docide. aLo "m tTf ", 

^a. deo.i„u ruota oustod by a d^reo d“ of a “ 
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Mdmlatddrs’ Act comes into operation, and tkat section impera- 
tively lays down that the suit shall be dismissed although 
limitation has not been set up as a defence. ' The section makes 
' no distinction between a plaintiff and a defendant. ^ 

Again, there is no hardship in applying three years’ limitation 
to the plaintiff whose claim is rejected by the Mdmlatdar after 
inquiry. Under the Civil Procedure Code, when the claim of a 
person to attach certain property is disallowed, he is bound by 
the same limitation of one year as the opponent when the latter’s 
right is disallowed. 

Jenkins, C. J. I would answer the reference by saying that 
a plaintiff suing in the ordinary Courts on his title for the 
possessionof land is not hound by reason of anything in Article 47 of 
the Li m itation Act or section 21 of the Mdmlatdars’ Act contained 
to bring his suit within three years from the previous rejection 
of his plaint by a MamlatcMr in a suit for the possession of that 
land. My leaimed colleagues agree with this conclusion, which 
is limited to meet the actual circumstances of the ease out of 
which the reference arises, I have had an opportunity of 
reading their Judgments which state at length the reasons 
justifying this conclusion, and it would serve no useful purpose 
for me to make a separate statement of tho-io reasons. It will 
.suffice for me to say that as a suit on title i.s outside the 
Mamlatdar’s jurisdiction, it is (in my opinion) impos.sible to 
hold that a mere I’ejection of a plaint by him can be treated as 
an order binding the plaintiff in reference to that which i.s the 
cause of action in a suit on title. 

Therefore I think the plaintiff cannot for the pui^ose.s of 
the civil suit, be held to be bound by the order under the 
Mdmlatdars' Act. 


' CttANDiVAEKAR, J. The question is— What is “ an order 
■: respecting the possession of property ” under the xMamlatdars’ Act, 
, ;to which Article 47 of the Limitation Act was intended to apply ? 
^^ tThat Article must, be read with section 21 of the iUmlatd^rs’ Act, 
the answer to the question depends upon 
^ ' ‘'■‘What is; an btder under ’the Mdmlatddrs* Act "by which any 

' ■ ' person',%::lK?ia,nd''’^:^tbm..-ae Generally 
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sense in n-lnv/ ■“v'°^ “fesisirte.. But there is a special 

betiveen th, !a' ““ binding; 

by the tJie sense that the effect giyen to it 

■ till ? . “ricll' r >- j“tisdicli.n fs binding 

party or reetf . ^-r^mlatddr gives immediate possession to a 

by an order’'’to''onIvH* “*‘™* tije term '■ bound 

followinr *1 • ^ ^ ^PP^ars clearly from fche 

»" ^thr aMan.fatdir can 

difcenrietirX TcffT'^ laving rega^ to the 
classes-— n\ j be divided into tne following 

been I'" °*'*^^^* ''S^toring possession to a plaintiff who has 

obstructed b ^ plaintiff’s possession has been 

Ofetiuetcd by a defendant within that period orders issnin<y «n 
injunction to the defend-mt «nr) rn v ^ o issuing an 

in possession • and thereby confirming the plaintiff 

m^orh ' •’ 1- T'' Piaint for default; and 

hifakrtor on the ground that the plaintiff 

As t(7 thefinst class there can be no doubt, and it is not 

dispuled at the Bar, that they are orders resp«i tag p^^ 
Ac^ordrng to sec, ion 4 cff the Act. which lays do™Ah“”°^ 

^ purpose rf theMtol.ldAr’s jta«teiion,he haspowTr t 
io rCTm ‘1° baou illegally dispi^essed or 

ilU.h s . “ P»‘®“tion whose possession has been 

e ally disturbed or obstructed, provided such dispossession or 
d,eturba„« or obstruction has taken place wmZZZZ 

lu srfion 16, clauses («),.({) asd fe), of , the Act, arc framed with v; 
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reference to the extent and purpose of tlie^ special jinisdictioii 
created by section 4 ; and section 18 says that where a party 
either restored to possession or confi.rmed iu'^possession bjr meanF. 
of an injunction, by the Mdmlatd4r, .such party shall coiitinuo 
in possession until ousted by a decree or order of a Civil Court. 
This latter section has reference only to the first class of tliesr 
orders, to a plaintiff who, having been dispossessed, ig 
restored by the Mamlatd4r to immediate possession or whc,; 
having been obstructed while in^possession, has the obstruction 
removed by an injunction of the Mamlatddr and is maintained 
in possession. A party dissatisfied with such orders, says section 
18 , must go to a Civil Court if he wishes to dispossess the party 
who has succeeded in the Mdnilatdar^s Court by being either 
restored to or confirmed in possession. In other words, the 
obligation is cast by the Act upon a party who has been 
dispossessed or whose obstruction has been removed by the 
Mamlatddr to bring a suit in a Civil Court if he desires to get 
back the possession or justify the obstruction. Such an order 
then is an order by which a person, to whose prejudice it is, is 
bound until he gets it superseded by a Civil Court. The 2iid 
proviso to section! 18 makes it clearer still that il; is an order of this 
kind only which, according to the Act, falls within the category of 
the Mamlatdar^s decision respecting the possession of 
property. 

It is significant that while the Act in express terms imposes 
the obligation of suing in a Civil Court on a party against whom 
there is an order either restoring povssession to or confirming 
possession in his adverse party, there is no section in the Act- 
which either expressly or by necessary implication imposes a 
similar obligation on a party who has against him an order of 
either the ..second or the third class mentioned above. Had the 
Legislature intended to treat all ojcJers alike, whether falling 
under the first, second or the third class, as in fact orders respectiim’ 
possession and, therefore, binding mitil superseded by a Civil 
Courtis decree or order, they would have and" shduld have 
■'■iv;.' wArded section 18 accordingly. In that case section 18 would 
run as follows 


any 
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feen granted^ or in Whose favour any other order is passed by 
the Manilatdar;, shall confcinne in possession or use or shall have 
the benefit of the order in JiiSv. favour as the case may be until 
the Mdmlatdar^s order is superseded by^ a decree or order of a 
■Civil Court/' ' , ■ - ■ 

The omission, then, from section 18 of orders other than those 
belonging to the first class shows that the Legislature intended 
a sharp distinction between orders falling under the first class 
on the one hand and those of the second and the third class on the 
other in point of a binding effect as regards the important 
question of their supersession by a Civil Court. Orders, there-* 
fore/to -which section 18 relates are the only orders by which 
parties are under the Act bound until a Civil Court’s decree or 
order comes in and upsets their effect. It follows from that 
intention of the Legislature that the three years' limitation 
prescribed by section 21 of the Mam!atdd.rs' Act and Article 47 
of the Limitation Act w^as prescribed for suits of the kind -referred 
to in section 18 of the former Act as suits relating to orders 
respecting possession. 

Orders other than these may, no doubt, in one sense, be spoken 
of as orders respecting possession, in the sense, that Js, that the 
Mdmlatddr disallows a claim to possession by such order. But if 
we are to read Article 47 of the Limitation Act with section 21 of 
the Mamlatd^rs' Ac^ as I think they should be read, two condi- 
tions are necessary for the application of the three years’ limita- 
tion : — (1) that the party suing should be bound by the order 
under the Mamlatclars’ Act and (2) that the order should be 
respecting possession. And section 18 of the Act explicitly 
points out^the orders to which these two conditions apply. They 
must belong to the first of the three classes above mentioned. 
It £olIoi;vs from this that the Legislature could , not have intended 
to prescribe the three years' period of limitation, wdiich is shorter 
than the ordinary period, for orders belonging to the 2nd or the 
Srd class without giving them a binding effect in the same terms 
as in section 18, Le., by imposing upon the party against whom 
such orders are passed the obligation of going to a Civil Court. 
If one class of orders respecting possession has been treated by 
the Legislatiire in e:^presB terni$*i|i sectiomlS of the Mamlatd^rs' 
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— Act asibinding until superseded by a Civil Court's decree or ordei 
and nothing is said about the other classes, on the principle of 
ex^umo umus egi exclmio alterim we must infer that these 

other classes of orders were intended by the Legislature to be 

excluded as carrying no similar binding effect but as falling 
within the ordinary period of limitation prescribed for suits. ^ 
The result, thewfore, in my opinion^ for the purposes 

oHhe three years' limitation applicable to a regular suit in a. 
Cml Court a party is bound by only that order of the Mdmlatddr 
which restores his adverse party to possession or confirms the 
latter in possession by means of an injunction. This vio^r jg 
accordance with the interpretation of section 18 in 

Moreover, it gives coherent and consistent effect to 
the extent and purpose of the M^mlatdar's jurisdiction as laid 
down in specific terms in section 4 of the Act. According to it 
the jurisdictimi is of a limited and special character, with the 
conditions of it distinctly defined. It is only where those condi 
tions am fulfilled that the Mdmlatddr's jurisdiction arises not 
otherwise. As observed by the Privy Council in Nummmhe 
Pesionjee v. Meet Mijnoodeen Khanin « wherever iurisdictir,/- 

iZf r Moment, or bj a Ee^oiatioa fa 

India (which has the same effect as an Act of Parliament) and such 

the"? specified terms contained in 

the Regulation itself, it is a universal principle that these terms 

must be complied with in order to create and raise the jurisS 
tion, for if they be not complied with, the jurisdiction does not 
ause. ^ Applying this principle to the M^mlatd^rs' Act juris 

M^mlatd^r.to rest;re a 

plaintiff to possession or to confirm him in possession 
forms being that the plaintiff in the former case sh'^ulf W tsi 
dispossessed ofoerwise than by due course of law; u'J 

the dispossession should be by the defendant; and, MM th^t 
e dispossession should be within six months before the do’fp of 
.the suit; and that the plaintiff, in the latter'casl, luW be ' 

bv i^def r f that he should be obstructed 

J the defendant; and, Mirdfy, that, the obstruction should he 
within SIX . months before the dato of the suit. Where thet 
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possession the latter by issuino- L"-' to confirm him in 

. rnmrements or terms are Lt coinplied “Sb 7“ 
not arise. All orders passed bv fl!^ 

be orders allowin<v tlie^pkint til ^ whether they 

Plaint for defaull 1 ^ ^^thdrawn or rejecting the 

bejpinding so far^hat the^ caaro/be^'°''’";? 
suit in the Mdmlatdar’s Court Z « bj another 

it is a different ques^o" wS 

as the obligation imposed upon a n 7 binding so far 

obligation the Act has o ono»--fi ' .. ^®®Poct of such an 
orders passed by the M^a-nlltdar <®eotion 18) as to 

tbe power vested in him by to 

The omission „t th. -‘!<>" 'I the Act. 

'*'t to oth-e, order, aod tteir erclul^’f'. ” 
only he due to the feet that those are ordm t7*7l '°°*'* 

can be given by the Mamlatddr, because tb7 7 'f 
the terms of liis power or farlsrliVf* i within 

by section 4. jai^sdiction defined in clear terms 

The decision in CUuto y. rwhivm • i ,, , 

m this Court till now, proceeds unon wuT^' followed 

which is that when a Mamlatddr nas ^ 

Pkintiff, oUm, sue,, order maintata the deCdalfh. "''"‘7 “ 

Ibere IS no warrant Whatever in any of , 

Act for this assumption. The of the 

possession only when he issues ^n ini I ^ P”ty in 

party restraining his adverse party Z !T"' 

disallowing a claim ' were to be treated f ha— 

maintaining the defendant in nn=, ^ e^cct of 

npo., by adding words to 

;^pating to the Legislature the absurdity fT 

that even where a Mamlatdrfr t-ai 4 - ^ ^ having intended 

to h. orh:7.t7c,;s“hi f d^““^ ““ . 
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possession, the M^mktd^r^s deijisioii ifiiist be F.evertheless treated 
XuKAxuk ' as proceeding npon a contrary finding and that his order oinst be 
; interpreted as confirming the defendant in h. possession which, 

. "* the M^mlatdai’ has expressly found, the defendant has not, 

■ ■ ■ For these reasons my answer to the reference is the same as 

that given by the learned Chief Justice. 

Battt,; J. : — The question formulated in the order of reference 
does not specifically mention section 21 of the Mainlatddrs' Courts ■ 
Act (Bombay Act III of 1876 ). But it seems necessary to con- 
; sider the applic ability of that section in this ease, and arguments 

on that point have been addressed to ns, 

. ■ The wording of that section is somewhat wider than, that of 

Art. 47 of Sobedale II of the Limitation Act, 1877, and as 
. suggested in argument, was probably intended to include suits 

by persons bound by orders I’estoring uses or taking the form of 
, ; . injxnictions, as well as b, orders respecting possession only. 

Both the article and the section in question in defining the 
suits ta which they apply require that suits should be suits 
brought by persons bound by an order-. The section (21 of 
Bombay Act III of 1876) contains indeeil no further definition. 
It cannot be supposed that it was intended to cover suits of 
\ • every description, and the definition must be construed as limited 

to suits by persons suing only in the character of persons bound 
by an order, anrl in no other character, and on no other ground 
whatsoever. The phrase if ambiguous must be construed liber- 
ally, i.e., in favour of the right to proceed ; UmiasAankar 
HahAmkain V . OAAolalal Vajemm'^\ The datining phrase cannot, 

I therefore think, be extended by implication to a suit brought 
by a person whose pi dnt or claim under the Mdml itddrs’ Courts 
Act has been rejected or disallowed. It is true that section .16 
!; of the Bombay Act refers to orders ‘'for rejecting a plaint or ’ 

disallowing a claim." But orders for .such purposes impose no ■ 
eh:r. , obligation on the plaintiff to do or to abstain from doing any- 
y.;.! thing. They amount at most to a rcfu.sal to pass any order 
,C;‘; . binding on any person. They may include orders based on want ■ 

' 'j 'of '.jurisdictidh, or on proof that the plaintiff ’.s pos.?essiou has 
never beea fiisturbed.by the defendant. In no such ease is there 
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any tiling to enforoie^ and the Act gives no further effect or opera* 

; tion to such orders. The jurisdiction ceases with the decision 
disinissing the suit? Nath \\ Gafipai^'^K It is contended 

for the res[.pn^:lent that the dismis^’al of a suit by the Maailatdar 
confirms the defendant in possession. And this was apparently 
held in Chinto v. But a disoiissa! may; as above 

indicated, proceed on the ground that the defendant is not in 
possession. The respondent is thus driven to the assumption 
that, the plaintiff may be bound by the cheuw’ii or finding of the 
Mamlatdd^r; though not by his order. Tins is opposed to the 
distinct provision in section 18 of the Act that the Mamlaiditr’s 
decision respecting the possession of any property shaii not be 
held to be conclusive ; Basapa v. JjNc%hr/iapN'^\ Mnikapa v, Nin^^ 
and Bmicliandra v, Na^\si}ihaoka.>'?ja'^^K Neither section 21 
of the Mamlatdars^ Courts Act nor Article 47 of the 2nd Schedule 
to the Limitation Act attaches any eJffect to a bare decision by a 
Mamlatdir* There is no provision corresponding to section 13 
of the Code of Civil Procedure which would make the decision 
of the Mamlati]£r operative as res jtidieata. The Mamlatddrs^ 
Courts Act gives the Ma-nlaiddr no power to decide upon the 
nghis of the parties; and the order rejeciiiig a suit or disallow- 
ing a claim involves no decision as to the right of the plaintiff 
to possession. His rights are strictly unaffected thereby; and 
therefore a decision rejecting a plaint in no sense confirms the 
defendant in possession. 

The Article 47 of the Limitation Act and section 21 of the 
Bombay M4inlatdars^ Act relate only to orders which are 
binding, that is to say, which are enforceable. The Article of the 
Limitatioa Act further specifies that the suits to be barred must 
be suits to recover possession of property comprised in the order 
whereby the plaintiff is bound. Bat a specification of the 
property claimed is no essential part , of an order dismissing a 
suit under the Mdmiatdars^ Courts Act. 

. ^ For the above reasons I concur in the answer given by the 
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AstojTj J. ; — I concur with the judgment of-»the learned Cliiet' 
Justice. In my opinion the reference should be answered o,s 
there stated j for the reasons given. 

It is unnecessary, therefore, to discuss the question whether 
a plaintiff, whose claim to recover possession of property after 
alleged unlawful dispossession has been rejected or disallowed in 
a Mamlatddr’s Court, is in a better position as regards limitation 
if he subsequently sues in the regular Civil Court on the same . 
hare possessory right than if he had not sued unsuccessfully in 
the MSimlatd^r’s Court. 


ORIGINAL ClYIL. 





])efore Sir Lawrence JET. JenMm^ K^O.IK» Chief JusUce^ and 
I Mr. Justice Batt^. 

Sill E, SASSOON ANI> OTHERS (PlAINTIFES), APPELLANTS, ??.^TOKEBSEY 
JADHAWJEE (Pependants), Eesponoents.^^ 

Contract Act {IX. of 1872)^ section 30— Watering Contracts. 

In order that a transaction may fall within section 30 of the Indian Contract 
Act, there must he at least two pai*ties, the agreement between whom nnist he 
hj way of wager, and both sides must ho parties to the wager. 

It is of the essence of a wager that each side should stand to win or lo.'^e, 
according to the uncertain or unascertained event, in reference to 'which llio 
chance or risk is taken ] in other words, to make an agreement a wager there 
must he a common intention to bet. 

The plaintiffs filed two suits against two firms, one eaiTying 
on business in the name of Tokersey Jadhawji and the other in 
the name of Motiram Jadhawji. Substantially both firms did 
the same kind of business and in the present ease one suit would 
have been filed but for the fact that in the former firm there 
wei’e two partners who were not connected with the latter firm. 

The plaintiffs’ business ■ with the defendants consisted mainly 
of dealings in American cotton, and these two suits were brought 
in respect of deficiencies arising, on the resale of eei'tain American 
cotton purchased, by the plaintifl's on behalf of the two firms and 






, * to No. 695 of igolrAHwl No. 1281. 





'’?r 


I® 


:11 


SOMBir SBEiEg, 




on tore2*"S “ ®;J"° “> snito came 

Miveeed oV.e j„jl" f ""Z n "'■ "'to 

defendants denied their IkhUitvin tT'' «<=f*tenient the 

in^iee to their other' T ? withont pre- 

question were ganiblino- and -• ^ dealings in 

-therefore, in any evont°the 7 e *^’‘'>'Usaetions and that, 

-- claimed in^hlL It T,^ f: not liable for the 

the return of a title deed denositert^^*’*^‘T^'^ also prajed for 

mortgage with the plaintiffs wl ' 7 Ti equitable 
been deposited in cotSelLn ^ I do^endc^ffs alleged had 

right to call for deposits by way of ° f waiving their 

- market was to any extent dpiv- . ™ ^^-^e the cotton 

that the said security was depositecri” ' idamtiffs alleged 
against the separate indebtedness! n-.Tv security 

in respect of their separate tnnZny"^ labilities of the defendants ' 

«.o r»pe.;. »i,-rrrre:rx: - 

^cicoi.„.3 :t: 

requested by the defendants? ’ " 

agreements by way o+vUinT^^ agreements were contracts or 

Whether the title deed in fha ^u- t 
deposited on the terms set out in th ^ nientioned was not 

4. Whether havin/t”! f “ e”"- 
o-ere entitled to maki the sale ei, ‘ '•’“‘“'ic plaintiffs 

alfcgod imthe plaint f Oetendants’ account as 

any part thereo/ils” agdMUhe7mmov?h/° *'"* ” 

mentioned ? “ ovoable property in the plaint 
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(i-Vclvocate General)^ Kir /cjKilrkk and Liverariif/^ for the 
appellants* 

Lowndes and Jardine^ for the respondents* 

Jenkins^ 0. J. : — The original plaintifls to suit No. 61)5 of 
1901 were the members of the firm uf Messrs. David Sassoon and 
Co.j who carried on business in partnership as Merchants and 
Bankers at Bombay, Liverpool, and elsewhere. David Sassoon, 
and Company, Limited, to whom the firm subsequently trans- 
ferred their business, including the claim sought to be recovered 
in this suit, have since been added as plaintifis. 

The defendants are Tokersey Jadhawji, Motiram Jadhawji, 
Purshotam Umersey, and Bhagchand Kanji, members of the firm 
of Tokersey Jadhawji, trading in partnership as merchants, and 
Mr. Macleod, the Official Assignee of the estate and eiiecfcs of 
Motiram Jadhawji, one of the members of Tokersey Jadhawji. 
The plaintiffs to the companion suit No, 696 of ^901 arc the 
same and the defendants are Motiram Jadhawji and Tokersey 
Jadhawji, trading in partnership under the style of Motiimn 
Jadhawji* 

The two suits arise out of transactions initiated by instrac-* 
tions to David Sassoon and Co. to purchase American cotton as 
follows : on the 15 th March, 1901, ins tract ions were mvm by 
Motiram Jadhawji to purchase 400 bales, and bj Tokersey 
Jadhawji to purchase 100 bales for delivery in July-August; on 
the 26th March instructions were given by Motiram Jadhawji to 
purchase 500 bales for delivery in August-September ; and on 
23rd April instructions were given by Motiram Jadhawji to 
purchase 1,500 bales and by Tokersey Jadhawji to'' purchase 
600 bates for deliveiy in August. 

The course of dealing throughout has been the same in 
respect of each order, and it will suffice to state the history of 
one of these transactions, as that will describe what was done in' 

. the others. 

, On the 15th of March, 1901, the Bombay Branch of David 
' Sassoon, and Co* cabled their London Branch to bay 500 bales of 
Americte 'cotton July-August delivery. This was done in 
purguaiiiM of ipBtifuclaQpa .from 'Motiram Jadhawji to forty 400 






: Sit ’Mla'tii to 100 bale, for J„lj. 

David Sassoon and SS folWtag ^ 


Bear Sirs, 

I beg to confirm tbe instructions to you this dav W ^ -n i 

account to purchase 100 bales of AmAnV I ^ Bombay firm ou my 

tl.. .van. af ifc p J^ZZTLtTj T'' “” I” 

you may not have to \a!co I T ! ’’""f - that 

theropn and one and a half par it. coZ^S^n 1°„ S 
O'^ent of prices declining, 1 a^ree todonoir -1 * «‘8 

cover the deficiency in prio^ 'shoiild i- i “ sufficient amount to 

luarket rate. ^ ^ yon may .sell the cotton at 


(Sd.) Tokeesev Jadhawm. 


fe- 
vered in Liverpool during JuIy-AugustriTor 

rar:. tT ^ 


~ ~ sju. eh' 

M„ch, 1901 , Es , H*. which is in these tem. : 


Dear Sirs, 

Jit: A:.?rLt.t:rrr:r’*‘‘ 

Liverpool during July- August 1901 on the basis- “ 

Cl»a.e H..» Eesuhtl,,.. „,d a, Artiw^ 'E.'i'.". "rtt.’,"'! *” 

Tho cotton to bo taken w*tb Tnnfnnt -Association, 

but any lot beloiv Low Middling mly beleturnerbv tf^^^ ^Aitrationv' . 
provisions of Bide 7. ' ' ^ *’"yo*' under the 

(*:?.) -COEEIE MacGoLE & Co. 


|s:iiiiii®S!siMllivilSi 0 ®"';oAivih^: 5 SdP 

Moon Bowes and Co 400 and MO bales forTheCrdfli'l™ 
n, terms are set forth In wUoh mns as foUows: : 
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De 4B glES, . , ^ 

We liavG tliis day sold to yoiitlie following American Cotton f tiitires as per 
As. % Contract Form of tlie Liverpool Cotton Associatioii, Limitecl 
to its rules ancl regulations 

Quantity. Position. 

July- August, 1901, 


Sassook 


To:iE3lSBY, 


Price per 11), 


Moox Bowes & 

At the end of April there was a fall in prices, and thi- 
continued with the result that Messrs. David Sassoon and Co 
pressed the Bombay purchasers to deposit a sufficient amount tc 
^ coyer the deficiency in price. Accordingly on the ISfch of A[ay, 
1901, there was deposited with the plaintiff firm by way of 
equitable mortgage a. title deed to cover this deficiency, and on 

the 26th of July a sum of Rs. 7,000 was deposited as further 

security. 

, On the 8th of August, 1901, the plaintiff firm wrote to 

Tokersey Jadhawji as follows 

, Deab Sib, ' * * 

Owing to the continued heavy decline i„ American cotton please take note 

Begging immediate attention. 

David Sassoon & Co., ! 

(, Sd .) Hesei Soiomoii. 

^ the 

1 amtffis Bombay Branch to their London Branch to sell all 

le cotton purchased under the orders to which I have 'referred 
and on that same day the sale was effected. This sale resulted 

m a loss, and m respect of the transaction to which suit Ko. 695 ' 

of 1901 relates, the plaintifiTs, after giving the defendants credit 
. 01 ceitam amounts, claim by this suit ife. 7,600 and interest. 

P^ea has been setup that the transactions 
ll^ere gambling and wagering transactions. ' 

,, The suit came on for hearing before Tyabji, J., and the fol- 
lowingrssues were raised I'l. mether the plaintiffs duly exe- 
cutedthegustoeUons of^ agreements ; 





for the purchase #of cottan as requested- by the defendants ? 
2, Whether^y if so^, the said agreements were contracts or agree- 
ments by way of g?!.ming and r^ragering ? , 

On both these issues the' learned Judge foiiii(3 in the affirma- 
r.;':-ti?eniid^^ d'ismissed the suit/ ' From this . 'decree 

the present appeal is preferred^ and the sole question argued 
': V:'before''^ u^ been 'whether the transactions were by way: of ; 
wager or not.' • • 

; ^ In cases of this description there' is -a danger of confound-*, 

. .ing speeulationj,' or that which is popularly described- as gambling^: 
with agreements by way of. wager; but the distinction in. the, 
.-legal result. is vital® 

■ . The Indian 'Contract Act in section 30 provides that 'agreements 
' ...by way of wager are void ; but that a transaction may fail' within'':'' 
': ■':tIns:':proy^^^ the iavr there must' be at least two parties; the ''' 

;;;:,:;;agi’eeme,nt:;..:,b by way of wager^ and, both'^^ 

sides must be parties to that wager® 

Now it is of the essence of a wager that each side should 
stand to win or lose according to the uncertain or unascertained 
event in reference to v/hich the chance or risk is taken® 

In Emnpde7i v* a wager was described as a contract 

by A to pay money to B on the happening of a given event in 
consideration of B paying money to him on the event not 
happenings while in Carlill v, Cdfholic Smoke Ball a- 

more elaborate definition is formulated by the present Lord 
Brampton on the same lines. The first question then that we 
must ask ourselves is at what stage of the transaction does this 
alleged agreement by way of wager come in® 

The frame of the issues I have read suggests that it vras the 
' agreements made by the plaintiffs in England that were by 'way 
of wager, and with this suggestion I will fi.rst deal* 

Now one of the agreements in England is evidenced by the 
delivery contract of the 15th March, 1901, Ex, which ' 

I have read, and which may be taken ^ as- typical of all the deli- 
very contracts connected witli'the transactions in suit® , ^ 

" a) mm 1 Q, B» D* 18^ at p. im. \ \ ® ' mm) s q, ;b., m at p. m. ' 
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It will be Boticed that it incorporates the printed rales of 
the Liverpool Cotton Association; Limited^ and it 1ms not been 
suggested before us in argument/ tliat those rules they stand' 
point to an agreement by way of wager# 

At the same time the evidence all points the other way. 
Thus it has been sworn that the contract is in the ordinary 
fornij that under such a contract delivery is ordinarily demanded 
and given^ that the purchases made in March and April were 
ordinary purchases for future delivery; and that they were made 
under contracts in the ordinary form for future delivery^ in the 
form in which cotton is ordinarily bought and sold for future 
delivery; and in the form in w^hich delivery is demanded ilnd 
given. This evidence has not been impugned and I think we 
should accept it as trustworthy. 

But then it is argued that, when the facts are investigated; 
it becomes obvious that, notwithstanding the terms in which 
the agreements are expressed; the transactions in suit were by 
way of ujager; and what is relied on for this purpose is the fact 
that under them no delivery was madO; and that David Sassoon 
and Co, practically never do take delivery. 

Under the contracts which come in question in this suit it is 
true no delivery was made; but then the cotton was sold by 
reason of the defendants" failure to deposit cover for the delici** 
ency in pricO; and it is instructive to observe the defendants^ 
attitude in this matter as disclosed by tlio correspondence. 

On the 8th of August;’ 1901, Sassoons wrote to Tokersey 
Jadhawji that unless a further deposit was sent by 10 o'clock the 
next day they would wire instructions to London to sell off the 
open contracts. 

On tliQ, 10th of August Tokersey Jadhawji writes as follows 


Dbab Sibs, ' , ■ 

I am in receipt of your Memo, of this day informing me cf the sale of 600 

, . bales of cotton purchased on our aceoimt through you and am “'very mueh siir- 

I priserlatit. Please note thatl do not accept tho validity of the sale which I 

y';'- ■' dispute. 

• ' , V' /b’ b ;; : ' ; • ( M ) Tokbxisisy Iabeaito. 

A letter, itx tiae dike'' terms was oi|.^the same day sent by Moti* 
jih'y;'' '' ’’ ' '’.h ' ram Jadhawji i' Thoughthere'^was no delivery under these agree'* 

wents; it B proved ' 
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matured in Aprils* May stocl June^ tenders were made in sis 
instances (see Ex. ), 

None of these tenders were accepted^ the cotton being sold in 
aeeordancG with the terms of the original letter of invstriictions^ 
and it is suggested that these tendeis were mere blinds, made 
with a view to give the transactions an appearance that did not 
really belong to them. This suggestion however rests on no 
, basis, and I can see no reason on the record for a conclusion 
that those who tendered to Messrs, Sassoons acted otherwise than 
in good faith. 

Dealing in American futures may be speculative, but there is 
no ‘•evidence in this case that would justify us in holding that 
they are necessarily agreements by way of wager, 

Mr, Comber in his cross-examination says : 

Thore k at times a lot of siiGCulation going on in the market. I should think 
90 per cent, of the wholo business would be bond fide and XO per cent, would be 
speculative, I^am speaking of American futures. I mean 90 per cent, is bought 
and sold either with the intention of delivery or as cover on some transaetion. 
When we buy cotton as cover it is no intention on part of the purchaser that he 
will take delivery. If under exceptional circumstances he changed his mind 
and wanted delivery he would get it. When I say he can alwa 3 ^s get delivery 
that is supposing he is dealing witli a sound man. That rests on that (sfc) if 
my seller is solvent he can always get delivery except in covers? in American 
futures. As a rule there is an enormous deal. More Amerlcian cotton is sold 
than is grown and a great deal more is sold in Liverpool than comes here. I 
can’t give statistics. So if in any one month all the people who had purchased 
ahead for delivery in that month were not to resell and were to ask for delivery, 
they could not gat it because there would not be enough cotton to go roirnd. 

Of 90 per cent, bond fide delivery about are covering pmrehases and \ ’would 
be purchases for delivery. All what I have said about covering purchases 
relates to* my constituents’ business as w’oU as mine. I make the covering 
pmrehases for constituents. I make them to order, but I don’t knpw whether 
they are cohering purchases or not,” , 

It has been argued before us that purchases for cover cannot 
be treated as bond fide business and a doubt has been suggested 
■ as to how far, therefore, Mr. Comber’s evidence can be relied oil. 
But it is easy to ' see why Mr. Comber/as a business mail So 
classes purchases for cover. ,, The sympathetic movement of the 
prices of cotton of different classes is a matter of common know-* 

, ledge, and, as the phrase a purchase ■' for cover •^Mmplles, dt, >1 
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wouia not in business be regarded tls an um-elated transaction, 
but as a legitimate means of diminishing risks. ^ 

How far this view would meet with appibval in a Court of 
law we need not now enquire, as I see no reason for not 
accepting Mr. Comber^s statement that delivery 4o a very 
considerable extent takes place under contracts incorporating 
the rules of the Liverpool Cotton Association. 

In the face of this evidence, which stands uncontradicted, it 
would be impossible to hold that no bond fids business is done 
under contracts framed as those now in c]uestion are, and we have 
no sufficient materials for holding that in this particular instance 
the contracts into which Messrs. Sassoons ienterM- pn^^^^^A^^^^^ 
defendants’ instructions were agreements by wapof w^g^^ifi^ 
to say, tliat they were agreements simply for diflferbheesK®|lt|d^J 
intention, on oithev side to deliver* 

Tho sole, eireumstauce on which the defendants rely, the 
absence of auy proof that Sassoons ever take delivery, may be 
relcvaut to their intention, but we have nothing iiitte facts o 
tins case that would entitle us to infer therefrom ir i^ention/: 
on the pai^ of their vendors only to wager, and, as I hafee 
a xea( y pointed out, to make an agreement a wager therh a^ 

DO a common intention to bet. 

Then it has been contended that, even if the English contracts 

miTth lT agreements between Sassoons 

and the deieiidants were. 

But this disregards the express terms of the contract and 
the essentia! element of a wager. Under the contract Saloons 
mere y Commission agents, entitled ks such to their proper 

7.“.™ r “V'’ t7' 

"-v* only risk that was suggested before us was tint 

,Th.oh be the ee,u,l of ioeolv Jy tat ob 

7rlct‘il“ Climate 

coniuei into o wager, and I can find nolhmg which supnorts 

: i. ! .7"’ 7“' l-Aiee wa, if in 

I ■ • --hiCcoidance' wdth the doeuiiient, ' ' 

" sV.-'-!'-. '■ ^ ""V? ' There is an argument adimn 
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V -J^'’»“eed by the learned Jud-m wliielv 

I my here conveniently notice: he would impale thcbbiii hr, 

<». the home of a dilehiMat^or hweaya in efiect that the 



iiv 

||il ' ■ 

if' ' 



:: ■ . ; ■ * ;BOMBAY^^SERIMa"' 


aen the plaintiffs obviously are not entitled to recover; if they 
llv! T- ’ f they would 

pm-^o.-ted to aot“”'''^ “V 

tbfS:s”u: rMw' ‘r 

i IS put. Ihe instructions, in mv onino-n 

* cannot be wagering contracts: it 

that the 

tlv of w V, "" agreements by 

aj of wager. The defect of the learned Judge^s argument wiH 

rtCt-e^d distinguish the 

^ ts created by the contracts from the mode.in which those 
rights may subsequently have been dealt with. 

tbfr^^! ^ section 80 of 

th!t P° T w%t“^ conclusions it equally follows 

that Bombay Act III of 1865 affords no defence to this suit fo 

m the view I take neither the contracts of Sassoons Jh tho 
Aifendants nor the English contracts are agreements by way of 
wager, and so there is no foundation for the applLtioI of 
bar created by the Bombay Act. There must, therefore, be a 
personal decree for the amount claimed with interest and also 

by deeds 

by way oi equitable mortgage. 

^ There will be a similar d°eeroe in the second suit, save that 
m place of a direction for sale of the mortgaged property there 
wi be liberty to apply in the first suit for the application of 
the surplus proceeds of the sale therein decreed. The plaintiffs 
must in each suit receive their costs throughout from the . 
efendauts therein and will be at liberty to add the ‘same to 

<b-v:’b 
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SaJv'VB SiP Jj» 11 % iJciihiitSi Ji .%0 OkicJ' Justice f iiud Ji^stice Asioti^ 

GOPILAL MANILAL, Applicant, «, AGAESIKGJI EAISINGJI 

■ ■ AlSTB^AXOTHEE^ OpPONEOTS.'^' 

Minop— Guardian atl litem--Nazlp--^Courfs powe-p to relieve* 

There is noiihing that compels the Court to retain as guardian ad Utepi of 
a minor oho of its officers, where the circumstances of tlio case make it clear 
that tlio interests of the minor will he therhj imperilled. The Court has povrer ■ 
to relieve the Nazir of his position as guardian when the Nazir has no fundt^ for 
the purpose of conducting adequately the defence of the niiiior* 

UiiTciyandus Mupidas v« Sciheh jELuscin't^) referred to. 








Application under the extraordinary jurisdiction (section 6f32 
of the Civil Procedure Code, Act XIV of 1882) against the order 
of Chandulal Mathuradas, First Glass Subordinate Judge of 

Alimeclabacl. 

The plaintiff Agarsingji Eaisingji brought a suit in the Court of 
the liist Class Subordinate J udge of Aliinedabad against Jiis wife 
Bai \aktuba and Ranjitsingji Agarsingji, a minor, for an iu- 
junetiou restraiuiiig both the defendants from asserting that the 
niiiior was his son, from establishing that the minor was his 
natural born son, and from claiming any maintenance as such son. 
In order to guard the interests of the minor, Gopilal Maniial 
Xazir^of the Bistrict Court of Ahmedabad; was appointed 
guardian ad litem. On the 31st August, 1903, the Nazir applied 
to the Court that the plaintiff should be directed to pay him two 
hundred rupees for the expenses of the suit on behalf of the 
JMijor. The Court having rejected that application, ths Nteir, 
on the 1st September following, made another application stating ' 
that unless he. was pub in possession of funds he was not in a' 
position to take care of the interests of the minor and that as the 
Court had rejected his application for such funds, he should be 
relieved of his position as guardian. This application was also 
reject^ by the Court on the ground that it had no power to 

compel the plaintiff- to give money, and that the Nazir being a 

Gpvernmeut officeiv it had no power to cancel his appointment 
' as guardian.. 




* A]?plipatto Sro.,2eS of 1903 nnder the cictraordinary jarisdictiou. 
_■ . ' ,, -■ ,.p (1888) i2"Bom, 503. ' " , ■ , 
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The Nazir preferred an application under the extraordinary 
jurisdiction (section 622 of the Civil Procedure Code, Act XIV 
of 1SS2) urging, mier alia, thafc the minor being a ward of the 
Court, it wae bound to make an order which would safeguard 
his interest. A rule nisi having been issued requiring the 
plaintiff to show cause why the order of the Subordinate Judge 
should not be set aside, 

Krishialal M. Jhaveri appeared for the applicant ’(Nazir) 
in’support of the rule : — By the order of the Judge matters 
have come to an im passe. ■ Wc are neither relieved of our 
position as guardian though we complained that we were 
unable to look after the minor’s interests for want of funds, 
nor was any arrangement made to put us in funds. The plaintiff 
is a rich taluleddr and he can very well afford to pay to the minor 
the expenses for conducting his defence. The minor’s mother 
had applied to be appointed as guardian- litem, but as she is 
a married \foman she cannot be appointed such guardian under 
section 457 of the Civil Procedure Code. The Nazir, when he 
is appointed a guardian by the Court, stands in the same position 
as any other guardian, not a Government servant, would. The 
fact that the Nazir is an officer of Government would not make 
any difference. Therefore where the Nazir prays to be relieved 
from bis position as guardian we contend that there is nothing 
to prevent him from being so relieved. 

Courts can, under certain circumstances, ask one of the parties 
to supply funds to a guardian : Simpson on Infants, p. 499, 
second edition. 

The ruling in Nara^andas Ramdas v. Baheh EmeinO-'> affords a 
guide under such circumstances. ■ We submit that the. minor 
being a ward of the Court every care should bo taken to safe- 
guard Ms interests. 

There was no appearance for the opponents (plaintiff and 
defendant 1). ' ' ■ 

JehkinSj C. J. The Nazir of the District Court, Ahmedabad, 
who has been appointed guardian ad. litem of the minor Ranjit- 
singji, the second defendant in. this suit, has presented the 
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present application to us under section 622 6£ the Code of Civil 
Procedure, praying that vre would, in the exercise of our civil 
revisional powers, send for the papers in the case and reverse 
the order of the Subordinate Judge declining to -remove the 
guardian. 

The suit is one brought by a plaintiff against the minor and 
the minor’s mother, questioning the legitimacy of the minor. 

A difficulty was found in procuring a nest friend, and so the, 
Nazir of the District Court was appointed apparently under the 
last clause of section 456 of the Code of Civil Procedure. 

We will not now discuss whether it can with propriety be 
said that the Nazir of the District Court is an officer of the Court 
of the Subordinate Judge within the view of this section, hut will, 
for the sake of argument, assume that to he the case. 

The difficulty in which the Nazir finds himself, and which 
has led to the present application is, that he has no funds for 
the purpose of conducting adequately the defence qf the minor. 
Accordingly, we are told, he made an application on the 31st 
August to have a certain sum paid him by the plaintiff in order 
that he might be able to take the necessary steps to safeguard 
the minor-’s interest, but that application failed. Then on the 
1st of September, 1908, the Nazir again represented to the Court 
that unless he got money for expenses he could not take care of 
the interests of the minor in the suit, and he accordingly prayed 
the Judge to remove him from the place of guardian of the 
minor. 

The Subordinate Judge dealt with this application by rejecting 
it on the ground that, as the Nazir had been appointed guardian 
by virtue of his holding a Government office, his ajjpoiutmont 
could Kot be cancelled, and that after he had been appointed lie 
was bound to take care of the interests of the minor. 

The J udge has, in our opinion, misappreciated the position. 
There is nothing that compels the Court to retain as guardian 
one of its officers, where the circumstances of the case make it ■ 
clear that the interests of the minor will be thereby imperilled, 
and the Court has power to relieve an officer of a position such 
as, ihat^jn. which the; Nazir here finds himself.' This 'accords 
with common ?ense,;, 4 fid; is sufjported by tho, decision of this ■ 
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V. BaM Emem(^\ where Sir 
, Oha^e Sargent s«ys that « the Court .nay well and indeed ought 

ncJjZ "Z prevented from making himself 

^ quamted with the case against the minor/’ Later on he says 

whieh^r^K^'^^l circumstances^’ (to 

movtde fl plaintiff refusing to 

piovide the means for enabling the Nazir to obtain the necessary 

appointment 

Caneelment of the appointment of the Nazir would of course 

The Subordinate Judge has clearly misconceived his powers 
'sv en he considered that it was not within them to direct a 
ca^elment of the appointment of the Nazir as guardian. 

We were in hopes that the issue of this Rule would have had 
the effect of -bringing the plaintiff by some proper representative 
or in person before this Court when we could have disposed of 
10 Jaatter. But he is not here and is not represented, so that 
we think the proper order will be to set aside the order of the 
Subordinate Judge and direct him to rehear this application. 

In dealing with it he will bear in mind the remarks we have 
already made, and if he comes to the conclusion (as the facts 
stated before us most strongly suggest) that the interest of the 
minor may be seriously imperilled, if the Nazir is not put in 
funds, then it will be right for him to determine the appointment 
of the Nazir unless the plaintiff places in the hands of the Nazir 
a reasonq,bIe sum of money to enable the case of the infant to be 
adequately and efficiently placed before the Court. 

The Subordinate Judge will, of course, have regarS to the 
raean^ of the plaintiff, who has been stated before us to be a 
man of considerable substance, quite capable of furnishing the 
funds which the Nazir now seeks. . 

We accordingly make the rule absolute and we direct that the 
plamtitt do bear the costs of this application. 
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Before Mn JtMee ClMndavarhar and Ifn Justice Baiig* 

¥AE“CHA1TO KHEMCHAHD GUJAE (oEiaiNAL Bbfbs^ait No. 2 % 
Appellant, v . YEN AWA kom ANNA and anotheb (obkotal Plaintiff 
and Defendant No. 1), Besfondents.^’ 


Succession Certificate Act (VII of 1889), Bectioii d-^Oertifeate-- 
decree-^ Suit for sale on a mortgage. 


-Benoml 


Section 4 of tlie Saccession Certilicats Act (VII of 1889) limits the neeesdtj 
of a certificate under tlie Act to those suits in which the Court is called upon 
to pass a personal decree against a debtor of a deceased person for payment of 
His debt ; and does not apply to a suit for a sale on a mortgage. 

Kanclian Modi v. Baij AiatJi SingJi^X), Baid Nath Das y* Slicmauirnd 
and Mahomed Yicsuf v. Ahdxir RahimX^) followed. Fateh Qhmul w 
Mkhlmnniad Bahlish not followed, Bantaji Kheend-erao t. BavJiK^) dls^ 
tingnished. 

Second appeal from the decision of B. S. JosM^ Joint First 
Class Subordinate Judge, A. P.j at Satara, reversing th,e decree 
passed by K. R. Natu, Subordinate Judge of Islampur, 

The plaintiff sued to recover Es» I'JS either by possession of 
the mortgaged property or by its sale, alleging that the defendant 
No. 1 had passed to her deceased husband a mortgage-bond for 
Es, 99 on the 15th September, 1S90, 

Defendant 1 admitted the execution of the mortgage«bond| but 
contended that the bond was satisfied ; and that he was not liable 
to the plaintifi^s claim as he had sold the land to defendant No. 2 
on the 19th October, 1897. Defendant No, 2 contended that the 
bond was satisfied. 

One of the issues raised in the Court of first instance was': Is 
a certificate under Act VII of 1889 necessary in this case ? This 
issue was found in the affirmative by the Subordinate Judge 
who dismissed the suit on the merits, holding that the bond in suit 
was satisfied. 

This decree was, on appeal, reversed by the lower Appellate 
'Court, who passed a decree in favour of plaindff/ The Court 

. . ^ ® Second uppeai No. 765 of 1002. 

' .,(1) (1893) lOCabSSe, ^ (3) (igcjs) 20Cal,S3O^ 

33 Caia43, _ , m (im) 2(5 All n% ■ - 
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lieldtbafc a, cerfcificaie iinde^;tlie: Succession Certificate Act (VII 
_ of 1889} was not necessary in the circumstanees of' the case. 
The following were«the reasons : — 

On the qiidst'ion oi tlie necessity or otlierwise for a certificate nncler Act 
VII of 1889, I think that fiscal enactments must always bo eonstnied strictly 
and in favour of the subject. This has been tbo tendency of all Goiiii;s o£ 
Justice. In the absence of any ruling, therefore, of our Eigh Court directly 
in point, I would choose to follow the decisions of the Calcutta High Court, 
1. L. R. 19 Cal. 336; ib. 22 Cal. LIS ; ib» 26 Cal* 839, in preference to the 
ruHng of the Allahabad High Court relied on by the lower Court (I. L. R. 16 
Alu 269), and more especially in this case, in which the principal prayer is for 
possession and the one for realization of the mortgage-debt by sale of the 
mortgaged property only secondary and in the alternative. It is to be noticed 
that*there is no prayer herein for a personal decree.” 

Defendant 2 appealed to the High Court. 

S* JR, JBahliotJlQ^ for the appellant :-«**- We say that a mortgage 
debt like all other debts comes within the definition of debts 
under Succession Certificate Act^ 1889. This Court has decided 
that in the* case of mortgage-debts a certificate is necessary : 

Khauderao v. The Allahabad High Court also 

has taken the same view : Fateh Chani y. Muhammad Bakhsh^^h 

K, Kelhaf^ for the respondent : — The object of the Succes- 
sion Certificate Act, 1889^ is to protect a debtor against being 
required to pay money to a person who may not be the heir at 
all. Hence, the provision about security. In a decree for sale 
or foreclosure no such contingency can arise because the decree 
is against land or some immoveable property. The property is 
not lost and can always be pursued. It is not a personal decree* 
The debtor is not compelled to pay. The case of Satdqji KJian^ 
derm does not touch the point at ail. The only point 

decided in that case was that a consent decree was within the 
purview of the Act. The decree in question was a* personal 
decreet This view is supported' by the Calcutta High Court i 
Kmehan Modi v. BaiJ Wath 8mgU ^> ; . Baid Ni^th JDm v* Bhma* 
mud ; and Mahomed YmufV'* AMur Bahim^^h The Calcutta 
High Court has considered the -Allahabad case and dissented 
from it. 

' Xl) (1890) 16 Bom. 106. A (0 (1892) 19 Cal. ! 

■ m (1S945 16 Alb 250. ' : ' ' <S) (Ig94) %% Oal. 143* 

13) (1890) 16 Bom.. 106. ' , . , C^) (1899) 26 Oal. 839, , 
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_ Ohandavaekab, J. ; — Section 4 of tlie Succession Certificate 
Act has been construed by the Calcutta High Court as limiting 
i. the necessity of a certificate under the Act fo those suits where 
the Court is called upon to pass a personal deer<je against a 
debtor of a deceased person for payment of his debt and as not 
applying to a suit for a sale on a mortgage : see Kanckan Modi 
V. Baij Nath SingN^^ j Baid Nath Das v. Shamanand ; and 
Mahomed Yusuf v. Ahdur Bahim^^K 
A Full Bench of the Allahabad High Court has, on the other 
hand, held in Fateh Chand v. Muhammad BahhsJd^^ that the section 
applies also to a suit for sale on a mortgage. There is no decision 
of this Court directly in point. Santaji Khauderao v. 
was a case where the suit was for a personal decree against the 
defenda,nt and also for a sale of the mortgaged property, and the 
only point decided was that a consent decree is a decree against 
a debtor, within the meaning of section 4 of the Succession 
Certificate Act. That decision is, however, useful for the purpase 
of the point now before us inasmuch as it was held th^ that 
the Succession Certificate Act was “intended for revenue purposes 
M well as to facilitate collection of debts." Being partly a fiscal 
Act, It must be construed strictly, and the words in section 4, uu, 
a decree against a debtor" must be interpreted primd faml 
to mean a personal decree. The reasoning of the Allahabad Full 
Bench, however, is that “money lent on the security of a mort<va«-e 
IS a debt due from the mortgagor to the mortgagee, althouSi 
from the terms of the contract it may not be recoverable from the 
mortgagor personally or except by a decree for sale of the 
mortpged property. A mortgagee who brings his suit for sale 
IS bringing his suit against his debtor, the mortgagor, for pay- 
ment of his debt, and the decree which he seeks in that suit is a 

mortgaged pro- 

rii ® suit is one for the payment of a 

debt, still the payment has to be made not by the debtor but by 

sale of the mortgaged property. lu other words, it Is the pro- 

my which tlie suit seeks to,, and the decree does, make liable 


(1892)19 0al. 383. 
W (iS94j 22 Cal. 143. 

■ A (1802) 8^ Cal. 839. 


W (1884) 13 AIL 259. 

® (1890) 15 Bobu 105. 
(1894) 13 AH., 1^2(57. 
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whereas what seetfcn 4 provides is that ''no Court shall pass a 
decree against a ieUor for payment of his debt," It is true^ as 
pointed out in their judgment by the Allahabad Pull Bench, that 
"a decree for sale under section 88 of Act IV of 1882 (The 
Transfer of Pfoperty Act, 1882) orders that “an account be taken 
of what will be due to the plaintiff for principal and interest on 
the mortgage,” or the decree for sale declares “the amount so 
^ due at the date of such decree." The decree for sale also orders 
that in default of the defendant paying the amount found er 
declared to be due “ the mortgaged property or a sufficient part 
thereof be sold and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into Court and applied 
in payment of what is so found due to the plaintiff, &:c,'" And 
the Allahabad Full Bench infer from this language of section 
88 of the Transfer of Property Act that “a suit for sale is a 
suit in which, if the plaintiff succeeds, the decree which the 
Court passes is one form of a decree for payment of a debt." It 
may be a decree for payment of the debt, but the question is^ 
Payment by whom ? So long as the decree does not direct the 
defendant to pay the debt, but merely provides that if he does 
not pay, the mortgaged property shall be sold in satisfaction of 
the debt, it cannot, we think, without straining the language of 
section 4 of the Succession Certificate Act, he said to he a decree 
against the debtor. Had the Legislature intended that the 
section should apply to a suit for a sale on a mortgage, they 
would have used apt words to convey that meaning. If it were 
correct to say that because a decree which the Court passes in a 
suit for a sale on a mortgage is one form of a decree for pay- 
meut of & debt, therefore, it must be regarded as a decree against 
the debtor within the meaning of section 4 of the Succession 
Certificate Act, the same process of reasoning ought to apply to 
decrees for foreclosure as well. A foreclosttre decree niay 
also be regarded as one form of a deex*ee for payment of a debt. 
But the Allahabad Full Bench in their judgment concede that a 
suit for foreclosure cannot in any sense be considered as a suit for 
a decree for payment of a debt. In one sense, no doubt, every 
suit on a mortgage, including a suit where a personal decree is 
sought against the mortgagoi^ may be regarded as a suit for a 
decree for paypient of a dobt. But it is one thing to pass a 
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decree agaiast the debtor and anothei- to pa® a decree against 
the property mortgaged by him. The Transfer of Property Act 
itself makes a distinction between a suit where a debt is recover- 
able from the debtor and one where it can be recoverj^d by a sale 
of his property mortgaged for the debt. See section 58, the 
definition of a simple mortgage and of an English mortgage, and 
section 90. This last section is referred to in the judgment of the 
Allahabad Pull Bench in support of their view that a suit for a 
sale on a mortgage is one in which the Court is called upon to 
pass a decree for payment of a debt within the meaning of sec- 
tion i of the Succession Certificate Act. But section 90 provides 
that where under a decree for a sale, the mortgaged propei'ty 
having been sold, “ the net proceeds of any such sale are insufK- 
eient to pay the amount due for the time being on the mortgage, 
if the balance is legally recoverable from the defendant otherwise 
than out of the property sold, the Court nihy pass a decree for 
such sum.” A decree so passed is undoubtedly a personal decree 
against the debtor which entiDles the decree-holder to* attach and 
. sell in execution property belonging to the judgment-debtor but 
not mortgaged for the debt. To that section 4 of the Succession 
Certificate Act must apply. But it does not follow that such a 
decree can be passsed in every suit for a sale upon a mortgage. 
Section 90 of the Transfer of Property Act restricts it to eases 
where ‘‘ the balance is recoverable from the defendant otherwise 
than out of the property sold” — only where, that is, the defendant 
by bis contract or otherwise is personally liable for the ptijunent, 
partly or wholly, of the debt. If the Allahabad Full Bench 
intended to hold that section 4 of the Succession Certificate Act 
applied only to such a suit for a sale on a mortgage a»d not to 
every spit for a sale, their ruling should not confiict with 
the view of the Calcutta High Court as to the applicability of 
that section. Having regard then to the fiscal character of tbo 
Succession Certificate Act and the language of section 4, we have 
/ arrived at the conclusion that the interpretation put upon that 
section by the Calcutta High Court is correct. It may be tlbat, 
us the Allahabad Full Bench point out, “ ,a mortgagor needs m 
mneh protection as any other debtor when sued for a debt by a 
' person, ©laitoing to be entitled io the effects of hk deceased ' 



as *0 this question of protec- 
tion, there is a difference between a mortoacvor v.h. hJ T 

hiiTiself r)pr«anrioi]'rrrf * a lias Blade 

n- =, u T ^ ® pay and also mortgaged his uronerfv 

as security for the dehf onri „„ t. , ® ’ propeity 

alone P>-ope,t,, 

_ e yno may not be the legal representative of the credifAr ^Ji 
m that case he may have to pay twice over if Z “ 5 

. »<'!» to noL» f,„,n e It ^ 

person be insolvent. In the Intfev if o “ ^ 

obtains a decree and sells the poperty, tC"%hrM TeiHLlt 

aloM Habir'^fff™^' "’’ist hold the property 

alope liable and the property remains liable all the sanm The 

mortgagor s no loser and needs no protection. ' 

in h 1 lower Appellate Court is rivht 
m holding that a succession certidcate was not necessarv in the 
present case, and we confirm the decree with costs. ^ ^ 

• Decree confirmed. 
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sh- L. m J„u«, K.a.LB., ^ Mr. J„,i„ An.., 

™r i^ttTaoT^B T„Tr.'. T ” 

A»„™, Hilil 

DcTchlan AgricidUmMs' Belief Act fAci XVTT r.-P ioym , 

la.ed o>, dUpoBsmicv of e^isUng Vos<>mion-lJd’entZrefZZrZ* 

mortgage in flaint, i^eyenee io a 

tT ^ existing possession does not fall within 

.ptor llot theDekkhan Agriculturists' Belief Act (Act XYII ofl87<b 
An incidental reference to a mortgage in the plaint does ' not ‘afeoftht 

* Pocond appeal No. 7,S7 of 190S. 


Of the hearing of 


, , ,01 Chapter II of the Pekkhan, Agrioalturiste’' Belief Aeh 
eorfcain suits hv Subordinate ludges. 

3., The provisions of this Chapter shall apply to— ’ 

(a) huits for an account whatever be the amount or value of tT,« .. 

fto Cou f'f ''SI, ' r"' November, 1879. by an agrienltoJt Z 

to Court of a, .Subordmato Judge nnde. the provisions hereinafter eintained, and ■ 
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question when the suit is one to recover possession froi^ u person who is not 

tlie mortg^goTf 

MuUhmi Y* BavjiiD followed. 

Secohb appeal from the decision of L. Cmmp^ District Judge 
of Satara^ confirming the decree of H. D* Rendall, Assistant Judge# 
The plaintiff sued to recover possession of the property in 
snit^ alleging that it was mortgaged to him by the owner Nana bin 
Govind, that he was put in possession and was wrongfully 
dispossessed by the defendant. 

The defendant denied the plaintiff^s title and the alleged 
dispossession. 

The suit, in which the claim was valued at Ks. 101-14-0;, \vas 
originally filed in the Court of the First Glass Subordinate Judge 
of Satara^ and after he had framed issues, it was transferred for 

(1) (1883) p. j., p. m, 

(2i) Suits of the descriptions next hereinafter mentioned and instituted on or after 
the same date— • 

(1) when such suits are heard by Subordinate Judges of the First Class and the 
subject-matter thereof does not exceed in amount or value five hundred rupees, or 

(2) when such suits are heard by Subordinate Judges of the Second Class and the 
subject-matter thereof does not exceed in amount or value one hundred rupees, or 

(S) when such suits arc heard by Subordinate Judges of the Second Class and tlie 
subject-matter thereof exceeds one hundred rupees, but does not exceed five hundred 
rupees in amount or value and the parties to the suits agree that such provisions shall 
apply thereto; 

The descriptions of suits referred to in clause (5) are the following (namely) 

(a?) ^ ^ 

(y) Suits for foreclosure or for the possession of mortgaged property, or for sale 
of such property, or for foreclosure and sale, when the defendant, or any one of the 
defendants is an agriculturist, 

(2) 51, The District Judge may— 

(a) transfer any application pending before a conciliator to the file of any oilier' 
conciliator ^ 

(S) teansfer to his own file any suit or other atatter pending before the Conit of any 
Subordinate Judge under Chapter 11, Chapter IV or Chapter VI of this Act, and 
may dispose of the same as if he were a Subordinate Judge ; or 
(c) stay the proceedings fai any such suit or matter, and sit t(«ether with such 
j if Hdge as a Bench to dispose of such suit or matter in aocordanee with the proviSiohe 
of tto"Aot, ' . ■ , . ■ ; ' ' 

If fihe -jaembers of any Broch sitting iindet this section differ in opinion, t!» 

opihmiffthe Kstrkif.Jndgeskllp.MvsiJ, , A - 


■' . if"-;'’' i'r'' ‘ 
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Va.o,d«o,t,e 

.Jfetra, and was Subordinate Judge, 

It 18 a suit of tie natm-e defined in section *? f rf n f -Assistant Judge. 
Act, Tie argument put forward is that the or ) -^g^olturists’ Belief 
e District Judge transferred the enit of his n ^ ° IS uUrd vires* 

flonbted that, failing the provisions of the motion, and it cannot bo 

1*0 had power to do so undl JZ t S Ac, 

argued, as section SI® of the Del-hh.u Z ■ P^cednre Code. It {„ 
strict Judge the power of transfer to hi^ §i^es the 

faibng under Cliapfcer II and +] • ^omt m the case of suiU 

section 54(31 ousts the iurisdiction' of :h?E^^td: 'Tf 

India so direct shaJappTiTaTlf ““ -Tj 7^‘ 

of the District Judge all the JoC li tZ f f 

of the proceedings of all Subordinate Judges Vii * \T°^ 
may cancel any such appointmont. Conciliators, and 

fc'nch fecial Judge shall not wifhnnf 

India, discharge any public ftnetion ewnot “LTf Covernment of 

Act to discharge* w emrowered bv this 

No appeal shall He from any decree ov ^^vA ^ . i t ^ 

this Chapter (TH), or by the Special Judge or b^! As 

appointed under section 52 or by a Bench in ^ '=«hordioate Judge 

Act. ^ or proceeding under this 

* * * * 

.!» -rfSJT n':i“ ;rrr * “■ o‘« p- 

this Act. ' “ «obordinate Judges mZ- 

sujts for ttei(6^TOitofmLtyS™ifX‘£dM^^ etese («,), (that is, 

d©feii<|ftXits, oaeouly ofsuchdcfendftttfa ?« 's i!" mml 

In a Court withia the local limits of whose larSMor^^Vf 

not, (jlsewh^. , ^ defendant resides and 

Every such iait In which there are seve^i , 

beinstitutod and tried in a Court within the loe i ^ are agriculturists may 

of apeh dafeudaftts resides. 

, JSothkg herein bontalned shaU affleot sections so m os n a, . , 

of CiTfl Prooednre, , * ^both inclusive) of the Coda 

1, -i ,B10S3— s' ' . , ‘ 
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power to transfer any suit to wWoh, tha provisions of CTnapter VII (II ?) apply. 
There is, however, nothing in the Dekkhan AgricnltnristB’ Belief lot to 
destroy the general power given by section 25 of tile Civil ProoodHre Code, 
Section applies to piooedrao in Subordinate Judges’ Courts, while 
section distinctly preserves the general power of transfer in so ftir as it 
might be deemed to be affected by that section. That the Special Judge bas 
a certain jurisdiction does nob necessarily imply that the District. Judge 
cannot deal with the same matter. Section 54 clearly contemplates a possible 
conflict of authority. 

The plaintiff preferred a second appeal. 

J. It. GTiarpure for the appellant (plaintiff) : — The Judge was 
wrong in his opinion that there is nothing in the Dekfehan 
Agriculturists’ Relief Act to affect the provisions of the Civil 
Procedure Code. The Code is a Genei’al Act and the Dekkhan 
Agriculturists^ Relief Act being a special enactment, the passing 
of that Act abrogated, as far as may be, the provisions of the 
Code, generalia speeialilus own derogant, Maxwell on Statutes, 
pp. 243, 246. This Court has held that the provisions of the 
Civil Procedure Code are to be applied only when they are not 
inconsistent with the provisions of the Dekkhan Agriculturists’ 
Relief Act: Duliehand v, DhondV^ ShankaTapa v. Danapaf-^K 

Apparently the Judge was misled by the last paragraph of 
section 11 of the Dekkhan Agriculturists’ Relief Act. Owing 
to the appointment of the Special Judge, the District Judge ceases 
to have any jurisdiction in cases to which Chapter II of tlio Act 
applies. Thus the transfer of the suit to the Court of the 
Assistant Judge by the order of the District Judge was oMra 
vms : see sections 51, 54 and 74 of the Act. 

S. M. Bahlle, for_the respondent (defendant) :-r-The'*Dekkhan 
Agriculturists’ Relief Act applies only to suits for possession by 
mortgagees on the basis of the mortgage. The present is a suit to 
recover possession by a dispossessed mortgageefrom a person who is > \ 
not the mortgagor but a different person altogether. Therefore 
section 3, clause (y), of the Dekkhan Agriculturists’ Belief Act 
. does not apply : Mnlekand v. Ravji^^K , 


/ ■ ' ■ W'(W0)5BHa.ia4. 
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We accordingly confirm the decree with costs. 
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iimk-TJndm influence. ^^'''‘^ *° P^aA fraud -Lapse of 


Jiictiid doos 3iot i!nsLk6 n ti’aiisaction xvurf i 

of the pereou defended. ‘ ^nstoco 

sued in 1000 to recovevfrnm +!,«,? ti. ;i s , 

.interest ti mor^age-bond dated tbo 15th Amd]' “g.} ® for 

^>ortgaged property. The defendant contended tfet he dW \ 

bond with free coui^ent n«,ii A r -t , . “ ®of execute the 

Ibat the defendant was entitled to resist thf.ni>' i 
hj pleading feud, and that he was entitled t * ™ »8^a«sfc Mm 
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BAi£HAlHA.J5i: 
■ ' ^ 

OOVTO 

J^Tababiitt, 


Second appeal from the decision of W. Safer, Assistant Judge 

of Ratndgiri, confirming the decree of K. S. Sodas, Subordinate 

Judge of Ohipluut 

The plaintiff sued in the year 1900 to recover from the 
defendant, who was plaintiff^s brother, Rs. 98 on account of 
interest for seven years due on a mortgage-bond, dated the 15th 
April, 1893^ by sale of the mortgaged property subject to the lien 
for the recovery of the principal and further intm-est under the 
bond and the deficit, if any, from defendant personally. 

The defendant contended that he did not execute the bond 
with free consent, and that it was obtained from him under 

pressure of criminal proceedings instituted at the instance of the 

plaintiff. 

The Subordinate Judge dismissed the suit holding, on the 
evidence, that the defendant did not execute the mortgage-bond in 
suit with free consent* 

On appeal by the plaintiff the Judge confirmed the decree. 

Abe plaintiff having preferred a second appeal, 


nnfi-' appellant (plaintifi) .—We first 

Plea' of ! / thedefendant’s 

I undue influence because it was time-barred. The 

mortgage was eflected on the 15th April, 1893, and he ought to 
lave brought a suit to set aside the mortgage on the f^roimd of 
undue influence within three years from that date. R is, there 

I > j X undue influence. The mortgage was executed bv tLa 
defendant on the 15th Anril I 80 q . .®® , , by the 

compromised the day preSous The ■ ® 

induced flip dpfp« 5 A F is no evidence that we 

was discharged bv^ the^Ev-^'r 

from Pleading in ^ 
infeWM that the - 

^ MuePteV 
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plea of -T (defendant) 

•few by ,“ Mon™ «, “ "»* 

W« r«0Meef.rr^ 

c-^rr.arrris:--“"- 

concluded on the 14th Anril .r,Tl ^ - f mortgage was 
tut. Jiitn April and the rdmidma in the evi™?«oi 

case was given afterwarrk 'Pi,^ r„j - m tne criminal 
nfluence amounting well-nigh to coercion. We relv I « * 

889 II, a„rts below have come to the concIoS,m that tim 

Xe :i:.x;”‘r .r > .rrcb^v r™ 

o(tte'’”Tbt' f “ir* “ oon^pooodable ' 

av»el®t L !«r “°'^ “ ™ "'“'y “ 

«,reement to sMe a criminal prosecution, cannot be enforced 

JDahuMram v. C/^arka m 
Sreltoii. j Ketr v. Zeeman »»; 8rirangaclariar v Ramaiami^, 

ceedmofs, therefore rTn 
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plea is jnade out on the gromxcl that th.e defendant was iuduced 
to esecute the document by undue influence. ... 

The plaintiif has appealed, and urges two points : first, that the 
plea of undue influence cannot be sustained, because it is barred 
by the Limitation Act, and secondly, that the facts do not support 
the finding of undue influence. 

. In support of the plea of limitation reliance is placed on the 
decision of Sir Charles Sargent in Jugaldas i'. Amhaslimikarf^^ 
hut when the facts are examined, it is apparent that the ax’gument 
now advanced is not supported by the actual decision in the, case. 
There the plaintiffs sued to recover from the defendant Rs. 960 
as arrears of rent. , The defendant sought to .set up as an answer 
to the claim that the defendant’s original landlord had been 
defrauded' by the- plaintiffs and that the conveyance by the 
original landlord to tjxe plaintiffs in that suit was vitiated by 
■/’fraud, : y./' 

Now fraud does not make a transaction void, but only voidable 
at the instance of the pex’.son defrauded. The fraud ' (assuming 
for the sake of argument that there was fraud in the strict sense 
of the tei’in) in that case, entitling the defrauded party to avoid, 
was exercised not upon the defendant, but upon one not a party 
to that suit who barl not avoided the ti’ansaction. Tinder these 
cireuiDstanceR.it is obvious that it was not open to the defendant 
in that suit to plead that the transaction was void as .against him. 
It is quite true that Sir Charles Sargent alludes to the fact that 
the person alleged to have been defrauded had not taken effective 
scepato impeach the .sale, and the relevancy of the allusion is 
that not having done so, it was not open to the defendant to Say, 
that the transaction was void. When the facts of the fiaso are 
once understood it will he seen that it lays down nothing which 
is contrary to the doctrine that prevails in the other Courts in 
India. 

, -A defendant is entitled to resist a claim made against him by 
pleading fraudj and he is entitled to urge that pica though he 
may. not have himself brought a suit to set aside the transaction, 
tod!; Ik not, in ciwjumstanqes like the present, precluded from 
ub^hg that plea by the lapse of time, , , > 
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'tsoQ^^'^f influence has been defined in some detail by Act VI of 
1899, where It is (among other things) provided «that a person 

wherrhe ^ dominate' the will of another 

yhere he makes a contract with a person whose mental capacity 

listre?- "" w, by reason of mental 

dieties.. Bo h the Courts .have come to the, conclusion that 

the lespondent berore us was at the time when he made his 

aS'Iif if “ental. capacity was , temporarily 

a.rected by mental distress, and, in our -opinion, there is 
sufiicient in the. facts to justify that Conclusion. 

should t7 of .the lower Court 

sJiould be confirmed with costs. 


-Ws 


.1804. 


liAKClllAiriS 

BlKElBAM 

Gotikb ' 
BABASm’-. 


'Decree cMfirmeet. 


ORIGMAIi^ -OI Vli; - 


Befirre 8ir Lawnnee S. JenUns. K.C.J.E.yOkiefJusUoeimd 
Mr. JmticG Batchdo)\ 

(PnAmiiFFs), ArrrxmirTs, »; 

ItFE MAHOMEI) ato oTHBBs (Defendaots), EEsPOKMJirs.* ■ 

Lmitatim-Appeal-Copy of J^^nent-^Act XV of m7, section IS, - 
^rtl51--^Bra€tice, 

^ The time that elapses between the date of an application for a coot of the 
jn gment qomplainecl of and the date of issue of such copy to the ap^oant Is 
to le excluded m computing the period of .limitation prescribed for^an appeal. . 

bv^ Judgment in this suit was delivered 

by .Euasell, X, in, the lower Court.. On.fJie 22nd August the 
plaintiffs applied ior a copy of the. Judgment, which was .issued 
. .0 , .em on the, 28th August. The decree in this suit was drawn 

nfsiuHt^ rf f September, 1903. the 

filed the present appeal.^ . . 


* Appeal gS IfOS'i^Suit'Ho, xfa 
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Mm 

Makomep, 


Skmsmn appeared for the appellaGts. o 

^ W», fct Mpondafa ,-The plaintiffs having omitted to 
file this appeal withm 30 days from date of Judgment, they can- 

^ Chii «=-ent-of 

Tyabji, SS., m Jadhc^t Raghoji v. Bajoo BaUjip on which 

case the present practice of this Court is based. ‘ 





‘ Limitation Act XV of 3877 

fevkwS r ^ or sought to be 

xeviewed, the time requisite for obtaining a copy of the Jud<>. 

ment on which it is founded shall also be exclaSd « j and it h 




Attorneys for appellants ; Messrt. Bayne §■ Co, 

Attorneys for respondents : Meme. Mahl, IliraM Mody. 
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Adi^mistration to the estate of his father JamilmL w L f 
BMdasy who died intestate on 8th BeZlh^t 
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appellant, v/ho claimed to be a r.t +t • • i 

of which the deceased was also allecedTo S a , f 

a * caveat' against the issue of TpHo \ j • lodged Ochavabak 

respondent.- " Administration to the 

fcu.rLr‘ °° 0" ae 26.1, 


February, 3 9 04, 

wlmtlmr ti^olrr Issue was raised as to 

wnetlier the Court would go into questions of title to’ nronertr 

to which the Letters of Administration refer. P f > 

lomndes (with Imcranty), for the plaintiffs, 

Vicoji, for the defendants. 


Rtjssell, J. ; ere I to decide in favour of Mr. Yicaii’s client 
I should do so cout „,7 to a bug sorios ol omos, and i worf, 
m hatnj, v. Bai DUMji ■), “ o„ a,e appljeation im 

piobate it IS not the province of the Court to o-o into the rme-r 
of title with reference to the property of which the will puriiorts 
to dispose, apply to an application for Letters of AdminLtryol 
with reference to any property to which they may apply. 

_ The plaintiff is the legitimate son of the deceased ^Ll, as such 
IS entitled to Letters of Administration ; the defendant has no 
interest to oppose them. I therefore find on tln.s preliminary issue 
in the negative as to both the heads of it. I dismiss the caveat 

with costs, and direct Letters of Administration to issue io the 
plaintiff saving all just exceptions. 

Letters of Administration were issued to the plaintiff in 
common form. ^ 
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XS04. 

Oc»iAVAB:lM 

Naxabhai 

' i\ 

'TA3,fiKTai]\i:* 


> ■ • • • • . . ."■■■ ■ 'tT' 

; Arnnmo^i Da$i v» Mohendra N{d& IF adadar 


Knlhaniia v«, Baltaioor Scuafn"^^ » 
Koed^K . 


liaj/iu Nai^ w Mussamai Pde 



JiENKiNS^ 0, J, The point urged on behalf of the appellant 
is that the deceased was, at the time of his deaths joint in family 
and entitled only to joint property : so that Letters of Adminis* 
tration could not be granted, as though he liad It-ft separate 
property^ But in Bombay it has been repeatedly held that on 
applications for probate the Court will not enter on a question 
as to the title to the property ■which the testator by his will 
purports to leave, Ilormusji w Bai and B{imi 

ParsJiotam Kaht v. Bed may be referred as illustrations 

in point. Nor is this doctrine peculiar to Bombay; the same 
view prevails in Calcutta and Allahabad : BeJiari/ Lall Sand^al v. 
Juggo MoJmii ; Arnnmogi Basi v. Mcdiendm Naih 

7Facladar^^> ; and BirJ NM De v. Gliandar Mohan BanerJi^^K 
It is urged these cases do not touch the present, because here the 
Court is asked not to grant probate, but Letters of Administra-* 
tion. The petition, however, alleges property in the deceased, 
and the reasons operating to limit the scope of the inquir}?-, w*hcn 
probate is sought, are equally applicable to a petition for Letters 
of Administration. This ^vas recognised by the Allahabad High 
Court in Bhy Nath Bds ease^^^^, and was actually decided 
in Eag'hn NafA Misser v. Mnssamat Bate Nor do?s the 

matter rest there ; for, on inquiry from the Testamentary 
Kegisirar, Mr. Limji N. Banaji, an officer of very great expe-** 
rionce, we learn that the invariable practice on tlic Original Side 
of this Court is, in applications for” Letters of Adniin^tration, 
not to enter into the question “whether deceased’s property is 
Joint or separate. This view, it has been argued, k in conflict 
with the decision in Guracharga v. but that 

ca'sqhas no application. The grant in no way hurts or prejudices 
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tlie cayeator, for it is general in its terms, spebifying no item of 
i operty and prejn*lging nothing to the detriment “of the apprdlant 
It has been suggested that a grant of Letters might involL peril 
t t^>e apphllant’s interest, but this is not so, as on the 

Mr Jutr The result the^n is 
. Justice Russell s decree is confirmed with costs. 

Appeal dhtnisaed. 

•Attorneys for the appellants — Nadinhah TyahjL 
Attorneys for the respondents-if.,ara. Dixit, DhanjiaMh ^ Go. 
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JUDGMENT IN CHAMBERS. 


* before Mr. JusUce Gliandawrlcar. 

In SIS BULLOCK. 

. V-Unes^-Ap^Ucation i,. CMmlers-M^^en^e. for aiUnianoo & 
lligJi Court Buie 195. 

A witness who attends the Cotn-t on a subpoma i« entitled to demand at an. 
me his reasonable expenses of such attendance from tho party issnin»thl 

s^peena eron though he only gires evidence as a witness fL party ' t: tit 

suit other than the party summoning him. ^ ^ 

The facts of this case appear fully in the judgment. • 

CHAK-DAv.iRKAK, J. This is an application made to me in 
c lam jers oy Mr, Bullock in connection wdth suit No. 205 of 1904- 
which \fas decided by me on 26th August, 1904. 

Mr. Bullock was a witness subpoenaed by the plaintiff to 
documents, but was not examined for the 
pain 1 y tie defendants examined him as their witness. He 
urges, however, that he attended the Court for four days, waitintr 
to be examined for the plaintiff/and claims expenses from the 
plaintift on that account at the rate of Rs, 10 per Hem.. 

;nt. Bicknell of Messrs. Bickneli and Mepwanji/ pkintifFa 
solicitors, contests the claim on two principal grounds 

(1) That, the Court has nu jurisdiction to deal with it : and 


1904 ■ 
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(2) That Mr. Bullock is not entitled to any of the expenses 
lie claims. 

As to the first pointy the application is made to me under Rule 
No. 195 of this Court which runs as follows : — 

Witnesses in civil suits ivlio have not been paid such reasonable sum fur 
their expenses as the Court allows by its rules may apply to the Oourf: at any 
time in person to enforce the payment of such sums as may be awarded to tliemd' 

Now, Mr. Bickneirs argument is that this as an application 
to the Court to enforce payment, cannot lie because under this 
rule it is essential that a sum should have been awarded before 
payment of it could be enforced. He contends that the sum 
could have been claimed by the witness and awarded by the 
Court only before the' witness gave evidence, not afterwards, 
because it is urged his right to claim and the Courtis summary 
jurisdiction to award the reasonable expenses ceaseii the 
moment he gave evidence without insisting upon paynnent 
beforehand or aa order for such payment. 

I must overrule this preliminary objection, having regard to- 
the decision of 3. yin the London^ Bombay and MeditermneDi 

Banh v. Mahomed TbraMm Parhar^'^K It appears from the report 
of the learned Judge^s decision in that case, that the same^ 
objection that is now raised before me was raised before him, 
that a Witness who had failed to make Ins claim before 
his evidence could recover any sum due to him only by a siiiL 
It was there contended, as Mr. Bicbnell contends now, after the 
authority of West J.’s decision has stood unquestioned for nearly 
a quarter o£^ a century, that no such order as the Ooiirfc wte 
asked to make had ever been made at this side of tlu^,, Court. ‘ 
^But West, Jmj said: *^The assertion seems not to have been 

r 

altogether warranted. On enquiring from the Chief Justice « 
ie,. Sir Michael Wesfcropp — “I learn that ho has frequently 
made orders for the payment of witnesses’ expenses after they 
had given their depositions And then West, J., goes on to say 
that the cape is exactly covered by Eule Fo. 1S8 of the late 
' Supreme Court. That rule, it \viil bo observed,, is in the same: 
termf asqur present Eule Fo. 195, except thatthe words "as th&i 
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cannofcj in my opioiorij, make any cllfrtjrence ifad estingoisli tlie 
right which the witness had against the party xvho siibpuenaed him 
if the witness attended 'the Court on that subpoena. 

The only question that remains is— for hox¥ many days did Mr# 
Bullock attend the Court on the pdaintiff s account ? Mr. Bullock 
says he attended for four days. At the last hearing of this 
motion Mr. Bicknell disputed that and insisted that he should 
he allowed to put Mr. Bullock on oath and ascertain from him the 
number of days. Mr, Bicknell is not present to-dciy and no one 
appears for the plaintiff. Had any one on plaintiffs behalf been 
present^ I should have alloxYcd himJio examine Mr. Bullock, 
but . as no one appears^ I refer the question of the reasonable 
expenses to be paid to Mr, Bullock to the Prothonotary to settle. 
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having aequieseed in it. Tho,“ h Gol«®rf ‘’•^ being draTand 

oind^^“ rigij^t derived from ™'.^P'=“ was 

^-^nd June 188d. under orJour of a rfl"^ ■“ Possession was from the 
Ban, and that to her knowle.ige althouJ^rnrff so adverse to 
^mmon to all as to Eau's" rfiMiU 1 ^^°- * “^^ato 
possession any the less adverse, ^ * circumstance did not make his 
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(19'3) 28 Bom. 87 ^ 


AGREEMENT-Coi^ ^cMlXo/ 1S70^ . '. ^’n. '" ^^^■3>28Bom. 


or fenusdon' 

*See OomuACT Act 




-5^8 Coi^'mct , - '■ ' '• ' 

»ii*n,ii^'k..,,1, >£f 


(Bom. 

J|!?thab‘^ai r. HAt|UBHir , ^ ^ 


. v,:.. aIS; sxSr^r j 








. 


¥>t 


» g?.9 


:r'fe! 




r 

f 


Vl general index.' 

A¥W^AJj^JSw 0 €utio^i of decTSB-^Orde^ — Orde^* passBcf without ^'Upisdichoii^^Owii 
Frooednre Code {Ad IIF <?/ 1882), ^ac^, 278—288? 622. 

■ Meld'<s tLat an order passed tinder section 28D of th© Ciril Prooedure Code 
(Act XIY of 1882), is not appealable. 

Daxabim ?j. Govabmakdas ... ... -• (1904) 28 Bom. 458 

Small Cause OouTts' Act (IX of l^BTh sec, B2 {2)--^SmaU 
Cause Suit — Junsdidion extended pending suit."] A suit to recover Bs. 81*4 
was filed in the Court of a Subordinate Judge who 'was at tlie time invested with 
the jurisdiction of a Court of Small Causes to the extent of Bs. 50. Later the 
jurisdiction of the Subordinate J udge as a Court of Small Causes was mised to 
Es. 100 and snbsequently to this the suit was decided by him as a regular suit 
and the claim was allowed. On appeal by the defendant the District Judge held ^ 
that no appeal lay on the ground that the suit was triable and must b© taken to 
have been tried by the Subordinate Judge in the extended jurisdiction vested in 
him as a Judge of the Court of Small Causes. 

Soldi on an application hy the defendant under section 62*2 of the Civil 
Procedure Code (Act XIY of 1882) that the appeal lay to the District Judge. 
Under section 32 (2) of the Provincial Small Cause Courts* Act (IX of 1887), it 
was necessary that the J udge should, before the institution of the suit, be invested 
with a Small Cause Court jurisdiction entitling him to hear the particular suit. 

Sari Xamm/ga v. Sari Venkayya (1903) 26 Mad. 212, followed, BalelianS 
V, Bctl-aram (1903) 5 Bom. L. R. 398, explained. 

’ ‘ ' Sambhu Dhanaji V. Ram Yithtj ... ... (1903) 28 Bora. 244 

ARBIIRATION — Award — Allegations agaimt ilie a ward '^‘Refusal to file the 
award — Ohjectiom must he proved to the saiisf action of the Oomd — QwU Sro^ ■ 
eedure Code (Act XIV o/1882), secs. 520) 521 and 520, 

S^e Awamd ■ ,1 ,.„*2S7 

ASSESSMENT, arrears of- — Inamdar — Occupancy ienanf-^ Ihirchasc froui the oemi- 
pancy tenant — Decree for assessment-^ Moneg decree against ike occupants-^ 
Charge on land*] The plaintiff, an Inamdar, sued to i’eco\''er assessment due for 
the years 1895-96 arid 1896-97 from defendant 2 who came in as a purchaser from 
the original occupancy tenant on the oth April, 1890. The Lower Court passed a 
personal decree against defendant 2 for the arrears of assessment. 

Held) that defendant 2 was not liable, since an Inamdar suing for assessment 
was not entitled to a charge on the lands but only to a mouej decree against the 
occupants. 

itaianji v. Sahhararn (1884) P. J.> p. 68, followed. 

VxHATAK Lakshman Laeshmah Vieaxae" " 

ATS*H.0HMENT — pivll Procedure Code (Act XIV of 1882), see* 266 (e)— 

Sale in execmio£ — Exemption from liabdiig to attaclmeM or sale, 

' ' ^ Sm Cxra PBocEBURfi Code ... ... ... *« 125 

AWAED— Procedure Code (Act XIV o/(1882), sees, 520, 521 mid 7ri6 -^ArUira* ' 

- Award--- Allegations against the award, --Ecfusui to Jik ike immrd 

JecHom mu4 be proved to the sdkfadmn of tke Oomi-] It !s not suffioidut 
merely to allege a cause or ground against the filing in '-f an award ftiicih " as h 

, , ih,dicatod iti sections 520 and 521 of th© Civil Frmeclm Cak!© (Act XI of 1 883), 

' hutthe* cause or the ground must, also be proved to fhe satklmtmi of the Ctitirt. 

v. Dmdekars (1882)6 Bom. 663> followed * Venkatesk Kimttdo.fr ' 

J7 Bom. 674 and Fejpur v. Malmmd imml (laW) 20 
’Bdm.' 596, dislinguished. ■ 

, . Bhanjibuai Giedsabbeai GasMBBAi ... (1003) 28 Boal.;28f 
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anr/or rerf 
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Faedtoji Edawi V. Jahsewi Edtoji 

BHAGDARI AMD NARVVAniUT ^ri-r, -r, '** "* (^^03) 28 Bom 
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defendants thereupon Lpi ^ to Tol't to a third pS- St 


vtv/t,Atxiou ro mteitere • hnf /^•r.* - .- oi unc 

directed tlie defendants ■fn hi *. Comniissione 

BhL^avf ®hare it was void within rt» “ • recognized subdivi- 

ASiiag^cISii i and J^farwadari Af>f r wiiin tiie meanin£/ of ^ ^vif jlil 

NarwadkiloTlBoSy^irvSd^^ 8 of thTSh^gdari ^nd 

cannot prevail against any order that he my makf"® Possession 

it?o?thrzfS'ti!2 Tz “■ 

some^propertyivhiehisrecogniidbyiw''®® i‘ reiist relate to 

(^ 904 ) 28 Boiia# 
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kjary caused io h?s feorsc aud carriage in eoBsei]u 0 nce neglect ol the 

Miinleipaliti to repair a road, 

MU, that as the default leading' to the damage was a iiiel'e iioii-faisnncei t.iiQ 
must fail for the statute does not impose upon the? Muiiicipalitj a diitr 
toiraitls the plaint!;!! wiiich thej nogligentlj failed to perform. ^ 

Achratlal V * Thb Ahmedabai) Municipality ... (1904) 2S Bmii. S-10 

BOMBAY IE.BIGATION ACT {BOM. ACT ¥II OF 1870), 56^5.^. (“i), 

5,8,23,27, Water-Course Gmial— Irrigation Departmmi — Mitjfii 

to cont)*ol deafer or to ohefruct the use thereof^ ^ipctriayi Fropnetor- Enjoyment 
and hemfit of water — Stru4 constnietiun of statutes emroarhing on the right-'! of 
stJbhJeots.'} The defendant was in possession of a plot of land, Survey No. 13, and 
a raid, that is, ii water-course, ran past that plot of hind. The nuid was ero^sed ■ 
at a considerable distance to the north of the defendant’s land by a Govermnent 
irrigation canal. The water flowing in the was derived fi mu two sources : 

(1) from the rain water from the hills and c?;|tchment area of the ;?d/A and (2) 
from percolation of wa^er or ^gtas'e from the canal. Apart from abnormal* 
periods of drought, the second of the two sources was perennial and the more 
important of the two. Before the oanal w«as made there %vas a surface How In a 
portion of the itdkt, i iid this flow lasted through the rains and for a porthm of 
the cold weather and there was no How after December. For seven hundred 
yards beluw the point of contact of the canal and the ndld, the ndld was rmr- 
inallj dry and graver 11> for toany months, but at a point some seven hundred 
yards lower down the canal there was a spring and thence downwards there was 
a peronnial stream. The rdld, however, throughout the rainy months held a 
fair body of water. In the year 1897, the Irfigation Uepanment put a dam 
across the raid and thereby infringed tho^ defendant’s riparian right. The 
defendant thereupon brought a summary suit, against the Extcuiive Engineer 
for Irrigation and ills subordinates in the Court of the Mamkldar of Haveli for 
the removal of the dam and obtained a decree in Ins favour. Thereupon, the 
Secretary of State for India, as plaintiff, brought the present suit against the , 
(h^feridant ,pmying that his right to control the water in the water 
(ndAI) in suit and to obstruct the use of such vater Iheroin by the clefendAt 
snb|eet to the conditions imposed by the Bombay Irrigation Aei; \Bom. Act ¥11 
of 1879) should be dcolared. The drst, Court rejected the suit. The pkintiif 
having appealed, 

Meld, eonfirming the decree, that the ■vyater-conise with which the defendant 
was concerned, was a stream as that word is legally understood. It was a 
natural channel and nfit ono constructed under the provisions cf tha Bjjrnbay 
Irrigation Act. It was not in direct communicatitm with tim eauai ; tinav v/as 
no agreement for tho supply of water under the Act, and such wa*er (if anv) as 
found its way from the canal into it came there by percolation. The deftindaiit 
got the water from the canal, not because he was entitled to it, but becurse it 
camo to him, and it would be open to the canal authorities to take such measure.^ 

'SS would prevent the percolation* 

As defendant had the right of a riparian proprietor to the iisiifniotfmry 
’ interest In the water in the ndld, which was inCidenta! to the po,^sessimi of the 
;;adjaceEt soil, it followed that whatever might bo the ua'uw of the tcmnrj, ic 
- 'm tliB^ occupant of the land abutting^on 'iho stream, arai iu.d tbiMjOVerntoent,, 

; , was entitled to the enjoyment and benefit of^ the water as it fiotvtd past. 

A' natural stream, though its flow of water be in part derived by petcolatfoa ' 
.froto a canal, is not a can li until the Goyeiiior in Council ^lias applkc! to'it the 
’ pwlsions of section 5 of the Bombay Iirlgatbu' Act. 

‘A Sfakttes , which enctoneb on the rfgks <f .subjects wlwiher ns regaixla pcr^oji 
or property must receive a’st rlct OOmtiuCtlon,; " ' , * 

, ' >0F,Sm« Imma % BiifAm QAmm (1003) 28 M# 
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LOMBAY MINOB-S* AOT* (XX (fi? 1864), seo. 

tio-n of Ike Court — Tg’cmsfe^^ of Minor's intef^est as mortgagees in possession — Any 
invmomahle property. *'’] The expression any imrnuveable proj^erty in section 
IS of the Bombay Minors’ Act (XX of 1864) means immoveable property of any 
character or*kind whether held by the minor as ownerj or mortgagee, or in any 
othei’ right. Hence the administrator of a minor, appointed tinder Act XX of 
* 1864, could not sell immoveable property held by th {3 minor as a moitgngeo in 
possession witliout the previous sanction of the Court. 

.I)attjh.vm V. ViNAYAK ,,, (1903) 28 Born, 181 

• y~MOTlOIPAL ACT (CITY OP) (III OP 1888), sec. m^-Lieerne’^Bpe^ 

pifiG Belief Act (I of 1877), sec. 45 — Discretion.] The power , of the Municipal 
Commissioner of Bombay to grant a license nnder section 394 of the City of 
Bombay Municipal Act (III of 18S8) includes the power to refuse it. 

Dub Cumiam .* — The Court cannot substitute its judgment for tliat of the 
Atunicipal Oommissioner. Unless it is clear beyond doubt that the Municipal 
Commissioner is using ins authority with some indirect motive and for a col- 
lateral purpose, not for the pui'pose for which the Legislature has armed him 
with the pov/er, the Court cannot interfere with his discretion. 


Haji Ismail Municipal Commissioned op Bombay ; 


Ahmed Moosa i?, 
(1903) 28 Bom. 253 


:ACT^ :(X, , 0F:T876),' sec. 

laud-Sandd grantSuii for the recover^/ of possession— Secretary of State for 
India m Council, defendant — Jiirisdictmi,] The plaintiif, a vendee of certain 
lands assigned as remuneration for village , service, having brought a suit for the 
recoveiy of the lands against tlie Secretary of State for India in Council and 
another defendant who was put in possession of the lands by Government oitioers, 

Sold, that under section 4 {a) ^of the Bombay Bevonue Jurisdiction Act (X of 
1876), a Civil Court had no jurisdiction to entertain the suit against the 
Secretary of State for India in Council (the grant being of land and not -of 
rovenue), 

The plaintiH having coniundod that his claim was for the posses.sion of lands 
and not for the revenue arising therefrom which alone wus granted, ^ 

Held^ that the plaintiff’s vendor was put into the occupation of the land freo 
from assessment as the reward of Ms service and that Ms remuneration did 
not and could not consist in an exemption from assessment in respect of the 
lands without reference to his occupation. 

AmtTi zu The Secbstaby of State fob India ... ( 1904 ) 28 Bom.; 485 

-SEC. 4 (5)— ; 


OcC'Ufa’Mg tenant h/ iko.inmidm' to retowr msessfnent tteeording to the 
',mrmg setting mp msessmeni— Objections mnder see. 

' CfMf Courts Jurkdieilrmi] The plaintiff, fin Iiiamdar, sued to recover from 'the 
tlofeadani . fin occupant, tlie assessment of the ■ 3an4s held by him in accordance 
wiiii the survey mtes» The defendant -emitended, among osbef things, that under 
certain MapM Jskma 'Bowls held By Min, he had acquired the right to hold the 
hmds permanently on payment Of a fixed sum m rent. Plaintiff eoutended that 
, by virtue of sacitoh 4 cfeuso {5)j of the 'Bombay 'Be venue Jurisdiction Act (X of 
the Civil Court was prefiudedfrom^antertaining the flafmidant's contention. 

' Mkiii that' clause (!»} ol section 4 of the Bombay ' Bevenue Jurisdiciioii Act (X 
^ of 1^761 , presented i no bar to' the, hearing by the Oivil Court of tho^ contention; 
; '.pel, up, .by the defoudani ^ ' 

^ ^ ‘ ' ■ 'Y‘' v’.;"; 
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All objfsctioii to com© ’witliixi 1st li60.^ of section 4 j clixuso {h)$ of^tlio Boiiibiix^ 
Boveiiuo Jurisdiction Act (X of 1876)} must bo “to tlio aiupuTit oi* Iticitloiicc of 
adiy assossiuciit of laud royeiiu©** itself and uf3 sueb.} in ofclier words^ apart iioiu 
the question of any other and independent right, if an occupancy tennnt- coiU” 
plains that though he is bound to pay the assessment o.t‘ land •‘•eveniie, ths; 
amount or incidence of it as authorized by Goyernmerifc is too iniTmg rcgara 
to the nature of the soil and quality of his land and other like oonsideratiorus ^ 
the objection is one purely and simply to such amount or incidence. But ii. with- 
out questioning the legality or propriety of the amount or incidence ffr he 
asserts a right independent of, and having no relation to it, such, as a riglit to pay 
a certain fixed amount) annually under a contract between him and the Inaxndur ^ 
he cannot be said to object to the amount or incidence of the assessment. Nor 
can such a t^^nant be said by his objection to object to the validity or effect of thiv 
notification of survey or settlement under the 3rd head of clause {h} of section 4 
of the Bombay- Bevenue Jurisdiction Act (X of 1876). 

Objections” in section 4j clause (^) of the Act, can be raised by a suit or hi 
defence to a suit. 

IjAkshmak 2 ?. GovijirD ■■ ' .« #.• •»* (1908) 28 Bom. 74 

BOMBAY SALT AOT (BOMBAY ABT II OE mO)^8ait--^Mm(ml qf 

I'nUntion — Knowledge-- hwedienU of the offence.'} To support a conviction 
under section 47 (a) of the Bombay Salt Act (Bombay Act II of 1890) it is not 
necessary to prove dishonest intention on the part of the accused ; since the 
wording of the clause does not in express terms or by necessary implication make 
intention or know! edge an essential ingredient of the offence. What m prohibited 
by the Act is the removal of salt in contravention of any license or permit am! 
that shows that such removal is prohibited in itself. 

EmPESOE MAaiJVLAL ... (1004) ‘28 l|oin* MS 

y-TEAMWAYS ACT (BOM. ACT^I OF 1874), sec. m-^Pnrehdm' ^ 

Municipal Corporation of Bombay of Tramway undertahing — Notice of Mention 
topt^reJiase — Arrangement by Corporation with third gyersou—Date of pnrehme 
for purpose of ascertaining comperisation-^Ziabilify of Tramway Compaity for 
trade rent during period between notice and date of piirehasefj By an agreement, 
dated I2th Mpeh, 1878, the Municipal Corporation of Bombay (the respondents) 
allowed certain persons, of whom the Bombay Tramway Company (the appellants) 
were the assignees, to construct and work tramways in the City of Borabay. 
Section 80 of the Bombay Tramways Act (Bombay Act I of 1874) gave the 
respondents the right to purchase the tramway's from the appellants “ with the 
plant, stores, rolling-stock and everything connected therewith after the expiration 
of 21 years from the 12th day of March, 1873, upon cloelaring their intention so 
to do within six months after the expiration of the said 21 ;vears ” and tficni 
“ a renewed right of purchase at the end of every seven years after thi* expirati^m 
*«;if the said 21 years upon similar notice being given.” N'otiro of the intcuftion lo 
exercise such renewed right of purchase was duly given by the rrti 

' l4th March, 1001. In a suit by the appellants agaWt fclw res |H)! j dents in havn 
their rights under the purchase declared, 

EeMf by ^ the Judicial Committee (affirroingthe decision of the Courts bobw), 

. 'tlrntthe notice Was not invalid by itiason of the respondents liavrng riiado ant 
ail’augetoent with a third person who was to find the money for t he* |vu’relia«i» ‘ 
'ahd wofk the tramways when ' acquired by 'the respondent/' it aTm/aiiio*' that 
■ the respondents were acting as principals in the matler, and mi ub of 

'such third; person, and that there was nothing in the Act to pnbliibii aueli ’a 
• ■ transaetioti.or to show that w^hen "'acquired ’ the respoiKliints were hound lo keep 
the tTajhways their own haMs, and work tlien^ themselves. ' ' 
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Bj yecHou 30 of the abov<f Act it was furtlaer eiiacted tLat ^'thi 3 amoiUit 
to be paid in tlie event of siicb purchase shall be the actual bond fide vahie 
(esclnsive ^of any compensation for goodwill, premium, or compulsory sale or 
oilier consideration whatsoever) of the tramways and of the works and materials 
connected therewith and of the lands and buildings and all other the property 
of the grantees, such value in case the parties do not agree to be decided by 
* arbitration as provided by tbe agreement of 12th March, 1873 ; and as oom- 
piensation for the goodwill, premium, or compulsory sale and other consideration 
the grantees shall be paid an amount equal to 20 years’ purchase calculated on the 
aver.'igo profits of the previous 8 years next preceding the purchase,” The first 
Court decided that tlio date of the purchase for the purpose of •ascertaining the 
compensation was tbe date of the notice, namely, the 14th March, 1901 ; but both 
^parties^ appealed from that decision. The High Court on appeal held that the 
date of the purchase would be the date when the value was ascertained* 

Iledch hy the Judicial Committee, that the proper date to be fixed would have 
been when the relation of vendor and purchaser -was definitely created by the 

’ service of the notice of intention to purchase, that is, the 14th March, 1901 ; 
but that Laving regard to the course taken by the parties, neither party with-* 
out the consent of the other could insist that that date ought to be adopted, and 
tliat under tlie circumstances there were no grounds for distmhing the date 
fixed by^ the High ("curt on appeal, namely, the date of the award fixing the 
value of the corporeal property of the appellants. 

Pending the aseortainment and payment of the purchase-money the appellants 
agreed to continue to work the tramways on the understanding that they received 
“ the ineoine and profits of the tramway business during such period,” 

Held, by the Judicial Committee (affirming the decision of the High Court on 
appeal), that the appellants were liable for track rent during the period they so 
oontinued to work the tramways : so long as they took the profits they nnist 
pay the ordinary expenses of working them, and the track rent, 

BombxVY Tsamway CoMPAisY The Municipal^Corporatiok of 
Bombay ... ... (1904) 28 Bom. 502 

BRAHMO'SAMAJ — Marriage — Folggamt/ — ActIIIoflS7% sec. 19.] A marriage 
performed in accordance with the rites of the Brahmo-Samaj is invalidated bythe 
fact that either of the parties thereto has a husband or wife by a previous marriage 
alive. 

BoNALtJXMX V. Vishxttpbasad ... ... (1903) 28 Bom. 507 

OANAL— Irrigation Act (Bonn Act YIl of 1879), secs. 3, si^-secUon (2), 

5,8, 2 h 27, 28— Water course — Irrigation Department — Bight to control 
water omo obstruct the use thereof — Biparian Proprietor — Enjoyment and benefit 
of water Strict constmeti on of statutes encroaching on the rights of subjentsf] 

A natural stream, though its flow of water be in part derived by percolation from 
a eanai, is not a canal until the Governor in Council has applied to it the provi- 
sions of section 5 of the Bombay liTigation Act. 

SECiarYAKY Of Stays fo&Ihbu v* Babtaki? Gaxsish (1903) 28' Bom* 105 

Stamp Act X^^ci I ofilB79)^ sec* J/qfI899, _ 

sei\ 12 (3 ) — Adhesive stamp.2 The rnere drawing of tviro parallel lines withoxit 
more over a receipt s* amp aillxod to an instrument does not have the effect of 
eancelling it so that it cannot be used again within the meaning of the Stamp 

Act. , ' ■ ’ , ' ' 1 

'' ViBBHAOTAX'A V* '...I m' ' ‘ «•» ( 1904 ) 28 Bom. 432 

CASBS— G-afar v. J. Alhun 0903), 30 Oal. 718, followed. . ; ' ■ 

198 

Said Haih Dm r*>8haMmnd jD^^,C 1S94) 2S Oal. 143, followed* - ’ 

;'‘r. Ac $trociis8OT ‘ '■ 
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CASE S— ( 6-0 ntimced)* 

Bd0lMd T. Bakimm (1903) 5 Bom, L. R. 308, oxplaiiiod. 

See PsovixciAL Small Cafse Courts’ Act 

Bliagehand v. Mcidhahismi (1003) *28 Boni. 02, £ollo'-,ve\l. 

^66 Civil PpvOceuuee Cobb 

Bicsst V. Gthhons (1861) 80 L. J, Ex. 75, followed. 

Malicious Peosbcution 

Oohm V. Neteherry (1832) 1 Cl. and Pia. S83, di«tlngn!.slie.!, 

/S'ee Chabtee-paRty 

Bala T. Farag EJmshal (1902) 4 Bom* L. B. 707, followed. 

See Bhagbabi and Rabvbabi Act 

JBmdehar v. Banclehars (1882) 6 Bom. 668, followed. 

/S66 Award ••• 

J)m Qo^al V. Vasudev (1887) 12 Bom. 371, followed. 

IXECUTidK ... .. 

FaUrapa v. Buclmpa (1891) 16 Bom. 119, followccl. 

See Misjoinder ob Parties 

Fara^ram t» BMmh'hai (1903) 5 Bom, L. B-, 195, followed. 

Specipic Rblieb Act ... 

Fateh Ohaml v. Muhammad Bahheh (1894) 16 All. 259, nob followed. 
Succession CERTmcATE Act 

Y, Chartered Mercantile Banh of India (1866) L. 11. I C. P. (>89, follov/ed 
jSee Ckabteb-party 

Gadadhar Bliat v. Chandmhhagahai{lS^2) 17 Bom. 690, followed. ^ 

See Hindu Law ... 

Ganoji v. Bhendu (1890) 14 Bom. 450, followed. 

See Execution 

Gardner v* Treelmann (1884) 15 D. 154, followed. 

See Cjiarteep-artt 

Goodson Y, Biohardson (1874) L. E. 9 Oli. 221, follow'cd. 

^ See Injunction 

G'ulahcJmid Gamnaji,Y. Moti Ckatraji (1900) 25 Bora. 523, dls bin guiskid. 
Succession Ceetipicate Act ... 

Gurupadapa^. Irapa (1890) 14 Bom. 558, distlngaislied. 

/See ClYiL PjBOCEDURE Code ... 

Bansen v. Earrold Brothers (1894) 1 Q. B, 61*2, foliow'ed. 

Bee Ghabter-pabty 

Mari Kaniapya v. Eari Yenhaypa (1908) 26 Mad- 212, folio w*ed. 

' Proyincial Small Cause Courts* Act ... 

, fy,galda8 y. AmhaEianhar (1888) 12 Bom., 501, dislingnished. 

CoN?*?BAcT Act- ... ... ... 

Kancimi Modi r. Baij Nath Singh (1802) 19 Cal. 03(>, followed. 

See Succession Cbbtipioate Act ... 

, , , Maralia MmmMai v. Mamuhhram (1900) 24 Bom, 400, explained. 

Tbanseeb OP Pbopebty Act ... 

, ' :Zm§ammal v* Chimta (1882) 6 Mad, 239, distinguislietl# 
d Mwoindbb OF Parties 

, Mahpnied TumfY^ Ahdur llaUm (1809) 26 CaL 630, follow'Cii 
. . , d Boccession OpRTiFicAmAcT 

, MdMfJm Y. Natlari (1000) Bom* '33?^ applied* 
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Jlohori Bihee v. Dkupmodas QUose (1903) SO Cal. 539, cxplainocl 

OS' Pkopebty Act... ... ... ...18 

jlidchand v. RoA]if (1883) P. J., p. ISA followed* 

See DmxKiuxy Agbictotubists’ EsLiEii' Act ... ... 65: 

Uamifandus Eanidas v. Saheh Eusein (1888) 12 Bom. 553, roforred to* 

See Minor ... ,*. ... ... ... ... 6^ 

Ewndurmig v. BhasJcar (1874) 11 Bom, H. C. E. 7^^,. followed. 

^S(So Pabtition ... ... ... 20 

Eakhmalal t, Badlidhai (1868) 5 Bom, H. C. E. 181 (A, 0. J.), disLmgiu,?sliecl* 

Bee Hindu Law ... 46 

Eatanji v. S((lhi{ram (1884) P. J., p. C8, followed. 

• See Inamdab ... ... 9 

Meed y* Taglor (1812) 4 Taim. 616, follo'wecl. 

See Malicious Peosbcution ... ... *..22 

§antaji Khanderao v. Ea^ji (1890) 15 Bom, 105, distiiigiiislied. 

Bee Bcccbssion Cebtifioate Act ... ... ... *..63^ 

SJilvjirarii v. TVatnan (1S97) 22 Bom*, 939, followed. 

SceJjLS FEKDm^s ... ... ... , .,•86' 

Small V. Moates (1833) 9 Biag. 574, distinguislied 

See Chabteb-pakty ' ««« «t« «»« 571 

Tgj^iir T. Mahomed Jamal (1896) 20 Bom. 596, distiiigiiislied. 

/$'c« Award ... ... ... .,,28! 

Vdamm y*, Barac (1875) 11. Bom. H. C. E. 76, followed. 

See Partition ... ... 201 

Vasanjl Ilmdhhcd v. Lallu AkJm (1885) 9 Bom. 2S5, distingiiislied. 

Aee Civil Pkocbdueb Code ... ... ... ... 12g 

Venkatesli Kliando v. CImu('}'>g avda {IS92) 17 Bom. 674, distingnisliecL 

. See Awaub ■ ... . .... .. ^ . . .,,.. 28'= 

CAUBPl OP AOTIOX’^ClvUErocedu‘reCode(AetXiroflB82l see. 4id^BarUer 
suit tm adjusted a,ccount — Subsequent suit on a mortgage— TJisiinct ea.%s^s of 
aetiou'— Belief not claimed in the earlier suitJ\ A plamti:^ omitted to claim relief 
ill a suit OB an adjusted account which he subsequently claimed in a suit based, upon 
a mortgage. 

Held, that the causes of action for the two suits being distinct, th5 omission to 
daini the rediof in the earlier suit did not oijerate as a bar to the subsequent suit 
under section 43 of the Cdvil Procedure Code (Act XlY of 1 8S2). 

Hansraj Lakemiuas Lalji Anandii ... (1904) 38 Born. 447 

CBEllIMOATE*---<7ol/cci5'or — OmJ Court — Suit to recoper share of allowmce for 
pariieSlar gears — Ocrtifcaie fcfendng onlg to some gears— Eemions {Act XAT/JT 
of 1871 ), sm, 6 . ' ‘ ^ , ' m ^ 

See Pensions Act ; , ... 84 

— ^SucGesslon UerUfieaU .Act {TII of lW^)i see* 4r—Emmml deer&e 
—*SuU Jot sale on a tmMgage* ' " . . 

Bucoession €ebt,i3?icate Act ... , ... ^ , .»» 63 

OHABBII*--- Jforff — Anokhef debt on,a^r&Pmi$ hh&M ^71 chU pagaUe under iho' deed* 

See Moutoaob . ... ’ , A... ... *.* ..»;34 

At ferns of gmssmmt—Oeenpmieg tenant— -Ewchasef '' 
fiom the ocmjpamg Unmt'—‘'Eecrm fbi\msessment—--Mcmj decree ajctimithe /: 
OCCUpmts* " , ■ ' ' . ' ’ ‘ 'A ; •' 


*7’' ( ' v/'jV. 
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CHABTER-PABTY — Foimr to mhlet — Suh-cliarter^Gooth jhpifed juuley mh 
chdrter and hills of lading authorized hy tiws elutrter' — Liahilitp oj sup^i poo-Js 
foT lien yivcn hy thno ckctrtsT — ISotico oj^ twie cliwHev — jjpvj }fth'‘e i-j 
this cimrterr meaning of--Form, consirUcUon, and effect^ of lUh^ of lad h-’g — 
JjlenJb?’ hire of vessels] A vessel was cbaitored by a firui o'c n;errti;nit^ in Uou^bun: 
for six months from 20tli August, 1898, at a rate of freight v/lneli cM:ne h'* 

Es. l'<,000 a month, payable in advance. By the charter-party the t-hnriyeers lrn1 
the option of subletting the vessel, and it ’was provided that bills (rf ]r;di: g y/rre 
to bo signed at any rate of freight the chartorers or tiieir ageins might direct 
^‘'without prejudice to this charter,” and that the owner was tiyb'ivo '“a i;on upon 
ail cargoes for freight or charter money duo under the ckirtor.’’ Oy. 2dth August 
the vessel was sublet by the charterers to the plaintiff for a- sound vo 3 "ago from 
Saigon to Heiinion and back from Mauritius to Boinbiiy. The vessel completed 
the voyage and on 2nd Eebruary, 1899, aivlved at Bombay with sugar put on 
board by the plaintiff as sub-charterer, at Mauritius, for which he had reeeived 
bids of lading from the Gaptaiii who signed them without obtaining pay meut <rl: 
the month’s freight then due under the time charter. The freight on the snigai* 
was prepaid at Mauritius by the plaintiff s agents, so that on the arrival of the" 
vessel at Bombay nothing remained to bo paid by the plaintiff to rue shipowner 
in respect of the bilis of lading freight* ^ Delivery of the sng;U' was, Iiowevor, 
refused, the shipowner claiming a lien on it for the Bs. 1 8,000 duo under the 
time charter. In a suit against the 'Owner and the Captain of the vessel to 
recover the sugar, or its value and damages for its detention, the dclendants 
relied on the lien under the time' charter, and alleged that the Gaptnin hud been 
induced to sign the bills of lading as he did by misrepresentations of the plaintilFs 
agents. It was found that the plaintiff knew of the time eh:irter, and the 
amount of and terms as to the freight, but that there had been no misrepreBonta- 
tion as alleged. 

Seidy that the Captain was^ authorized by the time charter to sign the bills of 
lading and therefore the shipowner had contracted with the plaintiff to carry the 
sugar on the terms of the bills of lading. Oolvm v. A- cwh€ 7 *rg 1 Uh ^ 

Eixp 283 ; and Small v. Moates (1838) 9 Bing. 574, distinguisfied* The bills of 
Ming were not mere receipts for the goods shipped; they entitled the plaintiff 
to delivery of the sugar on payment of the freight due on them, notwithstanding 
that he had notice of the time chatter. Such notice had nob the effect of 
Incorporating into the bills of lading any terms inconsistent with them and which 
the Captain was not hound to embody in theiUa 

Fry V. Ohetdered Mercaniile Bank of India (i860) L. II. 1 C. }\ 689 ; and 
Gardner v, Treckmann (IS84) 15 Q. B. I). 154, followed. 

The words in the time charter ^"without prejudice to this chaiterA lav-uu no 
more than that the rights of the shipowner against the time charterer, rjul rkc 
versds were to be preserved. 

Hansen v. Idarrold Brothers (1894) 1 CJ. B. 612, followed. 

Those words did not override or limit the power of the Captain to issue bills 
of lading at different rates of freight, or entitle the .shipowner too. lii-n cm <dir 
. goods of persons who had come under no contract with him eonl’erpiiu; a Ikm for 
the ^ freight, payable under the time charter. A right to mu piiwdB 

' goods for another person’s debt must be clearly and distinctly confirtxjd before 
> a Court of Justice can be expected to recognize it. 

. therefore (affirming the decision of the High Coiirt on appeals that ihc 

' ' clahh of the shipowner to the' lien provided by the time charter emihl not k 
supported He was, knvever, entitled to the benefit of |iiy Ikni which r.lic tiiiie ’ 

I charterer had on the goods of the- plaintiff under the sub-ehaftvr. 

GocmAiT' Mahomio’ " ^ 

CI?IL Mmemm )JurmMeium',Joi (X of 

mr----OeGu^amit te^mi-*^Oiam hy msmnmi mwirng , > 
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to the s'iirdej/ redes— Te'rawi •jetting tip fi.xed amssment — Objections mtdar iet\ 4 
(h) — Jurkdietion, ^ 

See Bombay B e venue J ueisbic tick Act ... ... . . . M* 

CIYIL COUEUrS ACr (XIV OF 1869), SBO. B2—Givil Court— XurhMjdhn-Sd^^ 
against Administrator General ] A suit against tlie Administrat;or Goiioral as 
. representing' the estate of a deceased private individual must bo brouglit in the 
District Court and not in th.o Court of a Sabordlnate JiidgOjby virtue of section 
32 of the Bombay Civil Courts Act (Act XIV of 1869). 

Antone i\ Administbatoe Genbeab oe Bombay . (IDOd) 28 Bom. 629 

CIVIL PROCEDURE CODE (ACT XIV OF \%m)-Misjomder of parties— 2do 
^ (xdserse interest as betiveen the parties — Limitation Act {XV of iS77), scL If 
art. IW— Adoption --Suit to declare validitg of adoption — Interference u'ltli. 
adopted son^ nciHire ofi] Plaintiil: 1, the daughter of Niugangavda, .mid plamtilf 
2, the adopted son of hlingangavda, together broijght a suit against the defend- 
2 ,nts to recover possession of Xingangavda*s property. The right alleged in 
plaintiif 1 was that she had been living witli plaintiff 2, in the house of which 
possession had been given to the hrst defendant under a decree of the Alimlat- 
dar. , The plaint contained no averment ashing for relief in favour of plaintiff 1 
ill the event of plaint iff 2’s adoption being found not proved. On an objection 
having been raised as to misjoinder of parties. 

IMd^ that tho suit was not bad for misjoinder of parties, since plaintiff 1, 
beyond alleging in the plaint that she was Ningangavda’s daughter, did not set up 
her right to recover tho property as Ningangavda’s daughter, but claimed it with 
plaintiif 2/on the ground that the latter was ]Sring<angavda's son, and that she 
lived with him, 

FaMrapa v, Etedmpa (1891) 16 Bom. 1 19, followed, and Linqammal v. Ckmna 
(1882) 6 Mad. 239, distinguished. 

Nt>tq-a'wa i?. Ramabpa ... (1903) 28 Bom. '94 

Court mmpHent to irg it, * 

See JlES JuMCJTJ ... ... .... ... , pS 

— — — — SEC.^ 13, EXPLANATIOiir* II— 

Mlafk 3Ianager— Possessory suit in Mdmlatidds Court in apersontd and private 
capacity — Suisegnmt clod suit in a rei^rcsentathe caiMcitg — L'imitaihn Act 
(Xrofm7),sch.IlarL4i7. > ' ■ ’ . 

See liiHiTATiON Act .** ... ... ... gx5 

— — — — -SEC. 30 — Gujarat fdluhddrs* 

Act (Bom* Act FJ_ of 1888), see, 12—Mepresentative order— Partition 

Kuomn (Ki^skarers''^— All persons interested parties,] It is a general rule thttfe 
nil persons interested ought to be’made parties to a'suit, howsoevtjr numerous they 
may be< so that the Court may be enabled to db 'complete justice, by deciding 
upon and aeifciing the rig^hts of'ali persons interested" and that the orders' of the 
Court may be safely executed by those who are eompelied to obey them and future 
litigations may be preveuied. 'I’liisrulev no doubL 'yields to the exigencies’ of 
particulaT cases and tlieiak are well established 'j^ualiications to it, snob, as the , . , 
power c?f tim Court under section 'SO of the Civil Fioecdure’ Oode (Act ilV of 
1882) to mate a represe^itative order. ‘ ' ' 

CHOOASAMA SoilSANGJI pAETAfSANa ICSEWABJI'' ... (1903) 28 Bom. >200 

43 — Earlier stdt on an 

_ acebn»^'*^Suhse(j^^^ smi:on m mprigage^Putinct causes of 

Mkiffnot daim$4intke cariur%idt2 A pteiBl'iff omitted 'to oteim relie|Ah a 
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stilt on an adjusted acooimt wMoLl ho siihsequentlj claimed in a salt based upon a 
mortgage. 

Eeld, that the causes of action for the two suits being distinct^ the omission to 
claim the relief in the earlier suit did not operate as a bar to the subsequent suit 
under section 43 of the Civil Procedure Cede (Act XIV of 1882). 

Hansuaj Lakhmidas t% Lalji A2Tani)ji ... ... (1004) 2S Baim 447 

Oim PEOCEDURE .CODE (ACT XIV OP J882), s.fx's. 235, ,^,228,,,^ 244, „ 

Decree--' Execution — Decree passed without Dmsdiclmi —Jn/rlsdicthm --Appp^fl 
— F^'aoticed] When a decree passed by one Court is sent for oxeention to aTi*.4her 
the latter Conit is entitled to go into the question ^Y!Jethe^ the first Court hud 
Jiuisdietion to pass the decree : and if that Court declines to become the executing 
Court the order so passed is not an order either under socticm 244 or section 588 
pf the Civil Procedure Code, and cannot bo appealed against. 

" BiiAawAj?rAm i% Yishwaj^atii , ' ' ... (I£N}4) 28 Bom. S?8 

— — — — SEC. 2571— Decree — BiUDfuS 

tion — Smeiion of Court — Agreement to pmf less than the deantdl amou-ni—Void 
condition in a bondi] On the 4th October 1897. plaintU! obtained a money 
decree against defendant for Bs. 529-10*0. In fnll satisfaction of this decree, 
cMendant on the 3rd June, 1 893 j, executed a ^ mortgage-bond, agrooing to pay 
Es. 500 within three months from the date of the bond^ and in ease the mim werb 
not so paid then to pay interest at Be. per cent, per mensem until payment : 

Meld, that so far as the bond provided for the payment of Bs. 500 it was vnihl 
as it was for the payment of a sum less than the decretal amount, and thereforo 
did not fall within the meaning of paragraph 2 of section 257 i of the Civil 
Procedure Code (Act XIV of 1882). 

Meldi farther, that the agreement to pay interest was void under pamirmnli 2 
of section 2d7A of the Code. 

Meld, also, that as the agreement to pay interest after the expiration of. three 
months was a separate agreement, it did not affect the rixiit to sue for recover? 
of Mie Es. 600. ‘ * ‘ ^ 

Bhagokakd Eadhaiusajt ... (1903) 28 Bom. 62 

, — g g ^ 2 07 A — Deeree'Satis* 

faction — 8c(^n0ion of the Court— Mlndu Law — Fathers deUn — Son's UahiUti/ io 
pagd\ The plaintiff obtained a decree against N for Es. 350, In satisfactioti 
of this decree, K and his son A, who were living as members of a joint ilimhi 
_ family, passed two bonds, the one for Bs. 251 and the other for Its. 90. Both the 
bonds provided for the payment of interest and no t^anctlon of the Court: \va.^ 
obtained to this arrangement. 

Mdd, (1) that the whole agreement was void, as the provision regarding futei'csi. 
«®rried the sum beyond the decretal amount. The consideration for each l^vnd \\v,h 
the payment of piincipal with interest, and it- existed from the vejy ttojtitiieiiaenrjnt 
and formed the bixsis of the whole contract ; 

(2) that the bonds were void against N, as well as against A, sfijeo N ami. fits 
mil A being members of a Joint Hindu famEy the son was im mueh liable as lii.] 
father under the decree* 

. !Pji The true test,, it appears to us, of tlic of hcc! ii'n;i 

25*7A it a Judgment-debt as to the person exeeutlug^tlk'* , iw tlio 

\ ‘sense that it.Ss binding upon him as if he ware bound Iiy tlio deiw,’* ' " - 

Under Hindu Law the pious obligation of a son to, pay his LdherV oxisVq 
' wbettei the- father is living or death 'The mere fact Huh" a father in jtlivr' % lyin' tlib . 
decree against, him'issoughtto, be exeeuted'doa not absolre the a;m frqm hi« 
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liability .and entitle him to say iliat satisfaction of the deei'ee shall not be obtained 

When, however, the decretal debt 
L contend that the decree is not 
I sepal ate suit. 

GoviND.ti. ^AKnAEAM ... ... (1901) Bom. 383 

Civil; PROCEDITES CODE (ACT XFV OF 1882), sec. ^BlK-^Endence Act (I 
1872) AVfC. 92 — Exeetifion of dccre — Agreement — Khat * — Decision on a point 
not Timed hj! the defendant'] It is not open to a Judge to d cVle a case in 
def* ndniir’s favour on a point n,t raise! by him with ^he t that if the decision 
, be upheld it will cast up-m tho dehmiant a far higher liability than if he had 
made the order which the plaintifl: had asked for. 

In an execution proceeding the parties arrived at an agreement in satisfaction 
of the decree. Tho agreoment was in the form of a hhata>. Subsequently the 
plaintirT brought a suit on the khata and claimed interest on the amount in suit. 

A qnestb)!! having arisen in the suit as to whether the khata sued on was 
enTorccablc. 

ll(dd^ allowing tho claim for the principal amount only, that if there was an 
agreement to pay inrerest then either it was a part of the agreement embodied 
in the kkdfa^ or was a senarable agreement. If it wa^s a part of the agreement 
to be embodied in the Hata, then under section 92 of the Evidence Act (I of 
I’^72) evidence of it was not: admissible. If it was a sepnrato agreeraeut, then 
it Wftuld not vitiate the ngreement embodied in the hhata, which apart from the 
separate oral agreement, could not be open to objection under section 257A of the 
Civil Proeed1.i]*e Code (Act XIV of 18B2j, 


BhigcJinnd v. Badhakisan (1903) 28 Bom. 02, foIloTived. 
R-uchato ?i. Naiux ... .... ... 


(1901) 28 Bom, 310 


$(\B-^Execution of decree 

— Partition Culiector—Oh/eGtions to the partition— Con rfs juriHietmis to 

hear tile ohieetums^ 

I'^ee ExBCFTJOisr ... 


■ 238 
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266 (c) — Souse — Bale 
in execution— E.vemption froyn liahVty to attachmmt or sale — Fads he taken 
to oAdst which are pTnV ltd.] A cei tain house was sold in execution of a decree. 
Subsequently the purchaser having brought a suit to recover possession of the 
house, the deffoulant, that is, the juclgnient-debfeor under the decree, contended 
tliat imrsniuch as lie was an agricnlt.iirist and the Inaise was occupied by him, the 
man, ‘rials of it could not bo '•old having regard to clause tc) of section *266j Civil 
Procecliiie Code (Act XiV of 1882). 

Jluiif that the judgtnent-debtor having never suggested, much less proved, in^ 
f h » ex tniiion proceedings that clause (c) of section 266 of the Givjl*Pracedure Code, ' ^ 
(A« XI V of 1 882} had applicat 'on 'to ,the caS'V the boose was liable to ,hb attached 
and sold mid it was not open to liimAo contend that the Otmrt had no jurisdiction 
to oidev the s-ileot tho house by reason of .clause {e). Only those facts can be 
tski ‘11 to exist wliich ate proved. Ip the-ahsenee bf proof tho, exemption from ' 
liability to attachment Or sale doas^ not exist, for, the purposes of execution procOed- 
ing>?# S'fvange.rs to a suit are justided in .believing that the Court has done that ’ 
which by the cUA etion ofilhe Code it ought.to'dod* 

Iftihtrjm \\ Marhm {1900} 26 Bom* 38-7, applied (furnpadapa v, Impa (1890) . , 

14 BornblS^j and Vmmji Mmibhm v* Zditt'-AMm (IbSo) 9 Bom. 285, dktm*y . 

^ giiMied* ' ' .b ■ ‘ ; ' , ' ' ^ ‘‘ ' ■ ,.j' 

’ ^ ‘ '■ Pasotsajtg Bau^Fi EBisi&A4i;:|jo?pi>,; • f. * , - (1903) 28 Bom. 125 

sMSS-a i , ) , ■ ■ . ' ' ' ' ’’ 
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OITJIi EBOOEBIJEE CODE (ACT XI¥ OF 1885"), ssc. 

^'^Sala.ry of Eaihm^ germnt^-Disbursmg q^c£r onMie theJnrMkfion of ik'^ 
Court — Frohibitor-y order-- Junsdiotion* 

Bee «•» *»• *•* »*• 

— — SECS. 278-—28S, 633— 

tmi of decree — Order-^Appeal — Order pasred witkoid jurlsdiCt^Ofi — Groifiich for 
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%on4nt&fiirenee in exirmrdinary jimediefionj] An order passed nndor Be^‘*tio?i 
280 of the Civil Procedure Code (Act XIV of 1883) is not appealtible. 

Where the order of the lower App -Hate Court was passed without jtiriscliotion 
the High Court declined to interfere under the extraordinary jurisdiction 
(section 623 of the Civil Procedure Code, Act XIV of 1882) on the ground that 
the pkiiniff, to whom relief was granted by the lower Appellate Court, wou^d, if 
the applieation were allowed, be obliged to bring a suit to establish the right whiefi 
he claimed to the property in dispute, after the expiry of the period of limitation 
within which he was entitled to bring that suit. 

Bataram u. Goyaudhandas (1904) 28 Bom. m 


-SBC. 295 — iktrihh 


tion—BealimUon of assets— Interpretutioni] A certain sum of money, wliieli 
was deposited in a Bank in the joint names of the Collector ant! a Judgment- 
debtor, and which belonged to the judgment-debtor, was sent b 5 ^ the Colbcior 
in the form of a cheque to the Court at the request of the Court to whioli the 
judgment-’Creditor had applied for the payment of liis decretal amount out of 
the said money. After the cheque was received by the Court and eon verted Into 
cash, the judgment-creditor contended that the money was not Ihible to m cable 
distribution under section 295 of the Civil Procedure Code (Act XEV of 1883)3 
between certain other judgment -creditors of the judgment-debtor, became the 
money did not fall within the description of assets dealt within that section, that 
is, it could not be said that those assets had b^en realized, and if they had been 
realized, they had not been realized in execution of a decree inasmuch as tlie 
money had not been attached in the Bank. 

Weldf that section 295 of the Civil Procedure Code fAot XIV of 1883) applied 
aiid that the money was liable to rateable distribution between the several judg- 
nient-creditors. Section 395 provides that whenever assets are realized by sale 
or otherwise in execution of a decree, the consequences prescribed in the section 
shafi follow. 

Frinid fade the word realized ” means "^converted into cash or into a form 
whereby it becomes available for immediate distribution and there is rothing 
in the word itself which requires that that process should take place as thd 
result of any ulterior proceeding in the course of execution. 

MimAU_IJMiisBAM r. XTahabhax ... (19011) 28 Bozii% 264 

ir ■ .-r-Tn. m r— ■■Timi- - mi-'m imi- ■i»,r,r,,,,m,mnmi-rr 520, 02l A f fil * 

— Award — AUegatimis against the award— Befumi to fie the umrd— 
ObjecUons mmt be proved to the satisfaction of the Gmrt ] It is not sutlleient 

, merely tO' allege a cause or ground against the tiling of an award s' chdw "is ""iililfi "" 

ogted in sections 520 and 531 of the Civil Procrtlure Code (Act XIV of 
but th© cause or the ground most also be proved to the safcLsifaetioii of the Court : 

'jDmtdehar y. Bmiekars (1883) 6 Bora. 663, folioWtH‘1 ; Tenkatuk Khmioo y. ’ 
Chmapgmda (1892) If Bom. 674, and fqfpnr v. Mahomed Janmi (ISiUI) 20 BaUi^ 

596, distinguished. 

; Biianjibhai GiBoiiABBHAiy. M’Athu"Bbh, 4I Gj-iEi.f'Biiir (1903)38 Bum. $& 


639— , /If, 1.4 Mehmm 

(Famfre4empie}--Fam'eommmHtg of udM?^da—»TrHs^—Afoif—fkpaeiiy i§ 
koMpmpeftg—-Mmdatoryjnjunctmt—Tr&pa.mr.] In this onuntry a ftuofiiAb* 
inf body of personsj such .tIHaffe dommunilj, is capiible of OTOing pioptrly, ' 
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TX . • * 

to tll0 llotioQs fif "D 

some one entfi 9«»--^hip, it'fe obVio 

those who can prediprefinfrK ^^ improper invasion tL f«m 7' ’’e 

S “ t“«S.‘“ji*i*i! ’«»» "SiS’ns^S": '‘*‘ “■ •'•»■«.« ...rf 
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^ . vu uitv^e Dean 
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WAfEoJX MaK'EJKIJi W^Bta n 

CilERJi..^ ‘ ' , KhaBSEBJI Mai^"- 

^. .. . ■ , ** ■ ••• 


CIVIL PROCEDURE CODE fACT ytw r^r, '" •" 28 Bom. 

s’^^i^r^5rKs“ fti”? ■ Kr.-^r*' 

n. Judge or Bench nd 7 n.-«.- ^882) rs eatefied. 


20 


mj V”«^0t; JLlV of 18S$\ 

Sakcbu V. Gaitpat ,„ ^ 

CLOG OU the EQGITY OP Pirn^mm “' '" ^^2^4) 28 Bom. 4S1 


(It tit oil* :?P-- 

Bom^4b(^t>ilowS^“*® aud G(s«o>- v. J3^ei*fc (1890) ^IS 


®»*WKAR «. BaIKKISHSA PjUTDUSAIfG . 
Jjf GAMjWfi Wattui.'' n ^ . ' ' 


(1903} ^ Bom; asg 




COMM'OJf GAMING Won«i,-' n^,' . ’ ”' ^Bom, 

' OAMBLlKd ' . ’ '' ' ■ ' '‘ '''- ' ■ ■■ ' 

..< 139 


-'&eIffWca’ioir' hS ' 'f.. '■-^; .a-av.a^ v ’ a- 

; , • . ■ " ,'■., ■ " • .- ■•*.*■ . :■('' .;. 298 
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COMPOSITION 3W&T)--Connijmioe-^TniBtem under iAe cM — Jif 
(iiIo/1877),«?^tf.l7(e). 

jSfee EBGmiUTiON Act .*• ... ... • . 1.. 53Ciii 

COMFODNDIXG AN OFFENCH'-J ^reenmi^ to stifie c? 

ing a no'/i- rompoundnhle offi'-nce — Ag‘> ( eiTitnt as oefeneo rii /f C >’:d 
jdr torongfnl fO^ finely ent-- Contract Ait { IX of 1^7‘J)j sec. rlnirifilT 

sna*^ the defendant in damages for wrongful arrest and t^ordii.emeiU. Tie fud\ me 
pleaded an Mgrecment whereby the paitb s had j.grced to s-.ttle ^luir dilfeit hi 
consideration of pounding some crirnutal charges, one <.f uhicli was lu^t by Jaw' 
.componndable, arid which were then pending hetwer n the parties in a Criminal 
Court* The Lower Appellate Coait held that the phtinliiT wiis piVTonted fsoin 
bringing the action by reason of tbe agreement. On nppeal — 

JScZt?. that the object of/he agreement being to siille a prosecution was bad in 
law, and that the agreement, therefore., could not be sot up as a defence m ti Court 
of Law. 

' DAhsuKHBiii «. Chablss De'Bbettok (1904) aSBom. S2il 

QOmimnATlON-^Coiitract det (IX of 1872), secs. 2, 2\ 25 0‘d 

tmi Of remiss wn-^^Fromm-^Opfiimct hg Corgoration-^Fireeidcd mmidemimh 

See OoHTEACT! 'A ct ’ -** ■ *.* *** Ck» 

COifTBAOT-- jP-^'opo^aZ whli, rngimUfied asspni — m e.^*,prmifrii — CJoimifM 
mistake - Unilateral rnktahe-’-Emimce Act (I o/1872), see. 92.j>yovm> 1 — ikm^ 
trading padg not able to rend— Contract diffmng from, ik A prei^/nded to he 
read.'] It is of the eas'^^me of a contract that there should be (exjuvssU or by 
implieatloin a proposal to which an unqualified assent has been ^iren ; without 
such assent there i>» no contract; the minds of the contracting parties are m% at 
one, / ■ ' ' ^ I 

Where a contracting party, who cannot read, has a written contiuct falsely 
read over to him and the contract wr tton differs from that pretended 'to be 
read, the signature on the document is of no force because he newr intended 
to 6igu and therefore in contemplation of law did not sign tho document on 
which the signature is. 

If ^ person expcntes a document knowing its eontent-s but misappreeiates its 
legal f If cot, he cannot deny its execution, 

Dagdu I Bli^na ... ... ... ... (1904) 98 Bom. 420 

minor mid—^Be/md o/moneg—Speel/ic liciaf Jet (Jo/ 1877, b 

sea. 41. 

Bombay AIikoes’ xicr ... ... |g| 

CONTRACT ACT (IX OF 1872), sires. 2, 2S, 25 aw <12— Jfaa/Apk JH 
^om4 Act XZ of* sees 27(2). (17)^'r'/<if SO- — ^duoioipaiifg—'Spe'' 

I meeiing — President ^^lAlspensation or renih A, on — ’Promise Vudirnct hg Vurjmxi* 
fmn Executed mmkleraUtrn ] In order fhata me-etif.g of ^he Bpeviai Ch>ra,ira! 
Committee of a District Municipality should be proporlyTonsti^iticfi, it must 
called by tlie President under section 97 (9) of the Dk^ricl 3lrii!ci‘pal Act flhuiL 
, Aet II of 1881). If tho meeting be notsa ealled, tho defect k i;ot oared bv > 
section 27 {17}# , ' ‘ > . 

Uiider section 6S of tbeOontraet Act (IX of 1872) there can |>o tlK|;fmviitioii 
or T@m's«oo only by mc'ms of a promise* . There I# a proptijuil ui ilit 
' diapensation or remission which is aecep‘;ed. 

Dnderscefciott 10 of the Contract -Act eansldcmlfem w nnl an eh‘KBfitt,ii! of 'an 
agroaaioht In the Ad ,tho %vord -‘^tagreomoat'^ ^refers both to proioia^/* iKaci 
a> $ 0 li of prmisei formsug tho coiatMeration' im each othow** , . 
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Thongli a contract by^ a Corporation musifc ordinarity be made tinder seab siil], 
where there is that \viiieb is known as an executed consideratioBa an action will 
lie thoogh this formality iias not been observed. 

Abaji Sixabam Teimbae Mxjnicipabity (190S) 28 Bom. 66 

CONTRACT ACT (JX OF 1872), sec. 16 — Amending Act FT of 1899 — Wraud*^ 

* YmdaUe Conlravt — Defendant eniiiled to plead fraud,--- Lapse of time — Uhdite 
ifJiuen(*eJ\^ Fraud does not make a transaction void but only voidable at the 
instance of the person defiauded. 

The piaintiif sued in 1900 to recover from the defendant the amount due for 
interest on a mortgage bond dated the 15th April, 1893, by sale of the 
mortgaged property. Trio defendant contended that he did not execute the 
bond witii fee consent and that it was obtained from him under pressure of 
criminal proceedings, 

TTeM, F^attho defendant was entitled to resist the claim made against him 
by pleading fraud, and^ that he was entitled to urge that plea though he had not 
^brought a suit to set aside the^ transaction. 

Heidi further^ that under the circumstances he was not precluded from 
urging that plea by lapse of time : Jugaldas v. Amhashankar (1888) 12 Bom. 601, 
distinguished. 

(190d)28Bom. 639 

"-Each case to he decided hy 
iU <JWn> eiretfjnstanres 2 Meld^ that the principles of justice, ecpiity and good 
eonscxcnc<% do not of necessity disentitle a mortgagee Iro-n insisting on his security 
for a greater sum than what has been actually advanced: in each case the qut«s- 
tion must be asked whether there has or has not been a hard and unfair bargain 
op. 1 ho borrower, but when that is not established against the mortgagee then the 
right to redeem still remains, though it is redeeming not on payment of the sum 
advanced, but of the sum which the parties agreed it was worth the mortgagor’s 
while '0 pay in order to get a smaller advance when he was in want of money. 

Each case must be determined according to its own circumstances. • 

Habi «?. EaMJI ' w. V ■ ; 

23 — Agreement to stifle a proseetition^Oom'^ 

po'imdlng a non-compoundable offeree — Agreemtnt as dffencemaeml option-- 
Suit far wroiuffid vonJiHomeriYj i’be plain i iff suhxI the defendant in Idamagea 
for wrongful arrest and confinement. The defence pleaded an ugfoement where- 
by the parties had agreed to settle their dilf rences in considsjratmn of com- 
pounding some criminal cliarges, one of which was not hy law compouiidable and 
which were then pending between the parties in a Ornninai Ooixrfc. The lower 
Appellaie Court held tliat the plaaitiiO: was prevented from bringing the action 
by reason of the agreement. On appeal — ' ' . > 

Eddf that the object of the agreement being to stifle a , pro?outimii was bad ' , ^ 

fa law, and that the agreement, therefore, couid not be'set ii|» as a, defence ma - ^ / 
Court of Law* ‘ , ■ , , " ' ' 

BAigoEHjaAM V, Qumim DEBEEXxozjr *♦* ■ (1901) 28 Bom. 326 ' 

SBC. 80 — liTigermg Contracts*} In order that- 


EaNONATH SaEHASAM 'V. GoviIfD Naesihv,, 
-SEC. * 6 — Moi^tgage- 


traiiaac*’ ion may fall within see ion 80 of the Indian Contract xlct, there lUUsst fae 
> at least, two parties, the agi^eemeut betw??en whom must be by way of wager, aiid^ 
both sidoa must be parties to the wager- ' / ' ' ' - 

It is of the essontlof a wagorthat' each/ side should stand to win or !os% 
aicording to the uncertain or unas0er>ined ©vont, in reference to which 'th© 
ehaiKJo or rink is taken; in other' words,-; to make an^ agreement a wager thaye; 
must be a eomaioh intention to bet ■ ^ /''';./ 

,,SASlQ0a^,,,,C:.TOKBip'l, *•••,, ‘ (1^04) 28 Bom* 


-iff 


iMf 
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COimABiCTOEY STATlMENTS--.Per>r ?/— the Mhih Court to' 

ifiierfeT0 in mm donal jiirisdictioH'^Criminal Procedure Code {Act P of ISQS\ 

sms. 4S5, iSQ-^-Indtan Penal Gods (Act ZLV of 1860), .vec. ^911] In tlie qmq 
of perjury arising out of contradictory statements tbe Court dealing witli tiieiii 
sbould not convict imless fully satisfic d tliat tke statements are from eyerr point 
of view irreconcilable, and if the contradiction consists in^ two statenienls (.tpposed 
to each other as to matters of inference or opinion on which a iruiii- may take one 
view at one time and a contrary view at another, there can he no perjmys unless 
on oath he has stated facts on which his first statement was based and then denied 
those facts on oath on a subsequent occasion. 

Bmpisuoe V, Lachieam ... (Ifl04) 28 Bom* 533 

OOHTEIBUTIOH — Partnership-^Busolution of pdrlnersIAp-*^ApfomimeMi qf 
Mec&w&* — Psht of the firm — Decree against one tparUicr-^Batisfmiion of the decree 
the partner. 

; See Pahotehship ... ' •«» ... 176 

OOHVEYAMCE — Composliion deed — Trwitees under the ieed'^Megkiration Aoi (/!/" 

' 0/1877), ^’0#. 17(e). 

See Eegistbatiok Acp ... ... .** «« 364 

COPY OP Sm(^MmT--Limmion-'Appeal^Aci XV of 1877, m*. 12. arL 151 

‘ ' See Limitation Act ... ... ... _ ... _ *.* 643 

COEPOBAYXOH, mifract dg^Contract Act (IX of ISl 2), sees. 2, 23, 25 ami 63*-^ 
Mimicipality — Dispensation or remission-- P romise — Mmeuted €omid€7*aimu 

See Contract Act ... ... ^ »«« .« 66 

COEBOBOEATIOiSr~~-icco?wi6 ’ — Evidence Act (Jqf 1872), sees* 82 (2), 84 

See Evidence Act ... ... ... ■ 1,. 294 

OOUBI? OP COMPETENT JUEISBICTION--Pc^ Juikuia^Cimi Fmminm 
Code (Act Xirofm2), sec, 13. 

, See Pm Judicata ... ... ... ... S38 

OOURT-SALilf — Purchase at a Court-sale tmder another decree— MorigugeHhcree*-^ 
Pendency of the exe-^tdion proceedings — Lis pendens/ 

See Lis PBNDBm .... . ... , .... '361:^ 

in one co-widow Zp inheritance from her son— 
Adoption hy the other co-widow — Hindu Law, 

Bee Hindu Law ... ... ... .|6i 

CRIMINAL PROCEDUBB CODE (AG'p’^^ OP ^1898), secs. 303, 

Jur^ — Misunderstanding the Imv — Verdict misiakai or mnhlg nous— Pou’ers tp" 
the Judge to question the Jun/, ^ r 

See ... ' ' - ... " ... ' 413 

M*>* «> *»i* ^ — — SEC. Keeping c emn^ 

. mou gaming house— Trarrard tmder see. B of Bomha^i Prertnilon of (-i'and/iLq 
' Act pom. Act IV of 1 BB7)—Ddmj iu executing the nwrrahi—I^mnmhs cod* 

'' .'mtiom 

See Cambdino ... ... Igp 

SECS. 4-.I5, 4.39— 


alig gMng fhke endeme ma juimal proceeding — dhmner of JLrftsskF^ nf 
e^imVf Gic dtfciiee—MikfMning 'auvry the htuiemm of ///e anfnmt h ku 
pr^diee^AMujmmrd of perjtmj—Protf—Mkrmiimg qf docrnmnlarp emimro 
—FmiomMtal mors mpnndph-^MmmomiSmrkimimH^^^Iniiimt Cmk 
{Act X£V of i860), w. 193; ■ ' \ ^ - 


4fi 







tjrPfT^ y,^>y 898), SECS. 435 439 p • 

the Bigh Coun io%nterfere «• 

Ms 


-SIS a -vl ‘I? r 

back wall of the ph?ntiffv k*® of the"plainti/P«^/’ “ the 

Soforo a D«^ri?A?’ii <■».!, ' >6 


Jitiuiw, auLuiK'ag 

pSB ."• “S'-- 

Hon-xiatitral usbt of ?f n#-i '^^^hintarilv fnv i * ^ ^8»ter was 


* (^^ 04 ) 28 Bom, 02 


■•■V;':,. v;"; ■■ ^ s^.,:;v; ■ ^ ,■ V JX.UMm - ' ' ' 

See 8X7CCESSXOS CssfxmcATs Act .J •'^o paid-Bractioe! 


« <^o^trmed hy tke grandfatUr 

See Hispc I,Aw 
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408 


^'^ti<f-amn-jiJ.u.risd‘wtion-r- 


332 


53?' 


1 ?,1 STo provWoS 
battle amoPnrSiS 

OH, tli 0 7tli Attffnst ^ j Property, On tlie Stir? Tir to ■ 

he wopM safely The dele got Mn 

for hsteision of time to onaMe ^^ptober, 1900, the plaintiff '®*^.'ogtbat 

« July and tbeTrthA^S ^eht bfS ' 

l&a l‘S 

, e™'«ia«.ia,toUdH„‘ 3 “^ ‘i»,aif««a»i to,w„ lit^tT'^, 
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obtained from tlio_ Court adjournments from time tOr."time. Ho must 

, Naeatan- ®. Baoji ... (!904)2S Born. 

— DeCT€6 pfts^^f.d withopt r>n'* 7* " i > 

CivU Frocedtire Code {Act XIV ofl^i-2), sc,-s. '2_^o. 228, 2lt,’58^ ^ — 

See Executioe 


n.;. uiet xir 

See Civil Peocelube Code 


mo 


Code {Act XIVofm±lst Im. ^ Pro 

See Civil Pboceditee Cobe 

' •** 2 U 


SatisfacUrm'- Civil Fronednre Ooch (Act XfF nf ^ arn 4 

fzsz “•» »■ 

See Civil, Peocedtoa' Codr 
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f Code (Act X/ri/ 
^ee Civil, Peooeddee Code 

„ ACT CXVir OP " 

Suit hetsed di>ipOtieeSii n of an eTidi/ia nn'cJr ; r OIIAV. IT ~~ 

mortgage in plaint.'] A suit bqwl or, Trfr.rmw lo a 

does not fail within Clwpfcr [j of thl '^>®P^®«sion of an existing possession 
(ActSFlIof isr.). An incidentel Jr •-'grioiltuHsts’ Tterof Art 

not affeet the question when the su’t is o^^to ■’“^>!'tg!go in the p&nt does 
who is not the mortgagor. " * I’ceovur possession from a pm-son 

l®oW V. (1883) P. .r., p. 184. followed. 

iCBis2i5rA.ri Haex 

dispensation of a contrael-ContM^ ^ 

■ Bemimm-^Vromise-OontToH hv Co>por«Pn'py-lP./:7" ^’-7'^' 

-See COOTEAOT Act ... 

DISSOLUTION OP PARTNERSHTp n, . 

Belt ofthe firm-Dee^ee <^gaimtmie 

partnm—Smt hg the partnm- against 1^00 u.i»*re ' 

P'T&ct'ioe and 2^rocedure, ‘ ^ foi 

See Faiiti^busexf 

AOT n orisij), ..Xsa; 

, ' MuK”JCi.PiiiTY ,, ' " 

, >’«« Bomb.iv District Mtoioipad Aoi-* 

' V.' - ^ awefitkiil mnAii ' ' 
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iMi 


nil 


mn 



dement' 


TT'MP '''m - ■ ■ ■ ■*'*■■"'"'■ '"■■■■■■■ 

^'^demptmn det^ree Transfer of JFropertu Act (TV 

^e^TBANSFEE OF PeoPEETT Aot 

jmTY OP EEOEMPnoXT M 

bee Mobtsase ^/f-^rge. 

1> * 

to redeem mte,> 

-fCM. 7o, 8;-, 80, 91. 

i^ee Eedemptiox 

66>« ABVEE3E POSSESSIOS ... “ 

■« find leg<a origin ojeccmn^:Z of the Sll/^Zf 

InIhiUe f 


y 1883 ), geo. f )3 
« power to enlar 


^^agee~Suhequeni mor 
e-Tranefar of Property Kt 


•Bkggda,^, 


lilr- i''"® *» in appeal - 

legal lEfexenoe from &fits %Sk. 

‘S“ alTStt; 5! 


liil 


GEHEBAl imm. 


xnl 


r ' Page 

' ' 'A' plea of estoppel Bliould not be given effect tC in appeal wlien it was not 

■ suggested in tlie written statement, nor made one of tlio issues^ in tiie first (Jonrt, 
no? one of tbe grounds of appeal, and only appears for the first time in tlie issues 
raised by tbe lower Appellate Court. In sueli a case the High i'oiirt mn inter- 
"fere in second appeal* 

KABsiuenAS ,1?. Eahimaj?bhai [1904} 2S Bonn 

EBTO'B’FBJj-’BedemjpUon suit— Mortgage by persons otUr than the real O'Krier— 
Acquiescence of the real otoner— Mortgagee s jpossessiou adverse to the rt^l invncr, 

AbTEESB "BOSSESSIOK *•* ••• •** ^7 

JliVIDBHOB ACT (I OP nT2)— Indian Tenal Code {Act XXFo/lSGO), 1§3— 
Crmiml Procedure Code (Act F o/1898), secs, 435, 439--Inte}iliomd/y gldng ^ 
false emdence in a judicial proceeding — Absence of discussion of evidence jhr ike 
defenoe — Mxphinmg arowy the statement of the aemsed to his prejudim— Assign'* 
n^eV't of perjury— F^mf— Misreading of documentary emdence— P\adame’nt(d 
errors in prindplei] The Indian Evidence Act (I of 1872) does not provide that' 
there must be corroboration to support a conviction, but in ordinary cases and 
where the provisions peculiar to Indian Law do not apph?, a rule which m fontulod 
on substantial jiistice may well serve as a safe guide to those who have to luL 
' minister the criminal lawdn India* • 

’ ' iMriEOB tj. Bau Ctakoadhae Tilak ‘ (1004) 28 Boin. 


470 


i — SECS., II, o4r— Bombay Prevention of Omnbiipg Aei 

(JBjom, Act IV of 1887)^ secs* 4, 5, 6, 7 — Keeping a common gartiiug -house — 
Applicahility of presumption under sec* 7 to cases u7ider see, 4 — Previmts 
fion — Grinmial Procedure Code (Act V of 1898), see* 8i2,] Pdd, that the 
evidence that the accused had been previously convicted of the same oil‘euC;^5 was 
admissible to show guilty knowledge or intention. 

EmPEEOR •£?. AllOOMITA HtJSAN ... "• 


-SECS. 


■ (1008)' 28 Bom. 12li 

, 82 ( 2 ), 34 — Accounts — CWroboraiioTh] The 

pkintift' relied on entries in the handwriting of lier deceased husband kept in tljc 
ordinjiry course of his business. 

Meldi that entries in accounts relevant only under section 34 of i he Indian 
Evidence Act (I of 1872) are not alone sulilcient to charge 'any person with 
liability : corrqhoration is required ; but where accounts are lolevaist als.> nmhn’ 
section 32 (^), they are in law sufficient evidence in themselves', aiid i he Lj/v duvn 
not, as in the case of accounts admissible only under section 34, require corroljone 
tiom ..Entries in accounts may In the same suit b© relevaiit under htoth sect tuns, nrA 
where that is so. It is clear that inasmuch as they are relevant iinckr seelsim 32 UA 
the necessity of corroboration prescribed by section 34 does not aristt. ' ' 

■ Though accounts which are relevant under section 32 (2) imt u.s ti rmdm 
of "law raguire cor|:oboration, the Judge is not bound to lliviu williitm 

corroboration ; that is a matter on which he must exercise his ovm jndickl drsvrv- 
tloiiasa Judge of fact, 

BAmmsABii p* Bala,!.! Sheiotab (Hhi-lj 2s .Ikun. 201 


4f^3ommeni-' 



The wi'tws.vas not ©ross-tomiied on'th© polnL,' . 

Meld, tlist ia\Y 05 the pointi' is conecMy stet«d in Taylor on Kritlyino to b« a# 

follows J'-r* ' ' - ' ^ 


GIKEEAL INBIX. 


_ ,, , • i , , 

.»'« if StaZf/cS* Sf i *« “*«•« lo. 1» ta.„ ii. , . ■ 


#?li 




It. is ^vi^Iun u.e power of tho T 

““d often mybadeeu-nble to 

V- stage be i„ a position that th^ 


Shakkaeeao V. Rasmi 


58 


evidence act (I OP 1872), sic S%^A ”'. 

, Ebocidceb Code '... of decree. 

' ^ J ■•' M. SlO 

■axistenoe of •mistctJee—Ad- 


rumicm of oral evidencT 
‘Sfea CoKTaici 


ICY,, f, ^^^~~Si'(qppel, 

-i>rt.' Bfiasdabi asd Narwadaei Ace 'if. 
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in nppeall'] AGquielllnoe iTt appecd 

irom facta found. Tliii priiioinirt in r ^ fac 

SiPssIsSgIgg . 

Ivarsikodas ». Eahimaitbai 

PIXEOUTID CONSIDER A Timr ns, ’" ’" (^904) 2SBom. 440* 




«i9 00 



la non 

,,,,,r«)f#ii3,ra,,,,Cfecy^^ 

^B»uaiVA .7APiA .;ir,,Hw^AXK;.. ^ ,; ^ , (1904).28;,Bp«.'.:8?8“ 

%k«re » imm is sent, to 4e «o3tecte for e^Sn Sdt^£ i ' 

" '' ' '• " 

■ i.ft’ .lil'l 

1. , y.ii'.s'!j 




'till 


GIHERAIi IHBEX, 


Psixa 


Civil PrcGediireCode (Act XI? of 1882), and the CoP^cte eoBtravenes tlie deewtal 
com, maud of tKo Cotiit or otherwise acts tdtra his actioB ib* auliject the 
oonttoi and correction of the Oonrt Whieli passed the decree aiul^seiit it to laini for 
execution. 


(18B'7)12-Bom.: 87I'aBd' 6r«.#<irf r. J>l£??i#Kr(1890) 14 
PUEtrSHOmM BHASKAE BaLKEISHJST a PAHDUBANa 


Dev Gopd w Vaetklev 
Bom* 4o0, followed 


WKMQVTlO‘N--CivU Frocednre Code [Act XIT 0/1882), .s'cc. 206 (c) 
%% execution — Exemption from liability to attachment} or sale* 

;$'ee 0 mX.PEOCEI)XTEEOoi)E ... 


(1908) 28 Bom. 238 
'Momc^^Suie 


125 


* Civil Frocedure Code {Act XIV of 1882), <9ee. 268— 


of Sail^^y servant — Disbursing officer outside ihejunsdiciiorf of the Conrt- 
FroMbitory order —Junsdictio7i-2 The judgment-debtor, a railway servant, 
resided within the local limits of the jurisdiction of the Small Cause Court nt 
l^husdval, which passed the decree. The dishursiiig officer of the Bailway Com-* 
pany resided at Bombay, outside its jurisdiction ; ' hut the salary was every month 
paid to the judgment-debtor at Bhusaval by the disbursing officer, through lus 
suherdinate. The Court at Bhusdval , issued to the disbursing officer a' pfolubi- 
tory order? under section 268 of the Civil Procedure Code' (Act XIV of 18B2), 
against the salary of the judgment-debtor. 

IleU, that the Court at Bbusaval had no jurisdiction to attach the salary of the 
judgment-debtor by a prohibitory order issued to the disbursing officer under 
section 268 of the Civil Procedure Code (Act XI V of 1882). 

Abdul Gufur v. W* J* Albyn (1903) 30 Cal, 713, followed. 


•^Oivil Frocedure Code (Act JIV of see. 29o- 
■Eealkation of assets — Interpretation. 


trihution- 

See Civil PRocEDtrEE Code 


’‘BaieoMe. 4 u^ 


2154 ' : 


See Decree 


•Claim of interest mi provided by the ieome-^jDqukmmm, 


mil 


•^Order' 


m 


^.r-Appeal'-^Order passed ymtkout jim\*^dkimu*-CrPcnaHisfw 

non-inUrference in extraordinary Jiirkdictlon-- Civil tnax'dar^- Co''"'.: (Act XJF 

Civil Proceburb Code 

IXTIUORDIXAEV SmiBBmTlO'E-Xseeuhrn of d€crc€-^Onier--AppefM--^ 
Order passed withoiiijunsdictwn--- Grounds fvr nonAnic'tferenec iu cxim»fdimm 
Jutudictionf} Where th© order of the lower Appelkt© Court \Vas passed wpJioiil 
jiirisdictiou the High Court declined to interfere under the extraordiimry Jurisdic- 
' . tie# (section 622 oi^tlie Civil Procedure Code, Act XI V of 18S2) on t-he sraiHifl 
that the plaintiff, to whom relief was granted by the lower Appellot^e Cotirf, wotiid, 

'if' the application were allowoci, be obliged to bring a suit to establish tW riglit 
which he cialmed to ^ the property in dispute, after the apiry of the penc4" of 
limitation within which he was entitled to bring timt suit. 

'PiiTAEAH ‘V, OOVAEBHACTAS *** ’•*« ... 28 Ba». m 

FAME 'S^lI}KSCE-^Ahsenseofiiseu«siiinefee-MeHw/m'iihedffi'>ise~-‘ICxpt0ining 
sttttnnent of ffie aeoitsedto hh pyp'utUco — ^usigm&nl if 
, of, aOcutnentarK eVidence^-'Fu'tiiiameiiial erron iw }tn'»«aWe~f 

Sevinm^al j^rudieiim—Ci'iminal JProoidMre €«ielAct F oflSDSt i^S, 

439 --.J«gfe«Pej,a?Co<^(Ae«Zlir^l 860 ),^ ^ ' 

^P«Binras 'A,.'., 4 W 
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’ ' . ^ ' ■ ' -t'ago 

S AIjSB CWd (/ir<J 1860), l.^Z’^OTtMifiial 

l^focedttre Code {Act V <^ 1898 ), me* 435 , 489 — 'Ferjuf'^^^Coniraiicior^ state* 
^maniS'-I^oiUT of tie Sigh Court to interfere in 7*ensional jurisdiction.] Where 
the accused was convicted and sentenced under section 193 of the Icdian Penal 
Code (Act JCLY of 1860) of giving false evidence in a judicial proceeding and 
'where the <?liarge was based on the allegation that in two depositions, one given 
, on the 8rd Dectoher, 1896, and the other on the 28rd March, 1901, the accused 
had made two contradictory statements, and the case for the prosecution was 
that on that ground, though it could not be proved which of the alleged contra- 
dictory statements was false, the accused's conviction shonld be upheld, 

SeM, (by JenMm, <7. X, reversing the conviction and setting aside the 
sentence in revisional jurisdiction,) that to convict an accused of giving false 
« evidence, it is necessary to show not only that ho has made a statement which is 
false, but that he also either knew or believed it to he false or did not believe it to 
:betr» ' ‘ ' '■ 

Where it is sought to establish guilt solely on contradictory statements, 
iH ^though the Oourt may believe ihat on the one or the other occasion the prisoner 
swore wdiat w-as not true, it^ is not a necessary consequence that he committed 
perjury ; for there are cases in which a person might very honestly and conscien- 
tiously swear to a particular fact from tne best of his recollection and belief and 
from other eircumsfcances at a subsequent time be convinced that he 'was wrong 
and stvear to the reverse without meaning to swear falsely either time.” 

Whore tlie conviction is based on merely the statements contained in the charge 
without examining the -whole of the depositions, the conviction is an error of law% 

’Where the conviction of the accused for perjury in such a case -was sustain|d 
by additional evidence, namely, the statements of the brother of the accused not 
made on oath at the trial of the case, 

IMd, that the statements were inadmissible-and, if relied on, would vitiate the 

Judgment* " ' ’ 

The admission in ©videnee of a statement made by the accused having no real 
bearing on the case but showing only at the most that the accused -in other 
matters had been untruthful, would be highly improper, 

The controlling power of the High Court is a discretionary power, and it 
must be exercised with regard to ail the circumstances of each particular •case, 
aiiiious attention being given to the said ch’curastances whicS vary greatly* ' ’ 

This discretion ought not to be crystallized, as it would become in course of time, 
by one Judge, attempting to proscribe definite rules with a view to bind other, ' 
Judges in the exercise of the discretion which the Legislature has committed ^ , ' : ' 
them. This dkcretioo 5 like all other fudioial discretions, ought, as far as pracii- "• ; 

cable, to bo left untrammelled and free, so as to bo fairly exercised aocordmg to " ■' - ' 
the exigencies of eachoasoJ* ■ , ' . > , ^ ‘ 

Fm CMAwmrAMtAM^ the case of prjuiy arislhg' oi|,t of coutradicto#' 

»tatemenfe the Court dealing with them should not con-viot unless fu% eatisued. ' 
that the statements are from every point ol view irreconcilable, and if the ©onto- ' 
diotion COTsIsts in tim statements opposed to each' other as to matters of inference ^ 
or opinion on which a mm may take one view at one time and a contrary view , , - 

at another, there can be no perjury, unless on oath he has stated fack on which ‘ , 
his first statement was based and then denied on oath on a subsequent ^ _ , 1; 

oeottlom ' . ' ^ ' / ' ' ' ~ 

■ Where tht^ sole and whole question is--are the statements forming the sulij^tl;' 

"of the otorge so contrary that one or the other 'Of them must , be 'necessarily 
false f'-**4he 'gnawer to that question depends upon the construction to be put upon 
the two d^^itiow from wlioh the statements taken < and their coMtruction, 
m himi Im cowimetionnf is a'tuwtion not ot laot 
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It la liot correct to. say tBai tliejaw ast ia!d dowi hi ills Crhuiiial Fraiesliire 
Code (Act T of 1898) gites the High Court iio power to iuto i-vidoijce in 
revisioB. ’The Bombay HIgX Court lias, as a. matter of practice, laid that it mil! 
not go into evidence as a rule, but will 'interfere only iincler special eirciMustancc.s, 
or m^liere tiere is an error of law. n 

Tlie accused in a criminal case is merely on tlic defensive nnd^ there Is 

any positive admission of a fact by him, any omission on Kis part to cxplfiin wliat 
indeed can be explained without his explanation should not be pressed againsr. 
him. 

JP:bjb Astoi^, J:(pontra) i — ^The rule of practice is that the High Cotirfe ordinarily 
refrains from opening questions of fact, when no appeal lioip except on seme 
ground of law and in order to remedy a clear miscarriage of justice. 

.Where the question ^before High Court exercising its powers of revision Under 
section 439 of the Criminal Procedure Code (Act V of 1898) is one of appreciation 
of evidence, the rule of practice adopted is to refuse to disturb a conviction when 
there is legal evidence, oral or documentary, to sustain it. ^ 

’ ^‘tinder the law of British India, it is not necessary tlmt > the charge sknild 
allege, which of two contradictory , statements upon oath is falsej but it is sufficient 
(unless indeed soma satisfactory explanation of the contradiction should be esta- 
blished) to warrant a conviction of the oSenco of giving false evidence to show that 
an accused person has made one statement ui^on oath atone tin ie and cliivetlr 
contradictory statement at another/’ It is not the duty of the Oourt of 
, instance (and far less of a Court of appeal or revision) to supply ah eaini an ex- 
planation which the accused' himself has not suggest ed or rai intention or know- 
ledge v hich the accused has not claimed. 

' EMPEjson'«?. Ba-nkateam'Dachirah o., * (HN}i) 28 Bom* 

EEAH ]) — Yoidahh contract^ Defendant entitled to 'jffhtad (f 

Tlndm influence — Contract Act (iX of 1872), sec* Id.] Fi’iooi not liioko n ' 
transaction void but only voidable at the instance of the person dc£ran,,h'-.t. 

The plaintifi: sued in 1900 to recover from the defeulani the ivo-ai/t duo Uu 
, interest on a mortgage-bond dated the 15th April. lS9.*b by sale of the loong-ngr/d 
'property. The defendant contended that he did not execute tho bond fre,‘ 
consert and that it was obtained from him under pressure of criajlnal iirr'fui^dhtgH. 

.Eddi thatfthe defendant was entitled to resist the ehtii a innde fig.dmt Idm by 
pleading fraud, and that he was entitled to urge that plea thorgh lie Itmi not 
brought a suit to set aside the transaction. 

■ BakghaOT Sakharam u* Govihb N’absi^w (lOCi-i) 28 BtuiL ii;J 9 


-DecMmikni*-^ Vowd’^ 


» 


EBETHEE ElBIEF~rkcte:a^orj^ „ snit- 
Specific Melief Ad (I of 1877), see* 42. 

Noo Bprcific A or . ... 

'ErimntlonofGamhrm^Ad (Bohh .{A fV of Isd-}. 

4, S, 6, 7-^Keeping a conmmn gaining a mi 

sm* 7 to cases undm* see* 4-^fVarra^ki nndor see* in fmyuiioi the 

warmnf-^Fmmom comneti&n — Crminal Froemiare I* if 

see* d0---Emdmce Act (Acil qf^lB7% sees* II, 54] On ilic Uuh 11)1 ih'a 
was Issued by the GommMonfer of Follco at Bornhay i-ii'hu' 6 of 
' ' the ^Bombsay - fttoventioii of Gambling Act (Bom. Act J.\' of 'Car ilia 

arr«t df wcUMil 1. In exeMtfou, of this warrants when, mi tlu» Ttk 
• ' 'thepolict entered the room of aceusedijho wtimi phtr w.im st.noi bv ilir ittidriig' 
party; but there found plajingitedhoii the gmiml and ,ieii pArnttiiH, bw!id*« 
wwd I, were found sitting in axirda. . Bpoa’ these lkt*» thi- BlngiHtriilAi 'mih . 
Ytefce4ilh0'|ioWM'Of'le^mg.ae«inm gaming ffuuiet m oiifliwt* iiiilfr mi'iuii 4 
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tion the previous convictions of the aecusofl nnL . 4.1 ’ eonsidera? 

appo.a to Higlfciu;.!;" '»««“»* of foe aUowod by 

con^iSi a?STh?;res“4«M dissenting), affirming the 

tmn oi Gambling ,iot (IJom. Ac^IV of lltv ^ ^0“% Preven! 

- « section 0 as well as to those falling witl "the S”|f 


Paga 


(BomfASl?5‘i8S7Sr5s“^^^^^^ Prevention of GatnbUn^- 

had ekpseil between the issue of a wamif “ oonsiderabJe intervri 

eseonhon thereof ; «ndor section 6 of the Act anfotTe 


of th, 


presnmptmn created by section 7 
h>r tile purpose, ot section 5 of thrlef is suffiefeni 

ht.i . io;i 4 , .7) so tar as regards the fact that tbV saftcjOTt for the purposes of 
alone s«.; ,eie„t f,, the i^urposo of sLS toat tof'i’ ^ « oot 

1*1 lied pi/rsoiu ^ Ixonse was so kept or used by 

ot^Ciambfhv^''i‘,?(£oJ; ToflTTmtT^ih ^ Prevention 

prcvionslr conviefed of ;i similar the evidence that the accused was 

ot or section 11 of the IWdonea Act^I of 18^2).* either under sectioh 

section of ofsirarrant nnfer 

Gl. ARDJAN AJJD WAEDS ACT fVlTT OTT laonx •••636 

a,.«/h.oW.rceeeL ' 

*e fetrccEssiosr Cbbtiwcatb aW ■ • <?/ ^.. 6. ef. W). - 

■■“ ••• ■ iufSM. 


TA'tUlvDA'RS’ ACT (BOM, ACT VI OP 1R88> 

___ ^ ' " 


sBo« . ,, J2-^JBepres'0nia'-o 
'mis interested ptniks^ 


'.Eiuduhi '-e' Att (1 0/ wlb'' '^f-p^oeumsnt—Ptoof-^ 
he was ai-qnninteti with the haadwitiog witaoss sfated that, 

pimiitoliwi-iu-ciuef unyimestion'-ithi^won’^ ® ^ ¥77“ ,aot asked ,iii ' 

sewral matters 


«aani|jitiw^inniiuer jaiv <imtion T Jiaicea lii 

ludicnted in tins espjaiititimi to section 47 of tfo sswral matter^! 

The Witness wtm not cims-examiS" lo 0^1872). 


».,Sote f™ stated in Taylor on' Evidence 'be 
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■may at tiiat stage bo in 'a position to eoma to defoiife eoiirlnHum on 

materials as to tlie proof of the handwriting, , ^ 

Bhakkabeao JR.amji ' (KM}S)2SBonu TiS 

HIGH OOURT RULE 105 — Wiiness — •Application in /or 

aiiendance in Court J A witness who attends the Court on a suhpauta is entitled 
to demand at any time his reasonable expenses of such atfendaiiee from the party ^ 
issuing the subpmna even though he only gives evicleiiee as a witness for a BartV 
to the suit other than the party summon irg him. 

... (1004)38Bm. eir, 

B^INDU Adopti(yt:i~~-‘CO'Widow8“~~J2stcit& vested hi oJic co~‘wi-dow 5?/ 

amefrom lier mi- Adoption, hy the other co-widow-l A co-widoiv- carm«t maka- 
, an adoption without the consent of the other co-widow in whom Ijv inhoritonco 
from her spn the whole estate had become vested. 

Bahkmahm v. Ead/iahai (1868) 5 Bom. II. aB.(A. 0, J*) 18l, distiil^ttisheil* 

, ‘ Bemhte^ the consent of the other co-widow would not ^ v{ilid'*t<'» the adaption. 

Eashibai,:.;;^ 


district ot Eharwar a sister is preferred as an Iieir to a l>rother*s widow. 

:■ : ••• "■ ■' ' ' V : "V ■ ■ 5g-: :p03);#8:Bom*.:;::p 

•^Father's dehts-Son*s liahiliiu to pui/P\ Ender TTinfPi T.fui? 

piousobhgationofasontopay his father's debts exists whether ihij Mher^ « 
hviny or dead. The mere fact that a father is alive when ^ the decree aifaiist him 
is sought to be executed does not absolve the son from hi^ liifvTtv n,.! 
himto say tjbtsatisfaetiouof the decree shall not b“ IbhS t 

;int^^ When, however, the decretal defat i taintftl by ^ 

,r contend that the decree is no^ 

hini and establish the contention in a separate suit. ® ^ 

GoVIKD V. SiKHiSAM ... ... gg 

i!/ uthcr’s i httf’s son 


-Gnjardt— Father’s father’s sister’s m\.v,hM- 

ISS-J.V— 7... 


iLieiLilnl htdi 

■ to 'a fathers fathers sister s^gimdsom .1 ■ iiiiii 

Under the Mayukha a widow has no testamentary poisver of 
moveables which have been inherited by her from her hushn^nci ^ " 


prefeiviitial iwtr 
disjjWrSithui rH'tw 


Gadadlmr JBM v. OMndrabkagahai ( 1892 ) 17 Bom. mo, fcilIiiiTd 


, CEAMAmAL V* GAJfESH' MoTICHATO 


’-Mitikshara — DeMs^ 


tiiici}/ # fhtm. 


. j 7. .7 Vr";'" 

iM.hy the grandfather as amrety.] Under llimin law a/ laid dmv, „ 
JfifuMarft a grandson IS not liable to pay a dob-f ’Hhirh his . 

■ tocted as a surety unless the latter iu accepting the HafaiiU v of a mm f , hv,! 

some consideration tor it. , ' nunui 

A narty is not bound, generally speaking, by a fikiuler's ndmisHion in nnrniiM.iit 

^ ■■ HAHAtASP7,Vi!HKA!rACHABTA ... ^ (HfOi) » Bom.. 4«3' 

~—*F(e4iUon— Joint fWjjmig^'.^Mimr' 

, t**' 38®! 
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d^al<^t%<ms rm^’ttingjaintprdpirtg— Minor's ekrn. 
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GlNBBAIi INDEX* 


JB!<?M,‘tliat ola^so (h) of section 4 of tlic Bombay ♦‘Ecveniio Jtiri^cru^tion Act ^(X 
of 1876) presented no bar to tbe bearing, by tbe Civil Gcnirt erf ilu;* C3t»iite»ti<m 
set np by tlie defendant* 

An objection to come within 1st bead of sec! ion 4, cla-iise (h'\ {.bo^ IJoiiibay 

Kevemie Jurisdiction Act (X of 1876) must be to the nnionnf or inritkinoo <*f 
any assessment of land revenue ** itself and as sneb, in otbor wdrds* apart from . 
tbe question of any other and independent right* if iin tOia;np‘;nHjy t»‘rio,nt 
complains that though bo is bound to pay tbe agsessuieni of land reijeutie, iho 
amount or ineidejice of it as authorized by Government is too high, having regard 
to tbe naturo of tbe soil an! <juality of bis land and other like considemtbns, the 
objection is one purely and simply to such amount or incidence, ^ Hut if without 
questioning tbe legality or propriety of the amount or incidence s(h bo^ 
asserts a right independent of and having no relation to it, such as a riglit to ^pay*’ 

I ’ a certaip fixed amount annually under' a contract between him and tlio IiKliriddr 
be cannot be said to object to the amount or incidence of the asscHsment. Kor 
' c^n such a tenant be said by bis objection to object to tbe validity or eircoi of tbe 
notification of survey or settlemont under the 3rd bead of clause (b) of section *4 
of tbe Bombay Ee venue Jurisdiction Act (X of 1876). 

Objections ” in section 4, clause (^), of tbe Act can be raised by a suit or In 
defence to a suit. 

, ■' LaKshmah ^ *.* ... (1903) 2S Bom. 74 

IXA^MBA'E — Da&mme Smyasi mid Gosmi EwMlwak-^-Kadm {uneknt) Jkikn — 
JSsoheat — Corporate body — fluctuating eommmiiiles — HJiitii cf the Couvi^ if 

f msiblBi to ^nd legal origin of eonsting facts,'] Tbe plaintins. wldBC title m 
ndmda'rs of a village dated back to 1762, sued on the strength of their tifck m 
IiigjJmdars to recover, on account of certain bales, a sum of money wliiidi thc)" 
alleged was due to them and was wrongly taken by the defcmlant* " The 
ant alleged that tbe baks wore iTndliOT (ancient, that is, which inl.o exists 

once prior to tbe Indm grant of tbe village to Gie plainti ffs* iinct*»tcim| and had 
escheated to Government. Tbe Oouit below allou'cd the ehiiim 

On appeal by tbe defendant, 

Held, confirming tbe decree, that in order to make out that tijo Ch)Teni»ieiit 
bad become entitled to tbe haks (Dasname Sanyas! and (rch'avi valid by 
virtue of an escheat, three things must .be established, namely, (I) that tlivro Was 
abentablo grant to imlrndmik, (2) that the heirs of ihdsc indivkiimis luiva 
failed, and (B) that on the happening of these two coiulltloiis the imks wmM 
escheat to Government* ^ 

Tbe btirden of establishing a title by escheat lies on those who a wrt 

The expressions Dasname Sanyasi and iimmi !55u!Klivalo do not <'iiiikiil0 
Mividuals. They indicate a group or community of Sanvasis or i lc*s-iiV 2 », 

The law of the oouiitry recognizes iuetuatiug coiniimiiitlo'S Irgvd 
capabla of owning property, as, for instaMo, the easto and tius vHhigik tlia '' 
ImMdrs In the present case were oommunitks eoiupusii^ I of flw ivligl'mii eh»iiiont(| 

^ ' ■ their 2 )ames imlicato. ' ' ' ' 

. CO, rporate body Is dissolved ly the lotaUoHH of itn iisM'iiIh'w, ,!ml « ' Mioi 

dissolution tlmre is no escheat to :tbe;0rown either oC itslimdi' or Iw 
, On4k IMution of tbo coi|jpratiO!r toe of the gncot and the 
of aJltwqMmn onrtlie fior|Mwatlon%;rent-i%r^^^ that ifity kjosuiic 
eci ^,iAeutt'i,beoas8 of thedeatb of ^gmntee of an afiniml paymcnl on, I, of ipl 
to last dhWhg tbHem of bk life the s!«b into kmi mt it« 

tion, so whto 'the gtantee k a’.oommisitltj andjlo grant 'kte ilwinft.'llir 
term of m lU aimilftr- raiilt fol|owin,' - i ,i “ 
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OElfiSKAL INDEX. 


S^CB^ABT OB .. 


Secbetaby OB Siam Haibatbao Haei ^ 

income AND* pp^OPITS~P.., z , "■ 28 Bom. 2 

m ^ purchase for ’^^^^ngement h^j 

■ fe.tr “"' ■'“* ^-"feX'sS;.^*/?' 

. -<«<•«-. A.* 7./ 

lNClJMBBANOEE~.p^„.«„,,.„z . ;“ "* *” ... 50 


w --z vyAXiS iiOa? 

INCDMBBANOEE~.P^«.«„,.,z ‘“ •“ - ...50 

INHERrrANCE-a»^„ ;•• - ... ... 30 ] 


JMHEEFrAHCE r *'* *** **• • 

Iiimm..M i*l f a VFidow has tin 4-n„i , 
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iunented bv h#»r i y-c ai 

Bhaf t- m z , , iier fiom her husband. 

.. " >=»"• »-«>, f.n.« 

TkTirimr/ 1 ,^.^ **•■.'.. /a 


^ Afxoa'icHAJTD 

I».mNmON-DorfrtTO^o^„ suii-n.T .■ "' ”‘ Bom. 

Spboific Belief Act ... ^ 
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««^ O* — Buildcm ovef « At A ■ * • ■ ‘r 

''■’.•!! of thf pkint'4^ wK! ,7 enoroaehed on m 

' frcjiiiiii wiiw tho defendant bdcaiisA ^^erely teelmjeal rh- 


^^h^^nron'Srf'^ fW thTtiZ r*’‘ 

- rota, d was coiAhmby^ onlj a fU o^^of 


' i/M II i 1 '' ’ ' • 
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GEKBML IKBEX. 


BiJUIiYTO NEIGHBOUE’S Jhr f}mkuhihM-^lw^ 

eokithn of nmi-matf through the iremhe^J} Tiio defimdaiit a on, liij? 

land for tlic foundation of a supsrstrncfctire on Ills land. Thts tjinujli w.,\s hi 
mid in a line vitfo the, back wail of the plaintiil’s lioiiso. Tbc luhv waf'^n* ivlhm M 
in the trenoh and percolating mto''the foundations of the phdii tilt’s hnm\ (*a‘nsi'd 
the hack wall of the pkinti:i’s house to subside and caused other n'le 

plaiiitilf brought a suit to recover damages. 

I£eldil% that the defendant had a right to build on Ins land and for t lie 
purpose of building- to make ditches for foundations ; 

(2)'thattheefeectiyecauseof the damage being the peioolathm of tho nun* 
water Avhich collected in the trenches and caused- the shrinkage of the homo, tiie 
defendant was not liable. 

■ Before a person can be held liable in damages for infurv caiuiod to his neh-h- 
....bdurs land 'by .water either flowing from the foniioifo land to the latterly ”or' 
percolating from the on© foto the. other, it must be shown thd, the? water wm 

. bronght or colleeted on his land by him volimtarily for his own purpoaos in » 


VUAtlilUtJ 

noil-natural user of it. Otherwise, he is not liable. 
MoholaIi V, Bai Jitkobb 


aviOHouAn iiAi JITKOBB , , .... (1904) - 28 BoiiL '473 

.INSTALMENT IN DEE AULTr-J»fe,.o#,,o;,-Jlforfwo-Jf, 

. tts cntw'eii/~i‘ramfer of .JPrOiwt^Aet{ir of 1832}f secs. bS,ioaitciiii 

, NeeMoETfatAflE ... ' ... ___ 

INTI^TION— 

,. (Bombay Act II of 1890), sec. 47. ■' 

See Bo^uday Sait Act ' ' ' .w . 

, AHaYfl.mysecs m,^andm The Courf;fo%>ot i;r^k4i;Ci 
pound mteresfc they do -not award .it in ibo absoneo of stipulatioii, Init wl .* -. 

„ there IS a clear agreement for its payment, it is in iho ab.somte <.t diseniillin^ 
circumstances allowed. - ^ 

HaBI r* EA3IJ-I ... /!Ayr, a^. n ’ 


£zr 7 fli 77 \TeTM ZwrSAXy „/ .ntrfv- 
See Lr^ciTATioisr Act 


(mi) 28 [iT.l 


AHTEELOCBTOBY OED.EES-«*P-rfo^ Oonndi^Zeeiee i a y 

. gumUofi c)/“Ue/ifTO Fateni, cimseJ 13, 40* ■ ' ' 

See hmtms Fatbnt 

sccs.3,MMwn'(2},5, 8, 23, 27, 2S-Mla~UU £4'. Z 

mnM water or to obsirmt the use ihnpeof-^Mhm'MA^ /Iv,,, *’'f 

■ MMsf ,, 

Sm BoAIBAT iBEtOATIOJII Act ' ' 

" ’ , ‘ » «.» 

, *^01NI)Ite OF lABft'ES— A.7 7%r* 

Xf'.r- 

generaltnlflttet.all persons intereintodlongb.t t« fe-ma.i.. ^h' V' . * 

owr namereusthey may he, so tljat the-.Sonr't'. mav !*,• V -oiwli * 1 *' howjKh 

justice by tedipg nwa md settling & rights aU fl Z*? ' 

■ the o.dcA <4ih , « :“y,: t; 
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00 preveiitcd. T]p« mU 
cases and there are well es tab! 
0 Court under seotion 30 "of tl- 

kea.^presentativeorder: 
fc?.! J±°5® to have 


^ f T ?• f^onbt:, ’ yields 

oftbf r • 'i"“J|fi 8 ations 
ot the Civil Procedure 

Gujardt TaluHars- iot 
, “"''® interest in the 

" •‘‘W recorded under 

iroceeding is not ordinarily 

••• (1908) as JBom. . 
I, sec. n-Civil JProcedure 

'^^^jn-SuimeneTfiu 

to tne period of UmAfaiion. 


coparceners- 


defakathus 


g,tmtion theJk, 


'imiiial deprocedure 


Acr" 

Aj'rcal/oB-^S'«h(rrof .SAIF of 

'‘fUe Omrt—ffrimtor,, offia 

ExEoimoif 

ExtQxmo's ^ S 28 , 

A>« OlTlE, PgoaEDpBI CODR „. ■ ,'> . i ,''- i' , ' 

Bevenua d'nHsdietfed A^ttitf^IsR'^-i'n «ion ' 

,; r. TftBjactoBmS OJ- grAra;i'W.t»r,., ' '. :. ' ' : . 


re£lfe^’ 

ecoui assessment aeeordinq 
^^oject'i7n$ under sec. 4 ® 
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MINERAL IIBEX. 


Piiffe 


Airninktmim^ Gimntl-tCinn C\m4-Lfmikij/ Vmd 
aourtsAct{X2Voflhm\see,^2,'}. A stilt ag^iinst tlio AamlrmimiOT llrivral 
as rtoreseiitiitg tlia estate of a deceased 'private individual miisi be brongbt In the 
District Court and not in^ tlie Donrt of a Siibordmaio hy virtue iA 

section 32 of tlie Bombay Civil Courts Act (XIV* o£ IBdb)* 


Antone V* AnMisnsTBATOE. Genbsal of Bombay 


(b)04) Bcmu (m. 


JURY- — Pfocedi(>T<i Cods {Act F" <^lb9B), secs. 303, 

^t& 7 idmg the law — YeTdict wisiahcn ot amhigiiom — Pqwctb 9 / the Judge io 
iion the /wr^-] Soc*.tion 3C4 of tlie Criminal Froceclnre Code (Act ¥ of 
obviously contemplates cases -wliere the verdict delivered is not in aceordanco with 
what was really intended by the jury. It has no application where tlieice is no 
accident or mistake in the delivery of the verdict ; and the nilsfeako Jics in tho m 
' . ^ misunderstanding of the law foy the Jury. .If such a mistake results hi m qtto^ 

' \ motis verdict, it can be corrected only by the Judge disagreeing' with the Jury 
and referring the case under section 307 of the Code to ihe High Court. 

’ at There is no provision in ihe Code of Orimliml Ptoeecluro 

(Act V of 18£>B) which empowers, the Judge to question • the jury as to their 
reasons for a unanimous verdict when there is nothing' ambiguous la tl^o, 
verdict itself, and no lurking uncertainty in the minds of the jury thoinselves 
regarding it. Section 303 of the Codelhnits the power of the Judge to question 
to eases in which it is necessary to ascertain what the verdict of the jury^ is — that 
is, where the verdict being delivei'od in ambiguous terms or with uncertain sound 
their meaning is not clear.’* 

Imfebob tJ. Kokbiba •. ... ... ... (1004} 28 Bom. 413 

KADIM HAICS — Indmddr — Dasmme Smi^asi mid Gosan ZiualmJc — 

Corporate body—Fluetuatmj eommuniUes — Duty of iho Court, to 

legal origin of existing facts. 


See InambIu 

, IiRTTERS OB ADMINISTRATION — Scope of enquiry prkr to grtmi’^Pi\ieik/\\ 
On the Imaring of a petition for issue of Letters of Administration to the estatti 
a deceased person it is not the province of the! hurt toga into iinestlaiivH of 
title to the property to winch tho Letters of Admin islnit ion refer. 


OCHATAEAM NaXABHAI Vm DoLATBAM Ja3€IET2?AM 


(1001) 23 Bom. 64 i 


LETTERS PATENT, Clauses 13, ConueU-^Ltmc k> 

hmtonj orders-^umdwiiiMy question The Bigli Court in tlie exiirciKe 
, of its Exkaoidiimrj Origiiml Civil Jmisdiction roinawl to itself for trkl 11 Kiwi 
‘ . iustithted IE the Court of tlio Roskleat at Aden. On mi iippliatiaii linviwg Iwcn 
made for leave to appeal to the Privy Council, ^ 

Mdd, that the certificate prayed for shonUl be given, for (f) wort if iln 
to be appealed frouF was Interlocutory, the High Coiirfe lin,4 dkcnMlon t^'» vmiit 
the, oerfeificsie under clause 40 of the Amended Letters Patent ; (2) thil nJm o| 

' the subjectHiiatter was Rs-. 10,000 and (3) ilmcinestion raised was imv. td jiirli' 
diction^ ' y ’ 

^ Mwioipal OsmoM^, Abbst, V. AmxjL Kamm 


LtCllSE-Pfjff I 


m Item. 2ii 


^Aei{lH afl888),, sm 


' -dcMl fMfpl me, ' TIio power of the Mifiiii'iiAi C^cnwii 

of Bondjay kv|mnt a Isccnee mxim saclion of the Oily of Iteitibif lltiiiiciMi 
Aet'(Ip, of 1088) weMes the iww'eiylte refuse If# . y , P- 
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cipal 


GENEEAL IHDEX. 
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* 


sioner is nsiug his authority with some indirect motive and for a collateral 
purpose, not for purpose for which the legislature Im armed him with tto 

power, the Uourt cannot interfere ivith liis diserctioiu 
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isMAra tu The Muxicipae Oommissioher op Bombay : Ahmed Moosa 
■ i’. tHE Municipal Commissiohee of Boaibax ( 1903 ) 28 Bom. 253 


Mh2 s ‘^Cf barter- pa to snhlef-Suh-cIiartep'— Goods shipped mder s%h- 
dmpt^itnd Ulh of lading mttliorized Ip time charter ---LiahUikf of such goods 
for hen gtnen hp Ume charts r--^^oiice of time eharler--^^ Without wejudice 
to mL<i chafer f meaning constmctmij andefectmfhilkof lacUnq--- 

ImnformrcofmsseL 
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lAMlfATlOW-^Mamlaidm^d Courts Act (Bom. Act III 0 / 1876 ), 
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m-^Limttatmn Act {XV of IS??), sch. If art.-dl — Possessory Suit in Mamlat-‘ 
dans Court — Mejection •of plaint — Suhseguefd Suit for possession on title m 
ordinary Court — Limitation^} A plaintijft suing in tbe ordinary Courts on his 
title for tbo possession of land is not bound by reason of anything in article 47 , 
sdieaule li, of tho Limitation Act (XV of 1877 ), or section 21 of tlie Mamlatdars' 
Courts Attt (Bonn Act III of 1876 ) contained to bring Iiis suit within three years 
h-om the previous rejection of his plaint by a Mauilatdar in a suit for the 
possosfriion of that land. 

As^ a suit on title is outside the Mamiatdar’s jurisdiction, a mere rejeetion of 
a plaint by him cannot be treated as an order binding the plaintiS’ in' reference 
to that which is the cause of action in a suit on title. 


TinCABAl V. Haei . 


( 1904 ) 28 Bom, 601 


-^Bedemption suit’- 


Aegniescence of tie real owner- 
Sm ADTEB.SI 5 POSSBSeiOH 


persons other than the real ozmut-^ 

-Mortgagee* s possessimi adverse to the real owner* 
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IiIMITATIOM ACT (XV Of 1877 ), secs. 5 , li-^AppmU-BeUp-^Brnmo^tlim' 
laheii np hi prcmmdmg an appeal in a wrong Cmrt--- Sufficient mimil In »*» 
suit for partition, the High Court on regular appeal passed a decree on the 26 fch 
February, 1898 . E„ who was a party to the proceedings, applied ‘to the 
Subordinate Judge on the 16 th fehruary, 1901 , to execute the decree* D., who. 
w'-as also a party to the suit, opposed the application on the ground that it wag 
time- barred. On the 4 th March, 1902 , the Subordinate Judge held the application 
to presented within time* B, appealed to the District Court on the 20 th 
Mawh,' 1902 ; but that Comis on the 28 tb January, 1908 , upheld the order passed 
l>y the Siilwrdimate Judge, Against this decision D. preferred a second spp'ow. ; 
to III# High Court on the 17 tli 'April, 1903 , on the grtod 'that -the DiwM 
' Court shoiild kiv# held that It had no jurisdiction to entertain the va##alv ';:0 ' 
ilw 2 Srd Jkui 1903 , the High (hmi held iimt the District %dge^diW ^ 

diiitiou to entertain the appeal and directed him to return - the appeals to D; ^ ‘ . 

' fiwnktioift- to the proper' Court The ap|ml ' 

’ ’ llfeh July* 190 S, to Bn who hied it m .-the High , Coutt ;on^ the , 17 m July* 

‘ At tho hcaidngu^ prolinainary objection was raised .' that -the appearwUs ptosented, 

, kcfowd’tiw# niwl mat thp' delay € 0 'Uid;not;ba 'excused* ' ' ' 


' Sd£ -ilmt. tho appeal was presented beyond- time Add that ®o:st»Ment mw 
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pitioiilitttf it could not booicnscd under section 3 Iiijniktion,^ci;;(S^^ 
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LIMITATION ACT (XT) OF 1877, am. IS, aet 15!-,/,', , i , 7 
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Haji Hassum d. Num Mahomed 
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principal debt should 
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G-opal 1)a<fi «?.'Gopae bin Bond , 


(190:3) ;2S Ikmu 


QPr» m ^ jrroneanre Undp (Act TfV /*/ 

.7fli/Ll|:S?47.!sr?rA«/5s^ 

.iarse-JoincUr of oo-plainmi afier Z 


“BEG. 22 — Oi^il Proaednre Code (Act l'“/T''' 


7-7 • w me — uoieei 


a late si™ If thepnanagcr pi the famdy. ul 


t J. i 0 .1 q ciN Gue aiauacrar o t>ne /fin-Oir 

satisfied to be represented by the nlaintiff'o i staU'd iliut they av.- re 

■were ioined ns co7lnn,Kftt A.rr® the manag-.T ot the j. faniily, 


Avere joined as co-plaintiffs bufc nffAr+ltx inroia^or^ o tjie ji ii-ft farnflv, 

scribed for the suit. The first Court i h^-^raal of Ihnituium p!v« 

revenged the decree and .1 ud... iu aruv.i 


^ revenged the decree aiicl dismissed the r 

. , Mjijaitatioii Act (XV of 1877 )^ " " timo-barrei un/i.n“ Pceiioii 


of tlie 


pEel{d, TeYQmhig the decree of the 


ihtemlm dmrny ^^±othec^ L 
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merely joined for the purpose of safeo'nardint •^''*'**^* pai1ie« aw 
them and othera elaimii^Si^ «« 


necossaiy to raabla the Ctiart to 


thm^and odmrs dJmi;;;';rer:iir^^^ 

apjrhcatiou of the p/orisions of section 22 of thJ r ''\'®‘‘*®‘''""'’’"'‘’'> fh'' 
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tto institution "f'** 

Jy affect the night of the ormnal nlrintitl’t 
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GIJSEEAL INDEX. 



WITkTlO'M ACT (5¥ OF 187'7), sgh. II, ae®. ’PfoeedwH Gode (Act 
XIV of I88:2|, IBj explanation Manager*-^ Possessory svit m 

liamkidar^s ihnri m a pemmai and pnrafe mocmhj’-^Snhseqnmt thil stdtm 
a representaim mpacitf — LimUation.'} The defendant took the house in dispute 
cm lease frcln one Baghiinathdas who 'was the manager of a certain math. After 
the death of Eaghnnathdas his diseiple, the present plaintiff^ brought a possessory 
anitin the Aiamlaidar’s Court against the defendant, and the Mnmiafcdar on the 
lUh May, 1889, dismissed the suit on the ground that by not producing a succes- 
sion certllieati? the plantiff had failed to establish his title as he|r to Eagbmiatli- 
das. Subsequently tlie plaintifl’, describing himself as the manager of the math, 
brought the present suit on the 7th February, 1900, to recover possession of the 
house and rep.t or damages for use. and oconpation* It was contended that the 
was time-barred nndk' article 47, schedule II, of the Limitation Act (XY of 
1877), it being not brouglit within three years from the date of the Mamlatclar’s 
ord8j\ , 

% SeM^ that the suit ''.vas not time-barred under article 47, schedule II, of the 
Limitation Act (XY of 1877), because the first suit in the Mamktdar’s Ooort 
was brought by the plaintitf in his personal and private capacity, while the second 
ftuit was brought by him as niaiiagar and on behalf of the math. 

[o connection with tlio property of a math there arc two distinct classes of suits ; 
fclmse iu which the mauager seeks to enforce his private and personal rights and 
ihose 111 which he seeks to vindicate the rights of the math. 

A math like my idol is, iu Hindu Law, a judicial person capable of acquiring, 
lioMlng ancb vindicating legal rights ihrough the medium of some human agency. 
When the property is vested in the math, then litigation in respect of it has 
ordinarily to he conducted by, and in the name of, the manager, not because the 
legal pn>perty Is vested in the manager, but because it is the established practice 
that the suit should be. brought in that form. Bjit a person in whose name the 
Huit is thus brmiu'ht has iu relation to that suit a distinct capacity; he is therein 

straiiger to himselt iu his personal and private capacity in a Court of law. 

AtJ order in a suit does not give rise to the bar to which es:pl%na- 

fion 11 of section IS ol the Civil Procedure Code (Act XIT of 1682) relates. ’ ' 

IUb.viirao t% Lax3Ia^'»as ... (1903) 28 Bom. 1 

* 

II, ABT. 119.— Ah aivene§ interest m 

heimeen the pUrU&s-^ Adopt to declare mliddy of adopt ion-- InUrferenm > - 

wUh adopini son, miure qfi] Article 119 of schedule II of the Limitatioa. Act 
{S V of 1877) applies to a suit to obtain a deckration that an adoption is valid""; . 
imd there are no words iu it making it applicable to a suit for a declaration that an 
, alleged siclopiioii did take place. The article is, therefore, to' he applied only , 
m\mB Hie qiwtion Is not as to tliB faettm bat tho valiilty of ^ an Adoption. 'The',' 
mmiir-ioued In the article as a condition of its application so as to hai* 
the. plrtfnlifs’ right altogether is .hvfously m 'interference whiclx*tnust aipomit to 
an abgfilatidimial of the state o! adoption, held by a plaintiff and an nneondi- 
tififial wcchision of him from the enjoyment of his rights in virtue of that state. 
The Article can have no application to a case where the. faot-^ suggest thaf#'e 
'i»i 0 ifc«iuje. such as it was, w»s intended tO' have no greater’ efect than thais 'of 
the right of the ailopfccd eon to succeed as heir to the ^property of his 
, te|wttii .fathiiFf " '■ ^ I, ‘ ' 

• 'Hw§A\tA '^(1903) 38 Bom, 9 

oh. 

for mi'eiUmn^^-^Okdi ProeHuv^Mod'o {Act Xfl ^ of 1SS2)} see, 348 — 

' ofike Offyn} fliOidate of Issuing a notice undois* section, 348 or the 

. OMI F»i»anpC3^{Ae|XIVo on which tho Conrl orders 
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that it slioald issue, and not the date oe which the iiotko is formally diavii^ iij) 

aHei'warcls aBc 1 signed. Tie limitation tlierefore under article 5 . tine 

second sc-liednie to tlie limitation. Act (XV of 187T) xnrs iVem i,lic fotmer diUiv 
' Gotihp Daba **» ... ( 1 i¥l 4 ) iV:- Boin. 4 lf'> 

JjIS FMITDJBNtS'---’Moftgagc-iecree”-£l(iWiiiio^^ af a _ Cruhi- 

saie m%def another demie — Pendency of the exeeuikm pjwet ^ C')n ti**" lotli .. 

Febnniiy, 1883, K» obtained a decree on a mortgage against B. 'Wlilk* pitoeiiUon 
proceedings under tixis decree were ponding, a inoney-doeree was obtaiBOtl against 
B. by another person ; and at a Court- sale held in execiiiioit ihavol’^ the j)i oporty 
was purchased by S. on the 18th December, 188t), S. obtained his eorlitiealc c>f 
sale on the 20th December, 1887, and obtained possession of the propeii)* cm jlie 
same day, S, subsequently sold the property to the defeifdantH, who Wiifto injo 
;^ossession of the property. The execution proceedings unclci* Ihc mwigage-dfi'fat* 
teiminated in the sale of the property, which •was purchased bv l;h 1*. obtaihed 
liis cortidcate of sale on the 5th September, 1887, and sold tlio projmiy to ilio 
plaintiffs. The plaintiffs sued to recover possession from the defejulants. 

, ' Seldf that, under the law as it stood before the Transfer of Property ilcdf cimio 
into force, as the purchase on which the defendants relied took place during the' 

t endency of the proceedings in execution of the ntortgage- decree ^ 1t was' affected’^ 
y jpentlcws and was theu’ef ore void as against the plaintiff j wl;n» were pur- 
chasers under the mortgage-decree. 


8hi^Jira7n v. Wmnan (ISOT) 22 Bora. {)39, folio 
Sakal V , Babaji ' •: ««» , ■ 


iifiUi) rlSljom. b<’! 


IIALIOIOUS PEOSECUTIOX-^Pa.#*^^^ u}iclJhm---IJiihim’p of for nf 
0716 partner — IncUctmeiit co^itwining sMral charges %Ii.e7Cif\f(>r some ihfrf; iso 

mid for others there is not^ pt’rohahle cause— Memonahle find prohahh rmoir 

Cvreimstmives of su 8 pieion^Prosecution.» eomrfirnecimiitofd^ A ujalic'ois,:.; yr» re 
eution by the managing partner of a firm does not roncbi* iljp oi Iwr BiOiubcTO 
the firm liable in damages, unless it is shown that the firm wre-i in mtiw way fw 
other concerned in the imoseeution and had iiistigaied it. 

Where a person prefers an iudietment coidivDing scmul ijharuou (b»‘ 

some there is, and for others there is not, probabli^ oa}i>o, ht^ brconn -•,* Imbk* for 
preferring that indic'tment without reasono-ble and *■: 

Heed V. Taylor (1812) 4 Tann. Old, hdlow'cd. 

Mere ciBuimstances of suspicion cannot be relied on m v\-idmkr of 
and probable cause as a defence to an action for mtilirLu< prv^ecipioii* 

Pmst V. GMom (18G1) BO L.d, Kx. 75, ibi lowed. 


A prosecution commences when a coxnplaiiit is imio, ft h not iwemmvv. in 

order to maintain an acticti for mal'iciuiisprosoeiitioiu thaii the i.duirge ^IiS’Ajh utdniil 
upon by the Magistrate : it is enough if tho Wiis math'* lo' 1 1'/ 

''with a view of inducing him to entertain it. ' '' ' " 

Ahmb:dbuai «?. fuAMJi Ejmji „„ ,,, 


AHMEOimii iciUMn Msiimji Ihim'Mt 

Lsrt;)-^//M,v, (/.■„« j!,r i.xr 

<>f^^phfk.If aH.fJ~Omljg<Keiiv^^^ Ohi SIF w:'i;}, 

Mn^lv. lJr>~Maih'^MMmg«r~Fmmm'it x ait ; n MfhihtUhir'fi ('mtf h* a 

> ,pmoml and primiie eapmitg, • ^ . , , _ , 

^ iSh^ DiMmTiOK Act ’ ^ . ' *», ' 

' ^l-gmitmionAci (AT oflSil), sal: JI, ani' 4?~-Pos*<!.krg 'k/it in mmiM- 
min VOKfi-^Sigechm , plttiki—’SKbs^mHi: xiiit /or on 

omin^rg stiJlig in iht* wiiliiuiry iWrti''#! te,‘ ' 


itetdt ifi 3iof i 


lilniiit by InmeiiiiuorbTfowe^a/rum-f^t^^^ refeotiou ff 

1 i^MAUAM V, IIaMI **, 


smY m a ;tr.„;, '", *** 601 

-Si* 0/1S77), ne/i. IJ, an. 47. capaelty—Lmif^fyl 

we LmiTAtioK Aov 

( ■' rrr i^< "' ”’ > '" 

)S»,NAi,c;xiii: ih VjsirN'sjpEASAB 


ICATl:^ 

er^p 


r-.V,6;M9,.,w.p„jvie.m.,7,w^ . ■" 28 Bom. 697 


14. F «i/ Ibi /)^ O; 4}r 
&tf JjiaciTATroK* Act 




MIM a.!? * a;^i2H' 


1«TT). 4 

§3(Hs tutlia 


t mn aecision. finu-Atrp« unnxa aecianno* 

propiBiliofi ilmfe I5li6 mmmntmeQB of a partildar ^^'^thority for tht 

,. ...k. ,„, .*A|. 

BiiiA»47ir: VI. Tlyayis: , ^ ■/ ' 


rt( 1*1 k. 


&« Spocessios CBMii'icATa Act 


. *♦• Wi ', { 

WiaU'omMk the Court io ifckto .s 3®*’® ** *. !' . ' 

olfkw, ^''IwwtoolMumstoiwsoftlw^e m&lit oL* ® ■ 

tbo miiKw will b0 thewby impsnUed: Tto Court bJ liTejS re&Al^'®w 
of hM Iio«4ion M guardian when the Nazir has nofanlTw !L . ■% Nazif . i 

’darting wluytmtoly ti>o dsfemie of tho mfnOTr ' ?^' ' ' ' ' 

.\am^ndm Xandmr. SaW Ewein (1888) IS’Bom. SSk rsferted’te ' ■'"' ' - '' ' - ' ' 

„(io„,,,kt.A.«m®. ) ...'(,»</2iBA,«i'’''' -: 
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, r 

MISJOTHBER OF PIB.TJES — Mf> adverse mteresi us heiween ike pdf^Uvs — 

U(?n Aei (XF <3/1877), s^'k* IL, mi* 119~-—A'H>’piit%Z’Sidit io^rifcidri ©• iuiiUi r/ 

*,. ^ adopted mafnm o/.] ^ PlniiifcW* 1, tiiQ tlaiiiTlsa'r ,oi.„ . 

Singangavflaj and plaiiitifi'2, the adopted son of STingnn.eavda, togotiief br siiglii*- 
a ^Uit sigaimt the defendants to recover p<»ssession of ^Kirigiirigru''fla'M |)rr*|X'ny. 

The right aile.ii'ed in plaintiff 1 was that slie had been livnig wirli 3 in the 

house of which possession had been given to the hrst defendant iiivk-r f‘ ''leci co of ^ 

the Mimktddr, The plaint contained no averment asking for relud’ in favoin* of 
plaintiff 1 in the event of plaintiff 2’s adoption being found not |)r<A’e?i (.hi a.!; 
objection having been raised as to misjoinder of parties. 

JfeMj that the Suit was not bad for misiojnder of parties, since 1, 

beyond alleging in the plaint that she was Ningangardak danglitor, chd not f»c*t 
up her right to recover the property as ISIirgj'iiigavda's danghter, but daiiinid it 
with^plaintiff 2,^ on the ground that the latter was Eingangavdfds sori^ and that 
she lived with him. 

.WaMmpa v. Budrapa (1891) 36 Bom. 119, followed, and Lmgamnmi y« 
Chinna (IS82) 0 Mad. 239, distinguished. ' r 

A.rticle 119 of schedule TI of the Limitation Act (XV of 1877) applies to a imit- 

to obtain a declaration that an adoption is valid'’ : and tk ve are no w'o.vds lu h 
making it applicable to a suit for a declaration that an alleged adoption did t)ikc 
place. The aiticl© is, therefore, to be applied on!} where the (portion is not- as to 
the facinm, but the validity of an adoption. Ih*^ interference inentionefl in tlie 
' aiticlo as a condition of its application so as to bar the plaintiffs’ right ni together 
is obviously an interference which must amoniit to an at -solute dtuiia i tif fciio tstai-us 
of adoption held by a plaintiff and an imconditioiial excliisioii of lihia from the 
enjoyment of his rights in virtue of that status. ^ The article eaii liavo^nci* i'lpplh 
cation to a case where the facts suggest that the in fcerforf.‘Uce, such as it wm, \Yihi 
intended to have no greater effect than that of postponing flic right of f lie adopti.?/! 
son to succeed as heir to the property of his adoptive :ffi flier. 

XitoaWa 4?. Ramappa (1903) 2S Bijia, DJ 

kflSTAILB — Oontrmt-^Froposal tmik V'mpMified cmcnf-^-^iUtale in 

^ Common mistake — Umlateral mistahe — CXdiii'av-l: * 

Contract iiffhrmg from that pretended to he 'iead*J It k of the cs.s«nit,’c of }i 
•^rflontract that there should he (expressly or by implication j a propCi4a! to wl'iirli 
an iiuquaMed assent has-been -given : without such asseni -rlicrtr is 'iio cinilnicl;. ; ' 

the minds of the contracting parties aro not at one. 

Mistake in e^^pressiou may be either common or unilateral* 

Mistako in expression implies that the minds of tlio parilcs ara not at ©in:! m 
that which is expressed ; but it does not follow tlmt In every me whi^ro iIwty 
in fact has been sack mistake there is no contract. Pt'aclicril eoavei'if^Bcc, 
dictates that men should be held to the extennil oxpressiem of tlnrir . infentitni% 
unless this be outweighed by other' considerations : and to tlii^ legal efci h 
given by the law of evidence, which permits omi proof at vaiiaiico wiih ' ; 

only in. ‘certain case.^: in the rest the. proof, if it be of ric;£ rvcoivyd, 

thai the mistake does not come to lights vaml in a Court of law dcie^ tud eibi, 

lie Court, adminlsteiing apilable principles, penujt& lv> Ijc pitiml ^ 

when it k comnion : that is, where the e.vpresslo!i of the ifoutmv*- k eeiitmi'v t« 
the* eoncurront mtentiou of ail /die parties. If sue'ii -mbt-ake be !H{ali|i4iHi ' ; 

then the Court can give the relief of reetiffoalion, but tvligt k rvctiliitd itf nut - '■ 
the>gifeemtuit> but tkunistaken expression of ^ 

Ike general rule is that the Intoiion of ^contmetirlg paitioH h to '4^ 

feom the words they have used. Where the mktakr k miifsitoral, it 'im'i iwt 
oiclii-anly affect the rights wMoh of Uw woil«, / " 

though it affect, the remedy that will hi awarded agaiiiM. liie pittf in ' ' ' - ' ■ 
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-A 'aiis’alre -evajv fio'*'^ ' '■■ 


be 


mow |<.ont,,,,rt;^ . * posiiion. . 

ss/s„‘-'u»f <.» o.«« 

5 £ -S? 

^^^l^-^^f-^MrigaffedeM~J}iet/,rt, ,7„^^ . ''* 28 Bom. 420 

j»o4ii^,4i'S{,7£s='2^’ ™ ‘«i? "»”*s4?j'fr*/??S“''"' 

pwpcrfy, unless I)«ih the Vbfs at^libertv^tn^’^^ within, 

was stamped as a luo.fgagS £. -»cl .fe. 5,000^^^/ thTdS 

instruction of the deed ; , ^ 

lwo,ye8re;atevthodatep1thoLd. ' former sum took effect oft?; ' ' , ' 

ifo8,T r. Visas-p ... , ; ' , 

Mo»««5rc.ftVcrce— ,.'“ ' ■''' Bom. , S49 • 

'*•' iiLTrlTrf i"" 


‘SVe Z/s P»2,i.,y,s ■ f ivoceedings- 


-M- .r.EAHsFEE OS’ PsopBBa!ir Aoa? *,* ' ^ ■>’SB2)f see» f§^,, ,, 


*' ^ (w j. rm, ^er ^ a 

\ 

'Vea REBBHpfiosr ... fo, 85, 86, 9L ' 

iiBBEMTwoir . " "“' ‘ ^ .ifj? iji^ om0k 


m^' 

,XM . '" 


ii$ ‘ 



,' ; tiuil iiiidei* tlie eiroimstaiiees of tlie €itst 3 j tlie ^vab yiiirt/riv/ubL^ 

‘ Pra C 7 c"JSIJ.J/ 1 % priBciples of josfcice, equity and good eciisoieiiey do' uoi 
of necessity disentitle a mortgagee from insisting on ids seinirity for a grertior siiin 
tlian 'what has been actually 'advanced: in eaeli case tlie qiieatioii imist Iju nbiccd. 
whether there has or has not been a hard and unfair bargain oii j,ho hoH't>v. rj-, 
hut when that is not XJstablislied against the mortgagee then the right to r*:‘deejf; 
still remains, though it is redeeming not on payment of the sura e.dvamMl bnt 
^ ' i, ■ of the Buna which tln^ parties agreed it was worth the mortgagor’s ‘while t-o pay 
iiilixilf smaller; advance ■when he was. in .want of money 

Each case must be determined according to its own cireximstances. 

' '' fuithor, that there was nothing ilegal in the provisiou for the payment 
of SfMoai. 

' , ;• Pjejs Oumiam .-"•The Oourts do not lean towards interest, thr^y do 

not award it in the absence of stipixlation, but where there is a clear agreetrient for 
;:;;;|J;:;:jf:;||itl;pa|meityii:is;m'the::;ahs 6 noe:;Of diB 8 & 

Ilvyflllg:; r; ■a;;.*:.>y-lp 3 '.;; 

(IX OIIS7I), MesJ : ' S,.;23y -£ 0 ; mid dd — 

' In"'order.tha.t a- meeting , of the 'Special ile»eraldl.cffi^ 
bevpropeidy.oonstltute|'y;it:':;B:uist:'lici:;ea^ 

;||::l|l:'':'by'';'ther 21y(2)' of:the.BiBtF}ct:^fiiaieipad;l.’el',.;|^^^ 

be' not 'so' ■called, the defect^ is' '; 2 iot ''''em'^ei ' 1 :rv^'''.:'secl!ciy 

(IX of 1 S 72 ) there can he dw|:iei«;B‘ia]i 
Tlforo mo<t he a |ffO|'H.i«a[ of tfu' 

dispeosatiRs^or remission winch is accepted. 

|;;.;::;;;:¥hder;,bectioE; lO' of the: ■' Oontraet.'. .Act. consideration., is,- not ' 'an ■olb.O:pl|al::;fpf 
';;f|:';i;';:i'hgreemehtr word-...*.^agree'men.t;''.;.ref 0 m' 

||:;'yvandfa:'';.f-'B^^^^ the'consMarati.on.:for;estc'lrotierf.''"h 

■ ; , Though a contract by a corporation must ordinarily bo made iiiulet sitoal, still# 

, where there is that wdiich is known as an.oxceiitecl .consiclQratiioii,, im aotlpii wiJi • 

Ko though this foniml% has not been obserTOti ' ' ■ > ' # 

' - IBIJI SxmBAM Mm^ICtFAXITY *.» (I > B'-’^*** 

_ pef/brm-mer. efd rm pitnn tfjf' . ' ‘ 

AimilJpI! did 4rf ilJ 

q/:i90i). , . ■ ' , ' ,, , , ■ 

Bombay 

;' 8€4'Mmm " ... ’ ,4, r >,* ■ ; 

MB GLiGB!Nf01I*-|^iF effhgmei nf Ckkf €m‘Biithk-.rSuM rem&sf i \**i ■ r ehii ry , .> ■ 

md' ^neurrmi 

^ 21 o.<10§, 1 ' n , 1' 

or SfASB ay ; w. ', .hsh'’ 



lOTES. 


310 


* » 

^^^. ... yi.Wl). 

' o^Bmkbay of Tmm- ' 

te oJtntrchase^Bombav T^miaifs Aot (K 
^oStBiy Tbasiwats Act' ' ■ ' .,. -lO." 


, *^^.4. , t#« ^ 

, {&»%Ae/J/o/1890}^«a4l ^ ^ Salt A«i 

BaT/I* Acs? ' " ' ' 


'''™Sill k' Pro,„-J.f 

: fevE-ASIW^ .„ ' ' 


... SIS 


PARS! FIEE-TEaiPLE— ^Aw/i jBe/(yam('i=>«'rc- y ^ jT '" . 

(AdZlFor 1882), wy ProZZTZ^ 

wmitiyrt JluctnafciBg body of poism “ J , Jn ® : 

omupg property, ^ ^ i/oa^ 

’* io *tlit! Jioiions’;of 


428 


.;,c; Diiuuiu US rpyaruea as cilpaMe ’oA^'^or ^ Iran ^laB 

; «ve« f ibo™ be diffieBltyor donU 

pms ba wmo o,.o cpHfcd to protect from immvvtAjL 



,TI:i0 Parsi iimblfriiik of . IJdwaJr"'^c! ■ I ^wAc^aa. ,,,,,. -r 

conueil or assembly to wliieh ail qneBiiom lo^rdi^’thi^^'^^ “ coiititnte^ 

referral!) of tliat town, are vested with the 'eontrol mo Peculiar midomsm^ ' 

oHhe MMhmm at that pto Ind aU th72rSr*”'* 

A snA for tho vindication of the riVhfc of • “ ' 

actually bri«e exercised by, the plaiSik bnef tSo« ti in.aBd. -- 
of the obstniction duos not fall within section 6 ’lb of tli J ■’ 

AatXIVof 1882) merely baoanse S who oo.,f n Oode '■ , 

inm bean nomii.ated trestles. ohstruction happen to ' 


fiAve him nomiimieci, tnistees* ■ , o,,* , 

aompelling';:."'' 

. «Wa.t)i«t»b|by him, ; ;tiespasseii to remora m'mrm^mmt '. 

' 1 ' OJKJBls JX *1;,, ' ' ‘ i ■ i't,u ^ I .',i ''>)* 

JPABWE'Si of. ' - , ■ ' ; / , ,. '■ ' "'•■■ . ' ‘••* ' ^^^03) 28 Bomi'.:;;, 
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FABTIT10N-*Pno5^ P'imFicmp or mcumhrmmr^^FHmtA^ mot a riffM hui fin eguliii 
•^OifewBimc^s ofec(>oh ccise^^Aoeount ofp^st tra%melhns — Dfi^iik &fti t.o^^arft ^isr 


■ governing decrees for partition. Prior pnrehasers or iiicambraacen^, nr£,C vn f;ir ag 
possiLH entitled to pnority bnt not as a ^ matter of riglii It U only an 

and tie question how and where the equity should he invoked in ahl of a. |>arty 
mnsti depend upon equitable eonsiderations whidn again, isiibt depeml mi ild» 
circumstances of eij-ch case. » 

■ In a partition suit no copaToener hasiany right to an ftceoimt of past trans- 
actions* ^ 

A coparcener (who claimed the whole of the1 property in suit but who was only 
allowed a' .'shaid in that property by the lower Courts) haring died pending 
second appeal by him, Ms widow was allq^^yed to represent him in or for the 
pxxrposes of the second appeal notwithstanding the application of the copayctmcirs ^ . 

: of the deceased that they were entitled to his share. ■ • ■ . 

HAlUtAH BIK BaBA.TI IK I^ATHAJI'DU'BaAjr ... , '201 

FABTl^EB AND of fimi, for MrU^ c?f b>ifl 

pfps^Gidio^'b, . ^ 

. _ Malicious RiosBcuTfON ... 

PAETHlBSHlB--*I)wc>lti^io^i of ptwimrskip — Appokitrden4 of 'qf 

■ . the firm-^Decfee agcdfisi ore partmr'^Satkf<Ji-dion oftke fhoree hg the 

Suit htg ihe &gain$i htis co-partne‘}*s for cofu'nkution — 

and procedure.] The plaiatiif and defendants tiwded Jn partiMn*ship froiji i8B4 
to 1894, In ist)4 a suit for dissolution of the partnership was ius^titinctl With tlic 
result that on the Uth June, ISOTj a decree was passed appt)iiitiiig a Ihvohw 
with the usual directions for accounts and ^inquiry. Ih ’the meaiiwliilc, fi 
creditor of the partnership, sued the' plaintiff and fertile debt due 

to him, but the Court passed a decree against the pltiatitT ninmy leaving Irk 
rightsAigMiist the defendants to be settled 'in the accounts under the ducree "flatc'd 
(^.the iiwt June, 1897. Tiie plaint itf satisfied J. s decree, which was for Ha. e,0»>l*5-.'d 
’ IjjT means of a kuvetia under vrliicli S. «ind K. paid on lii.s aceoant Ik, ^h-tOO to »f* 

The halj^e Es. 161-5-9 due under the decroo wa^ piud to J. by plaiinllT ^ 

The pk&fm then institiited a suit to recover from the del® dan Is their simre'of 

thetlecrctal-doM. ' The Biibordinatfa Judge awarded .the idamtiffk 

appeal, 

(I hthat as J/s decree had been satisOad by tli.e hectaoiiig ifjfifle 

to S. and IC.jAe was entitlod to call upon the cletWdants to ciuibb* Idm i« iih'Idi 
their share of the liability ; ■ 

(2) that it was open to any creditor of the partnership t;o sue tim |’Jiirt.iM-tr/iU 5 d 
obtsfein U' decree for the recovery of his debt, but no crdltor, af;cr llr''a|t|Kihii* 
fluent of a Eeoeivor, could execute any decree, obtfj-im'c! after Umt epiAduifriviii, 

’tho prejudice of the other creditors of the partnershi|% To obfaiii ^r^ftt'fruliofuJ' 

'by' acoree the creditor was bound to go to the Court 'whloh iwtl tiniu>inyi}il tha 
'iftcceiver and lake its dlractlons ; • ' ' , ‘ , 

(Z) thq,t the pMnfciS*s right to recover tho'amrmnt ho clulin# tmi Uip 
Ants depordod, firstly, upon tho result of the accounts at« bei^vmi liiia wihr'tiie ’ ' 

,dofeudantias directed kv be Aafen in ' the decrw wblrh (icvl/iivii lto 
"lUMutohip dissolved and apiimhted a Eeeinver i tip^n wlieidwr 4* - , " 

ilequlA Bnte thatMclecrpc arid upon ihe aaeoiints consequent upon it,' itjftkw nmm '■ 
tluiiU a mtwHe share of his mcmey afdvah'eqd to %lm ' imrifiersbirk ,iw . ! 

other credit li any, ^ of the partnw^^ ; .y: , ^ 
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